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CAYMAN ISLANDS MONETARY AUTHORITY
Defendant

APPLICATION FOR LEAVE TO
APPLY FOR JUDICIAL REVIEW

——

To the Clerk of the Court, Law Courts, George Town, Grand Cayman

KTH Capital Ltd
36C Bermuda House

PO Box 513 GT

Grand Cayman

{a Regulated Mutual Fund)

Name, address and
description of

applicant(s) 2 KTH Capital Management Ltd

36C Bermuda House

PO Box 513 GT

Grand Cayman

- (a Restricted Mutual Fund Administration licensee)
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Judgment, order, (2003 Revision)
decision or other
proceeding in respect of 2) Decision of the Cayman Islands Monetary Authority
which relief is sought on 9 February 2004 to appoint Mr James Cleaver of

(1) Decision of the Cayman Islands Monetary Authority‘[
on 9 February 2004 to appoint Mr James Cleaver of
Emst & Young as Advisor to KTH Capital Ltd
pursuant to s. 30(3)(d) of the Mutual Funds Law

Emst & Young as Advisor to KTH Capital
Management Ltd pursuant to s. 31(3)(d) of the
Mutual Funds Law (2003 Revision)

An order of certiorari to remove into the Grand Court of the Cayman Islands and to
quash the above decisions of the Cayman Islands Monetary Authority

Relief sought

Name and address of Clifton House
applicant’s attorneys, or, | 75 Fort Street

if no attorneys acting, P.O. Box 190 GT
the address for service of George Town
the applicant Grand Cayman

Appleby Spurling Hunter

(Ref: JTW/10093.002)

LSigned ;ﬁﬂ)/e(r»? So&ﬂmf Hlownta Dated /)4 /oy

GROUNDS ON WHICH RELIEF IS SOUGHT

The Facts

1.

Under the Mutnal Funds Law (2003 Revision) (“the Law™), the Cayman Islands
Monetary Authority (“CIMA”) may:

1.1 In respect of a regulated mutual fund, appoint a person to advise the fund
on the proper conduct of its affairs: see s. 30{3)(d) of the Law.

1.2 in respect of a licensed mutual fund administrator, appoint a person to
advise the administrator on the proper conduct of its mutual fund
administration: see s, 31(3)(d) of the Law.

CIMA may only take such action, if it is satisfied that one or more of a number of
statutory criteria set out in ss. 30(1) and 31(1) respectively are fulfilled. These
include satisfaction that:
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2.1 a regulated mutual fund is carrying on or attempting to carry on business
. in a manner that is prejudicial to its investors or creditors: see .

30(1) (b);

2.2 the direction and management of a regulated mutual fund has not been
conducted in a fit and proper manner: see. s. 30(1}(d);

2.3 a licensed mutual fund administrator is carrying on or attempting to carry
on business ... in a manner that is prejudicial to investors in any rmutual
fund it is administering or to its creditors or to the creditors of any such
mutual fund: see s. 31(1)(b);

24 the direction and management of a licensed mutual fund administration
business has not been conducted in a fit and proper manner:; see s. 31 (1)(d);

3. Sections 30 and 31 of the Law make it clear that CIMA must be satisfied that one
of the criteria applies before it can take any of the relevant steps. CIMA was not,
and did not express itself to be so satisfied.  The preamble to the terms and
conditions on which Mr James Cleaver was appointed stated that:

3.1 “Whereas the Cayman Islands Monetary Authority has concerns that KTH
Capital Ltd is carrying on or attempting to carry on business in 2 manner
that is prejudicial to its investors or creditors and that the direction and
management of KTH Capital Ltd has not been conducted in a fit and
proper manner” (emphasis added); and

3.2 “Whereas the Cayman Islands Monetary Authority has concerns that KTH
Capital Management Ltd is Carrying on or attempting to carry on business
In a manner that is prejudicial to its investors or creditors and that the
direction and management of KTH Capital Management Ltd has not been
conducted in a fit and proper manner” (emphasis added).

4. The terms of reference of Mr Cleaver’s appoinumnent were stated to include:

41 Investigate the expenses incurred by KTH Capital Ltd and whether it [sic]
had been properly disclosed and reported;

4.2 Investigate the alleged deception of Tronwood Capital Limited/Chinese
Enterprise Investments Development Limited and/or their principal, Mr
Xiang Ping Luo to take control of and dilute these persons’ interest in the
non-performing loan portfolio via the use of KTH Capital Ltd;

4.3 Investigate the circumstances and documentation surrounding the pledging
of certain assets of Tronwood Capital Limited; and

4.4 Investigate the allegations of falsified and over-inflated invoices of
Zhongjin Fengde Holdings Limited issued for payment.

5. In an email from CIMA’s general counsel to the Plaintffs’ attorneys dated 13
February 2004, it was stated that:
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5.1 “The Authority has considered carefully the circumstances of the Company
and its operations including the specific muatters listed in the terms of
reference of the appointment of the of the Advisor (which I assume you
have now seen) and take the view that it is necessary and appropriate to
appoint some one to look into these matters and advise the licensee on them
as well as to report to the Authority in accordance with section 31 (8) of
the Law™’; and

5.2 “In terms of the specific concerns in respect of which the Advisor has been
appointed, they are set out in the terms of reference of the appointment of
the Advisor which I understand have now been provided to you by the
Advisor (if that is not the case please let me know). I should point out
however that these do not outline all of the concerns that gave rise to the
appointment but indicate the specific areas that the Advisor has been asked
to look into and advise on at this time” (emphasis added).

Grounds for review

6.

10.

The word ‘satisfied’ as used in ss. 30(1) and 31(1) of the Law is clear. It requires
that CIMA must have made up its mind, or must have concluded, that one or
other of the statutory criteria have been fulfilled: see Stroud’s Judicial Dictionary, 6™
edition [Attachment AJ; and Blyth v. Blyth [1966] AC 643, at 676 E-G
[Attachment B]. It also requires that CIMA st have read and considered the
relevant material before it can say that it was personally satisfied: see Attorney-
General v. LB.A. [1973] 1 QB 629, at 636 A-B [Attachment C].

It is clear from the language of the appointing document that CIMA was not
satisfied within this meaning: CIMA has expressed itself merely as having concerns,
which does not meet the necessary standard.

This is reinforced by:

8.1 the terms of reference themselves, which require Mr Cleaver to investigate a
number of matters; and

8.2 the subsequent correspondence from CIMA, which describes Mr Cleaver’s
role as being to “look into” areas of concern identified by CIMA and to
report back to CIMA with his findings.

CIMA has therefore acted ultra vires. It has misdirected itself, by appointing Mr
Cleaver to carry out investigations where it had “concems” but was not satisfied of
the conditions required for a valid appomtment. It is using the adviser in reality in
order to satisfy CIMA one way or another whether or not subsections (b) and/or
(d) of ss. 30(1) and 31(1) of the Law do in fact apply.

This is not a legitimate use of the power in ss. 30(3)(d) and 31(3)(d) of the Law to
appoint a person to advise a fund or a fund administrator on the proper conduct of
1ts affairs. An advisor is not properly appointed where his function is to investigate
the affairs of a fund or a fund administrator.

4
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11.

It is not a legitimate use of the power in ss. 30(9)(by and 31(8)(b) of the Law to
require an advisor to report his results of his investigation back to CIMA, so that
CIMA can be ‘satisfied’ for the purposes of ss. 30(1) and 31(1). The advisor’s
reporting requirement is limited to reporting to CIMA on the affairs of the entity
that he is advising.

Conclusion

12.

13.

14.

Since CIMA did not appoint on the basis that it was satisfied that any of the criteria
set out n ss. 30(1) or 31(1) of the Law applied, it had no jurisdiction to make the
appointment under ss. 30(3) and 31(3) of the Law.

The appointment of Mr Cleaver as an advisor to the Plaintiffs is therefore ultra vires
and should be set aside.

Accordingly, the Plaintiffs seek an order of certiorari to remove for the purpose of
being quashed CIMA’s decisions dated 9 February 2004.

Ancillary matters

15.

16.

If leave be granted to apply for judicial review, the Plaintiffs invite this Honourable
Court to direct that the grant shall operate as a stay of CIMA’s decisions until the
determination of the application, pumsuant to GCR. Order 53 rule 3(10)(a): see the
matters set out in the affidavit swom in support of this application.

The Plaintiffs request a hearing in chambers for the determination of this
application for leave, pursuant to GCR Order 53 rule 3(3).

Dated the 14™ day of April 2004

PEQO/% S’,‘ohfuaﬁ Flumste-

APPLEBY SPURLING HUNTER

FILED by Appleby Spurling Hunter, Attorneys-at Law for the Plaintiffs, whose address for
service 13 Clifton House, 75 Fort Street, P.O. Box 190 GT, Grand Cayman, Cayman
Islands (Ref. TW/10093.002)
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Act 1847 (c. 15): sce SATISFY;SA TISFIED. (Town and Counl:r}rPlanning Act 1944 (c, 47),5.1)
JK.B. 549. Cp. now . The court could not cxamine the Minister's decision that he “jg satisfied”

,.
that an order was requisite for dealing satisfactorily with :

b
grounds” (Robinson v, Miniytey of Town and Country Planning [1 9471 K.B. i
702). See also REASONABLE; REAsonap & Causs, REasonanrs Grounp. it
that “work has been “Ts satisfied” (Matrimonial Cauges Act 1950 (¢. 25), 5.4), meant satisfied g
the amount, or value beyond reasonable douht (Preston-Tones v. Preston-fones [i%51) A C 391; ]
;"]”Ez"izé';“"“”m Galler v. Galler [1954] P. 252) The words did not import 2 eriming] standard

“Satisfied” (Judgments Act 1838 {c. 110), 5.1
was ordered tg he paid owm to 1he Plaintiff in satisfaction of the
) a contractual obl-
sroof salisfactory™ of
power to act capri-
it of the obligation
yut see, as regards a
ondition to furnish
him to make usual
=rvices or conduct to
reasonably to satisfy -
LR., Peity v. Uphir

“Satisly themselves” (Television Act 1964 (. 21), 8.3(1)). For a consider-
ation of whether or not the Independent Broadeasting Authority had done
FmOUg to “satisfy themselves” for the purposes of this section, see A.-G. ex
rel McWhirterv. Ig 4 {19731 1 Q.B. 629.

“If a magistrates court is satisfied” (Magistrates” Courts Act 198( (c.43),
» S129(1)). Tustices could only be “sytisfiug® that 2 person who had heen

remauded was unable by reason of iligess Oor accident to appear or he

der Lhis |
g’ t‘:';;lglls :gsfaﬁtoﬁ - i oR (R v. Liverpoo] City Justices, ex p, Grogar [1991)
soscs of the Act, and 8).
1d 5 Ch. D, 709} See

" Execution “withdrawn, satisfied, or slopped™: see Wirenuawy,

d Mortgage Interesi3
the court to make afig
be satistactory to th
ns’ Dwellings CIJ?
2 672; Green-Frice

“alt moneys which shall be
1o A, hasno application as
ile, applies to income in the
S hands at the wife's death which she has allowed 10 remain in thejy
> LE. Yenble, which she has not demandad (Weod v. Menziey 9 Macph,

foore v. Woolsey 3

temted article i
ct 1907 (c. 29%

Ve and except”
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Same

’Z\)am A PHag

English Dictionary, “same g
SXpresses fdentity of kind and “sume that"
absolute identity, €Xcept in contructed sen-
tences where “same as™* ajoge Is found, The
taxpayer accordingly  submits that ip
$ 80E(1)(c) [of the Income Tax Assessment
Act 1936-1986 (Cth) | the phrase, in ftg pamypa]
and grammsarical meaning, refers merely o
identity of kind and that i it is 110t used in this
Sense it adds nothing to the words of ths
subsection, since if jf had been intendeq to
require absolyge identity that could have becn
achieved by omitting the words “same™ and
“as”, and by simply using the ¢xpression ““the
business it carried on”, The meaning of the
Phrasc “same 25, like (har of any other
ambiguons &xpression, depends op the context
in which it appears. 1 my Opigion in the ¢op.
text of the section the words “'séme as™ import

fortm of words' Avondale Mators (Pares) Py
Ltd y Federal Tivation Comr (1971) 124 CLR
97 at 105, per Gibbs T

Same offence

[The Criminal Evidence Act 1898, s 1(F)(3ii)
(amcndeq by the Crimina Evidence Act 1079
by the substitation of the words Sn the fame
proceedings”) permits 5 Wwilness to he proge-
examined as to character if ho has given cvi-
dones ugainst any other pezson charged with

auother burglar, it would be wrong in my
opition to hold that each burglar was charged
with the same offence. o my view, far ghe
olfences charged to be regarded as the same for
the Purposes of 5 1(f)(ji), they tiust be the

at which the offence js alleged to have been
commirted, and & distinct and separate offancs
similar in ail material Tespects to an offences
committed later, no matter how short the
interval betwecn the two, canngt Properiy be
tegurded as “the same offcnce™.” Coppr of
Folics for the Metropolis v Hilgs (197812 AT ER
1103 ut 1709, HL, per Viscouns# Dilhgrne

SAMPLE See als50 SALE or GooDs

ustrally

because it is 4 fair representation of the whole !

Lawry v Weyr (1947) 73 CLR 289 az 299, per
Dixon 7

SANCTTON

{The Companies Act 1862, & 131 (zepealed; of
now the Companies Aet 1985, s 576)

fary winding-up.] ‘It was contended in argy.
ment thats 131 aply contesmplated the sanctiog

the liquidater in order 1o relieve him from,
difficaity in ascertaining who wag to recefve the
Surples assers i any shonid he distribugable,
Bt natice to him would suffice for this pur-
pose. Sanctivn by hing means approval ang
implies a power of disapproval ' Re Nutionar
Bank of Wales (1897) 66 LT Ch222 21297, CA,
per Lindley 1y

SANITARY CONVENIENCE

‘Sanitary comveniences’  includes urinals,
water-closets, sarth-ciosers, ash-pits, privics
and any simjlar tonvenience. (Mines and
Quarries Act 1954, 5 182; o Factories Aqr
1961, s 176)

‘Sanitary convenience’ means a closet, privy ap
vrinal. (Food Act 1984, 5 1323(1))

SANITY

Australia It s T think undesirable to attampt
to frame a definition of the word sanity or to
Eive a complete accoun of when it may be sajd
that the mager jg dispute is the sapity of
the parient. Assistance may be found iy the

SATISFACTION See alyo accorp
AND SATISFACIION

Satisfaction is the £ift of a thing with the
intention thar jy shall be taken eithey wholly or
Partly in extinguishment of some prior claimof
the donee. Satisfaction may occur (1) when a
Fovenant to settle property is followed by a gift
by will or settlement in favour of the person

Leaheyy Sedaiey
!{MoﬁE}a'fJ 130
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“agentation of the whole.’
73 CLR 289 at 299, per

1862, 5131 (repealed; cf
e Act 1985, s 576)
ator to ‘sunclion’ share
amencement of a volun-
wag contended in argu-
mtemplated the sancfion
tder to relieve him from
1g who was {0 recefve the
should be distribuotable,
mld suffice for this pur-
I mecans approval and
sapproval.” Re National
66 LI Ch222 at 227, CA,

ENIENCE

ces” includes wrinals,
{osets, ash-pits, privics
wemence, (Mines and
5 182; ef Factories Act

‘means a cioset, privy or
4,5 132(1))

k undesirable to attempt
Sf the word Sanity or to
atof when it may be gaid
tspute is the sanity of
= may be found in the
¥ and the discussion
¢ on Lunacy [2nd ed,
sfinftion of insanity is “a
isting either in its total
T In its pertarbation™.’
MP Society [1974] VR
J

¥ee also accorp

f of a thing with the
& Taken either wholly or
nt of some prior claim of
1 may occur (1) when a
‘erty is followed by a gift
B favour of the persen
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Satisfied

entitled hancﬁdaliy under the covenant; (2)
when a testamentary disposition is followed
during the testator's lifetime by a gft or
settlement ia favour of the devisee or leputee;
aud (3) when a legacy is Efven 1o a creditor.

Ademption is the term which correctly
describes, among othcr matters, the second
Category of instances in which the doctrine of
satisfaction applies; and where a testamentary
&ift is wholly or pertly extingnished by a subse-
quent gift or disposition made by the testatorin
his Mfetime the testamentary gift is said to he
adeemed in whole or part. {16 Halsbury's Laws
(4th edn} parz 1407)

‘The distinction between ademption and safis-
faction les in this: m adcmption the former
benefit is given by 2 will, which is 2 revocable
instrument, and which the testator can alter as
be pleases, and consequently when he gives
benefits by a deed substcquently to the will, he
may, either by express words, or by implication
of law, substiture 2 second gift for the former,
which ke has the power of altering at his pleas-
ure. Consequently, in this case the law uses the

. word ademption, because the bequest or devise

contained in the will js thereby adeemed, that
is, taken out of the will. But when a father, on
the marriage of a child, cuters into a covenant
o settle either land or money, be is unable to
adeem or alter that covenant, and if he pive
benefits by his will to the same objects, and
states that this is to be in satisfaction of the
covenant, he necessarily gives the objects of
the covenanrs the tight 10 elect whether they
will take under the Covenant, or whether They
will take under the will. Thereiore this distine.
tion is manifest. Iy cases of satisfaction the
Persons intended 10 be benefiped by the coven-
ant, who, for shompess, may be called the
Objects of the covenant, and the persons
intended fo be beaehited by the bequest or
devise, in other words, the objects of the
bequest, diust be the same. In cases of adcmp-
they may be, and frequently are,
different.* Chichocter (Lord) v Coventry (1867
LR2HL 71 at 90, 91, per Lard Romilly

‘When a testator gives 2 direction that & par-
ticular thing shall he taken by any one in or
towards satisfaction of his share, and the thing
Spoken of exists and belongs 1o the testator, I
cannot doubt that, gccording o the plain and
obvious meaning of the words, ke gives that
thing to the legates, and this plain meaning is
ot controlled or vared, but is rather carrob-
Orated, by the addition of such words as “and
shafl be brought into kotchpot and accounted

for accordingly™.” Re Cosier, Hmnphrns):'s v
Jadsden [1897] 1 Ch 325 at 333, CA, per Rigby
LT; affd sub nom Wheeler v Hutnphreys [1898)
AC 50a

SATISFIED

Thold . .. that in this statute [Matrimomnial
Causes Act 1950 (repealed:; see niow the Margi-
monial Causes Act 1973, under which the sole
ground of divoree is “breakdown of marriage’}]
the word “satisfisd” does not mean “sarisfied
beyond reasonable doubt”. The legislature is
quitc ¢apable of putting in the words “beyond
reasonable doubt™ if it meant il. It gid not do
50. It simply said on whom the burden of proof
rested, leaving it to the court freelf to decide
what standard of proofwas requiredin orderto
be “satisficd ™. Blywh v Biyeh [1966) 1 All ER
524 a1 536, HL, per Lord Denning

‘The phrase used in 5 4(2) of the Act of 1950 i=
simply “is satisfied”, with no adverbial qualkif-
cation. The formulz “satighed beyond reuson-
able doubt" has beeq 2 very familiar one for a
greal many years, and if that meaning had
been intended the formula could and should
have been used. The phrase “is satisfied™
means, io iy vicw simply “makes upits mind™;
the court on the evidence omes to & concla-
sion whicl, in conjunction with other concly.-
sions, will lead to the judicial decision, There is
1o need or justification for adding any adver-
bisl qualification to “4s safisfied® * thid az 541,
per Lord Pearson

New Zealand |[The Marriage Act 1953,
5 15(2) provides (in relation to applications for
leave 10 marry within the degrees of affinity
that the court must be ‘sgtisfieg’ of certajp
circumstances. ] “The best opinion [ can form is
that on szch an application as this the evidenee
must ensblc the judge to el what Dixon J [in
Briginshaw v Briginshaw (1938) 60 CLR 336]
defined as “an actual persuasion”. That meagg
amind rot troubled by doubt or, to adapt the
language used by Smith T in Angland v Paype
[1944] NZLR 610 &t 626, CAJ, “a mind which
bas reached 4 dear conclusion™. If a formula
has 10 be phrased, I would adopt one anal-
Ogats to that expressed in Edwards v Edwards
[(1947) SASR 258 ar 271}, and would say that
the judge wust be “satisfied with the prepon-
derance of probability arsived ot by duc
cantion in the light of the seriousness of the
charge™." Re Woodcock [1957] NZIR 960 ar
963, 964, CA, per Finlay ACT




Safisfied
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New Zealand  [Under the Licensing Acr 1908
(NZ), s 194(1) (repealed) every person found
o0, licensed promises at any time when such
Premises were Tequired by the 4.t 10 be closed
was [able 19 3 fne, vnless be ‘satisfied® the
court that he wgs an inmste, servani, lodger,
bona fide traveller, et¢.] “The mind of the cour
must be “satisfiad™—thar Is to say, it mus:
arrive at  the required ative con.
clusion—bur (e decision may rest op the
reasonable probabilities of the case, which may
satisfy the court thas the fact was ag alleged,

regard {0 them, do ig fact persuade the coprt,
that iz, in my opixtion, all thar jy DEcssary in
order to entitle the cour 10 say that it s “satis-
fied” of the fuct. This is what the statute
cxpressly requires on the Ratural interprery.
tion of its words, and the EOUTLL iS not at hberry
to uphold the defence upless the evidence pro-
duces inits mind the fequircd acceptance of the
of the ullcgation ” Robertson v Police
(1957 NZ1 R 1193 at 1195 per P B Adams J

SAVINGS

[An ante-nuptial setllement provided that ap
‘savings” arising from the income of the wife

SAVINGS BANK Ses RANE-—BANEING

SCAFFOLD

By 1eg 3(2) [of the Building (Safety, Hoath
and Welfars) Repmlations 1948 (revoked; seq
now the  Construction (Working Places)

Regulationg 1966)] a scaffold is defincd as
meaning a “temporary structure”. T do nor
1hink, for my part, that the subsequent words,
Whereby & scaffold is made 1o include “gny
working platform, E2NgWay, rum, ladder gr
aep-ladder™, have the effect of extending the
meaning of “seaffold™ o anything other than
lemporary strucrupes. It scems to me that thejr
eHect ismerehy 1o show ihata tentporary strie-
ture,inorderto be 4 scaffold, may take pne of
several forms ! Clurray + William Neilf & Son
(St Helens) Lig [196113 AHER 108 o1 115,Ca,
per Wiltmer LT

SCALES

In this section [penalty for using false scales,
&te] “scales® includes weights, measyres and
weighing or Reasurng machines or instoy-

SCHEME

Australin  ““Scheme” ;o a vague and elastic
word. Doubtless it coanotes a plap or Poipose
which is coherent and has somc unity of con-
Ception,” Auspralian Consolidated Press, Lid v
Australian Newsprint  Aftil; Holdings L
(1960} 105 CLR 473 at 479, par Dixon €7

Australia ‘In XCO Py 144, FCof T (1971)
124 CLR 343; 2 ATR 353, 1 expressed the

of Some of the anthorities which have
¢xplained the meaning of the sceond limb of
526(a) [Inceme Tag Assessment Act 1936
(naw repeaied) (Cth)] as follows (124 CLR at
3492 ATR ar 357-359}: “The word ‘scheme’
Simply means plan, design or programme of
action . , . Tt ig not hecessary, to constitute a
scheme within s 26 a), that the action planned

The aftemative ‘cartying om or carrying put’
appears to cover, op the on¢ hund, the habitgal
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HOUSE OF LORDS [1966]

‘generality of the fbregoing, he shall ., . , (2) provide ang

‘maintain safe means of acoess to every place at which any

~person ‘has to work at any. time; , + (3) keep all stairways,
- corridors and passageways free from Iloose materials and
debris, _building - materials, .supplies and obstructions of
every kind, .-, .” '

In so far as the decision affects the validity of regulation 73 (3)
their Lordships consider that the decision of the High Court ig
sound. Regulation 73 (5) prescribes that stairways, etc., are to
be kept free from obstructions of all kinds. This is a definite
Tneasure- or step to be-taken by the contractor ‘and may fairly
be regarded to come within the powers of section 22 (2) (2) (.
So far as regulation 73 (2)is concerned the argument sustained by
their Lordships in the. present case does not appear to have been
presented by Sir Garfield Barwick, appearing for the appellants,
His argument, so far g appears in the report;® wag that regulation
73 was invalid on the ground of uncertainty, It is trye that .in
his judgment Williams J. pronounces generally upon the vzﬂidity
of regulation 73 (2) and (5), but Kitto J, refers expressly to the
argument ‘on uncettainty. -Apart from these considerations,
however, their Lordships observe that the opening words of
regulation 73 are not to be found in regulation 98, The safety
measures which are to be taken under regulation 73 are such as
“ appear necessary to minimise accident risk,” I ‘therefore the
provision of a safe ‘means of Access to a place of work appears
necessary to minimise accident risk in Ryan’s case,” their Lord-
ships would think that the result of the case was justified and the
decision is distinguishable from the present case, Moreover, upon
the'facts of the case, breach of regulation 73 (5) would have been
sufficient for .the plaintift to -succeed. - If, however, the opening
words do not apply, then it would appear doubtful whether R yan's
case,” so far as regulation 73 (2) is concerned, can stand with
the present decision. S, ‘

Their Lordships’ decision on the validity of regulation 98
makes it unnecessary 1o consider the remaining points argued for
the appellants. If the regulation does impose an absolute Hability,
it is no objection that it is imposed in a regulation and not by

statute. There are numeroys examples of regulations imposing

* 97 CLR. 89, - T Ihid,

g

AC. AND PRIVY COUNCIL
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absolute liability. On the question whether regulation 98 gives P.C.
a cause of action to a person engaged in excavation work who ‘1963
is injured by its breach and imposes civil liability upon the ~ i
contractor in the event of breach, their Lordships have no hesita- Cm‘glf’ﬁ‘m
tion in saying that the decision in Ryan' on this point was Eﬁsine']ej;{‘ng
sound. This follows a long line of authority in England which -, ™
it is unnecessary to restate, Pataky
Upon the whole matter their Lordships will humbly advise
Her Majesty that the order of the Full Court of the Supreme
Court of New South Wales dated. March 17, 1965, should be
set aside dnd the judgments of Asprey J. dated March 2, 1964,
and June 24, 1964, restored. The respondent must pay the costs
before the Full Court and, in accordance with the undertaking
given by the appellants on the granting of leave to appeal to this
board, the appellants will pay the costs of . this appeal,
Solicitors: Galbraith & Best: Rodgers, Horsley & Burton.
" 97 CL.R. g9,
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Husband and Wife—Condonation—>Sexual intercourse as—Hushand,
- by—Transitional effect of new Act~—Wife's adultery—Terminated
by wife without resumption’ of  cohabitation—Isolated act of
marital intercourse . before July 31, 1964—Whether husband’s
evidence admissible to negative presumption of condonation—

. Matrimonial Causes Act, 1963 (c. 45), 5. 1.

Husband and Wife-—~Condonation—Evidence—Burden of proof—
Wife's adultery—Isolated act ‘of marital intercourse  without
resumption of cohabitation—FEvidence by husband that he did not
intend to condone adultery—Divorce petition delayed because of
reconciliation hope—Whether court * satisfied " that adultery not

. committed—Whether hushand's evidence * sufficlent to negative
- necessary intent "~ Satisfied "—Matrimonial Causes Act, 1950

* Present: Lokp MORRIS' oF BORTH-Y-GEST, LORD MORTON OF
HenryToN, Lorp DENNING, LORD PRARCE and LORD PEARSON.
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1966 sl ‘ .

T Husband and. Wite— 4

_dultery——Evizdence——;ﬁu}cié}: of Proof—Ciy
L crimtingl standard. e )
Blyth Burden of Proof—Adatiim

A - Negative condonation.: TThere s: no statutory-requirement that the HL!
- - absence of,condona;;.iogj.:.mus; be proved -.Abeyond. reasona?_::lle
- doubt, I rriatriimcni-al_pases, as in other civil cases, the proof

il or

Bi lh
: must be by a2 sponderance of probab:hty,,tl‘x.e degree.of v'h
onial cause~Civi] of critning] standaréd— probability depending on the subject-matter, so that in Proportion Blyth
. C’oizdona'rz‘on*—zia’ultery. . o ' ha ;

Stamte-—-Retro'ac;‘zfve eﬁeaa‘—‘-Divorce'—*Cona’o

as the offence is grave, so the proof should be"clear. .

© Pigston-Jones v. Preston-jones [1951] A.C. 3915 T1951] 1

B TLR %1951 1 AL ER, 124, H.L.(B) considered, - . -
Per Lord Denning (post, PP 6680—-6694), approved by Lord
Pearce (post, p. 6734). The High Court of Australia, in Wright v.
Wright (1948) 77 CLLR, 191 refused to fallow Ginesi v. Ginesi
[1948] P. 179: g4 TLR. 167; [1948] 1 All ER 373 (C.A) .and
held that adultery requited proof of the standard required in a

civil chse: I préfer Wright Vo Wright to Ginesi v, Ginest,
C " Per Lord Pearson, T ‘ <
of proof is reguired to satisfy the court that_lthe presumption of

nation of adultery by agy
of Intercourse—New Act providing z‘h‘a‘r,presumpﬁon of. condong- B
tion may be- rebutted—W hethey procedural f‘iz,arter;-Ma'rrimom'al
Canses” dct, 1963 (c. 43), s 1,

By section 4 (2) of the Matrimonia] ¢

“If thé court

uses Act, 1950;

ed; and (5) where the

ground of- the petition. ig adultery, the Petitioner:has not in

. any manner , . - eondoned, the g ltery..,., . the court shall ¢
bronounce a decrae of divorce, but if the court is not satisfied
“with respect ¢o any of the aforesnid atters; it shall dismisg

‘the petition: ;.7 : o

By section 1 of the Matrhnonia[ Causes Agt, 1963;.

“ Any bresumption of cdndonation"which arises from the
continuance or resumption of marital intercongse may be
rebutted on the part of a husband, ag well a5 on the partof D
& wife, by evidence sufficient to negative the Necessary intent,™

In 1954 the wite left the husband ang lived with the £0-Tespon-
dent unti] Angust, 1935, when she broke off ¢

he association, In
1958 the husband and wifp met by chance gn,

) d sexual intercourse
took place, In his petition dated December 13 1952

scught a divorce gp the ground of his wife*
hearing in December, 1964,

. Decision of the Court of. Appeal [1965] P. 411; [1965] 3 W.L.R.
365; [1965] 2 All E.R. 817, CA, reversed,

==

APPEAL from the ‘Court of Appeal (Wilimer, Harman and
Winn L.JJ,) S :

This was an appeal biought by leave of the Court of Appeal

course with her in 1958, reinstateq ler as his wi
the husband’s evidence was. pot admigsib}
bresumption that he intended to.condone hig
the commissioner dismissed the petition, Ho
wrong, the comunissioner heard the evidence .of the husband, who
said that he dig not intend 1o Torgive his wife in. 1958 bug
delayed petitioning il 1967 beciuse he hoped for & reconcilia-
tion, The-sommissioney found “op 5 Tather ‘slender balance of

probabilities, that the husband dig ot iantend to condone the
adultery »; -,

¢ 0 negative the
Wife's adultery, and = F
WeVer, in case he wag

dissolution of his marriage on the ground of the adultery of his wife,

Doreen Alice  Blyth, ‘the Tespondent, with Denis Pugh, the
co-respondent, ' :

' The parties were married on March 23, 1940, and their one

G child, a son, was born on March 7, 1942, The wite had mot the

co-respondent in January, 1954, and in May, 1:954, she Ieft her

Held, further, (Lord Morris of Borth.y-

v Gest and Lord Morten
of Henryton dissenting), that the evide

noe was safficient g
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On December 13, 1962, the husband filed a petition for 5
divorce on the ground of his wife'’s adultery, stating therein that
he had not condoned it. It was proposed to prove tha adultery
by obtaining an admission from her, and a private inquiry agent
visited her. Spe gave him -a statement dated Apri] 5, 1963, in
which she said: '

“I met Mr. Pugh in J anuary, 1954, ., | After o time we . , |
decided to.Jive together as man and wif, . This we did on
May 1, 1954, when we obtained a flat , . . After we Tived
together adultery took place between us, with the result that
I gave birth to g daughter on May 28, 1953, of whom Mz,
Pugh is the father, In August,‘1955, Wwe parted and I re-
turned to my mother’s home, whete Thave lived ever ginge, , .,
After I left my husband, and ¥ parted from Mr. Pugh I saw
my husband on g number of -occasions, and ‘went out with
him, and sexya] intercourse took place between s, and on ofe
occasion he slept at my mother’s house with me, and inter-
course took place between us. This was ahoyt four years
4go. Since that time T have not seen my husband,”

The husband made a discretion statement dated August 12,
1964, in which he sai_d:

“(1) My wife associated with the co-respondent for some
tme befote, in May, 1954, leaving home and going to live
with him. Partly due to this association by about Januaty,
1954, 1 had become Very unhappy. (2) In about December,
1952, 1 met again Janet Dade | . . i
two years earlier, , . . We became friendly and op two
Cccasions |, , namely, i February and in August, 1954,
Wwe committed adultery. Tn the latter month oyr association
ceased,”

This hearing was on November 9, 1964, Iy tpe course of it the
husband gave evidence as follows: ‘

“Q. How did You come (o go to the house in the first
place? A, It wag upon meeting my wife in the Great Yar.
mouth market place, We talked o cach Other and I wag
invited to the house, ... Q. What did you'do? Did you have
something to eat? “A. No, sir, It was Christmas-time, My
wife was busy decorating, She asked me to help.... She was
telling me about the Serious operation she bad , , | for g
growth upon her wombi. She' asked me if I would like to
see it. I was not interested. Within a short time she had

A.C, AND PRIVY COUNCIL .

the fire, She - invited me to have ittereourse with her, As
& man, torment got the better of me, and we did have
-Intercoutse. We hagd 2.cup of tea, and I left the house upon
my son arfiving home, Q. That is the only time_that yoy
had intercourse with her since she left you in 19549 A, Yes,
Q. At the time of this intercourse wag there any talk between
the-two of You as to your forgiving or remitting the offences
she had committed? . A. Nope whatsoever, Q, Did you, when
you had intercourse with her that evening, infend to forgive
her? A, No, gr. Q. Or 10 remit the offences she had com-
. mitted? A, No, sit, We did not even trouble about i, , , |
Q. This petition wag ot actually filed ] December, 1962,
which is, of course, some yearg after you and your wifs
ceased to live. together, and some Yo4r1s, according to.what
JOU were saying, after this occasion when you visited her
 house and hag infercourse, Why did you not start proceed.
ings before? What was the delay? A, { always lived in hopes
that there would be some way that ws could -gat togethar.,
¢ commissioner (tg .coutsel): That does aot help yoy
Yery much on the question of his state of mind when he had
Intercourse with hig vrife, Counsel: After thyt occasion when
You had intercourse with her, ‘did you sometimes gee her?
es. We: often spoke to each oiher, On one oceasion 1
talked it over with her mother, and T found that my wife

The commissioner in giving judgment in Loadon on December
16, 1964, said that the husband had haq intercourse with hig wife
with knowledge of her adultery and that his evidence to negative
an’ intent to condone it was not admissible, He accordingly dis-
missed the petition-on the ground of condonation, In view of the
possibility of an appeal, ke further saiqd

“ First, if the evidence in question were to pe taken into
account, I would find, on & Iather slender balance of prob.
. abilities, that the husband did not intend to condone the

adultery; secondly, T would excuse the delay in the presenta-

" tion of the Dbetition.”
- The Court of -Appeal having dismissed the husband’s appeal,
he appealed to the House of Lords. ‘ R

L1944} A 49, 53; 60 T.L.R. 1135 [1944] 1 A ER. 44, HL.(E,)
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As the law . then stood, the fagts. of the: present: <dse - would: haye
established condonation, o e

“The submissiong for the appeliant Bre (1) Section 1 of the
Act of 1963 must be fitted into the “Matrimonial Causes. Act,
1950, When it is 50 fitted. in, it representg an entirely Bew concept:

and enables 3 husband to &lve evidence to Begative ‘an intepy,

One is thyg going Pritarily to hig State of mind, "The evidence

whether it ig “sufficient * ¢o negative condonation, y

2) It that submission i 1ot aceepred, it i fallacions o say
that the court hag to determine 5 single . question and must come
to a single overal] conclugion, In each case it may have to Jogk
at several questions, The word “ satigfiag » must be given it
normal and natypa] meaning and the degree of satiéfaction_must
vary with the subjeot-matter which the court s considering, Heare
the court js considering » very simple question ip telation o

Jones. v, Preston-Jones » does not decide anything so SWeeping ag
Willtmer I..J, has held in the Coyry of Appeal in the present cage,

sufficiently discharges (ke Eurden on him. His wordg. « No, sir,
We did not even trouble gboyt ¢ » bear the‘fha‘ll-mark;ﬁf “truth,
In the atmosphiers of 5 court of law there is _thf: danger of

the Statute Book in theit hands, hus one must give 4 cominon:

951 ALC 391, HOSULTLR 8; 19517 1 g ER 124, BL.E),

7
‘261, 264265, 26;;5,'
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It miust be remembered th’&t-in‘PrestonJone.s- V. Preston-Joneg o
the ‘court wag concernéd with - the questicn of bastardising 4 child
and g0 the degree of Proof required was of necessity . high,
Similarly adultery, being 4 grave matter, attraorg -4 more anxjoyg
approach than, say, condonation, In the case of connivancs theye
is first g pPresumption of innocence, and the * person whe asserts
it -must make oyt g Prima facie cqge, In the Dresent case the

‘matrimonia] ‘Offence, ‘ satisfied * means gatisfieq beyond-reasonable
doubt.” is, in any event, ar unnecessary elaboration to speak
of “reasonabla doubg,* :

There ‘are three relevant decisions of - e Court of Appeal,
Homgl v, Neuberger—Produc;s Lid* Bater V. Bater ® ang Douglas
Yo Douplass The CXPIESSion  “satisfieq beyond reasonabie
doybt is apf, but. tends to be confusing becayss it ig comditioned
by the subject-maitey which one jg considering ; gee Churchmgn v,
Churchman,s which indicateg the DPresumption against connivance,
80 thaf the- prime  burden eS8 on the persop who asserts jt
and who mygt Prove it beyond Teasonable -douby, Condonation
i3 Something altogether different, - .. ‘

bis wife ang -her Unexpected Aallurement, ‘Fbrgiveness Was not
mentioned and the question of resyming married life wag not dis.
cussed: - and he gajq in his evidence that he had ey intended to
forgive her or remit hey offences, There wag enough evidenqe for
the commissioner - o bave held that the Intent to condone. was
Degatived and tg haye satisfied him that the wifa’s adultery wag not
condoned, In the face of tha evidence, any doubt which the cory.
missioner may haye felt was ot 5 * reasonable * doubt, Tf
however, the House of Lords has any doubt on the matter, it should
order a new hearing, o '

R I 4 Temple Q.C, and Busil Garland top the Queen’s
Proctor, The Tequirement that the court should pe « satisfied

meditated act of Intercourse, resulting from g chance meeting with

¢ H93IAC 391, 309, 407 4os. (19811 P, 35, 16, 37, g T.LR,

4 {1965] P.ary, 428, 431; {1965} (Pt 2 3589; [1950} 2 All ER. 458,
a7 R 3651 1965 "2 Ay o) S ,
817, C.A., ; L1951 P 85, 00, g p o (P,
P TI95T 1 op 48, C.A,

- 247, 286, 253, 2) 5315 11950] 2 A1 BB, 7
266; [19561 3 W iR f 118457 B 4g 5o, .
1034; 11956} 5 Al B R 970, CA. 464; }1943] 5 Al ER. 190, G'g"




4 variety of matters: ses g, 29, 30 and 37 of the Act of 1857,
Teproduced in 5, 178 of the Supreme Court of Tudicature {Consol.
dation) Act, 1925, replaced by ¢, 4 of the Matrimonial Causes Act,

37, and now replaced by g, 4 (2) of the Matrimonial Cauges
Act, 1950, Tp the Act of 1950 has been added section ‘I of the
Matrimonial Causes Act, 1963, The Tepetition. of the ‘word
“satisfied ” i A constant reminder of the weight which 4 attached
to the seriong matters to ha proved, )

As to sectip

husband’s evidence in thig case, .

As to the requirement that the couyt shall pe « satisfied ” ang
the nature of reasonahle doubt, ges Lyons v, Lyopg 10 and EBater
Preston-fones V. Preston-Joneg 12 is based op the
principle of bublic policy which requires moge ‘than g merg
balance of Probabilities in matrimonia} cages, Otherwise a gis.

in divorce cages Tequires that decision 01 a balance of probabili.
ties should be abandoned, In Churchman v, Churchman 1 he
standard of proof iy matrimonial cages WaS equated with thgy
in crimina] cases, though in Davis v, Dayig s it was held that

In Bornars case ' it is Trecognised that the st_andarci of proof

s [1924])A.C. 887 40 TLR. 1 15T 1 QB 247, 264
. - . 44, 51

713, H.L 8, e 19357 p, 44,51
¥ [1950T NI 181, 1a 51958}AB. 125; 1950 1 Ay

- 11119517 b, 35, 37, . ER, 4¢
119511 ALG 381, - '

3 iy -
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Vo Bater 9 it waq held. that in cases of cruelty nothing less than
Proof beyond Teasonable doubt wag Tequired. Thig is Supported
by Golling v, Gollins,1v Desertion also mtust be strictly proved:
Williams v, Williams,1e ™ a4 to the discretionaxy bars to relief,
the “approach 1o the opetation of the divorce code expressed by
Lord MacDermort in Preston-Jones V. Preston-Jones 1 is correct
“satisfied » tannot -connote something less thap proof beyond
Teasonable doubt, Connivance must be gtrictly Proved: Dopglys
V. Douglas ** gnqg Rayden on Divorce, 9th eof, {1964), p. 232,
Para. 4,

The standard i the same, both ip proof and disproof, Take,
for example, the case-of an undefendeq suit in which the Petitioner
is alleging adultery: againgt his spouse, Suppose that gy some
stage the court is PUt on inguiry a5 14 the existence of connivance
Or condonation, Nt every fancy doubt would be enough to

. displace . the Presumption of the petitidner’s_ innocengce; only g
- reasonable doubt or suspicion can do that, so as 1o give rise to the
_Problem at )1, '

Onet there is 5 reasonable doubt in the mind of
the tribunal, the next step is that the burden of disproof falls on the
petitioner, and, i the tribunal hag had a reasonable doubt, that can
only be*displaced: by proof. beyond Teasonable doybt; ‘see Tilley
v. Tilley” The diffieulty stems from ‘the wording of the Act

In. the end there is only one issye and the. coyst must ask

itself wltether or not . the petitioner hag proved uncondoned
ad-ultery.free'from, ontivance, - Acoording]y, the need for procf
beyond reasonable doybt applies to ©OVery aspect of thig issue,
In satistying itself the court requires a high degree of proof
and. when cruelty comes in gag a bar to granting g decree, the
burden - ot Dbroof- must also pe discharged beyond reasonable

doubt: At the same time, the Court must have regard fo the

1 119511 P, 33, 1119511 A 391, 416-417,

TIs64]  AC- 644 19637 13 2o 19517 p, 85, 92-93
W.LR, 176 [1963] 2 An ER
H.Lm), . o
12 (1943) 113 L.IP, 18, 24; [1043)
2ANER, 74¢, C.A, e

© 966, % fogg] p° 240, "259-260: s
(‘I;;ﬁ.R. L1948 2 AT BR, 11 13,
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H. L (5 different degrees of probability in dealing with different subject. { A . There are many gradations i;i-‘the, scondition of the-coyrt being H, L-g)
1966 matters—oollusion, tonnivance .and conduct: conducing, - ‘ * satisfied,” Note the contents of the Proviso te: section § (Iyof 1065
Biyth The question of degree of Proof was considered in Bater v, the. Act of 1950, . o " Blym
Bi;%h Bater s2, Tilley v, Tille a, Hornal's : cage “'and_ Emanuel v, S _ . _ e a Bl;ih
T Emanuel®s The true. pyle a8 regards condonation wag stated in . Their Lordships ook time for consideration, —

Fearn v, Feaf'n.?“ where it was held that 2 high degree of proof
is required in cages of condonatiop, ' :

The standard of disproof is ng less high thap that iniposed op oMo Lords, the appellant . a5 petitioner sought the dissolution -of his
& party making an affirmative allegation;. « Satisfied » in the Agt marriage on the ground of hig wife’s adultery. The court could
means proof beyond Ieasonable doyubt, Because the presumption ROt grant him a decres unless satisfied on.the- evidence that-he had
of innocence is only displaced by doubt, or suspicion of 4 reasonn ot in any manner condoned the adultery.. On the hearing of the
able degree, which gives rise to a reasonable doub, the only stan- Petition the question .arose whether, having regard to the dates of
dard of .proof adequate to ‘discharge. the burden of ‘negativing ¢ - ¢ the events i the inatrimonial story, he could give certain evidence
collusion or condonation thys arising from reasonable doubt gt . in-support of his contention. that- there biad been no condonation,
be proof beyond the degree of doubt or suspicion which has ' If such evidence wag admissible, it was for the court to -eonsider
imposed the burden, that is-,,,;proof'bcyond reasonable .doubt, - its. Wé_ight,,and—pﬁect and thereafter 10 reach a éonolusion in.regard
No_ submissions aze made as to the petitioner’s cage on the to: the issues which by statute. eall. for determination, The petition
facts of the present cage, : S ‘ - Was not defended. "The learneq commissioner held that -eertain
Iv -Baguley v, Baguley*" .the principle of Henderson, v, D evidence of the husband (which was received de bene esse) wag
Henderson # wae applied to 4 wife, ‘ - ' ;  inadmissible, ~The . petition was dismissed. on the ground . of
James Comyn Q.C. in reply. - In all divorce: cases the court : condonation, ‘On appeat it wag heldin the Coprt of Appeal that
must be *“satisfied * of the prescribed matiers and satisfaction : the’ Htisband’s ‘evidence ‘Was-admissible but that it fell ‘short of
must depend op the subject-matter and the circumstances, That ‘what was required to satis_f;y-'thei‘court,that-h& hadmot-‘eondomd' his
is elementary, Al depends ‘on . the ‘particular problem jn the ‘ wife's adultery. The dppeal- wag _therefore-dism-issedy.--
particular case In the bresent case, if the House of Lords is not . The facts which gave rise to.the isives thug outlined. must now;
satisfied on the point -of condonation, the only :just thing to do be stated. The Parties were married op March.23,:194p Theiz
18 t0. dend the cage back for retrig] The -necessary elements one child was born op March.7,-1942. The. wife. left the husband
for condonation. are. missjng-;here—e.—.forgivencss and reinstatement, in May, 1954:. In a discretion Statetnent ‘the ‘husband.asssrted that
Teking the totality of the evidence, there' was not reondonation before .then she' had . associated with the CO-Tespondent.: Partly
by any test, The object of the Act of 1963 was t5 amend. the \ owing to'v:t‘ha:t:'assoéiat-jon,--thefhusband Stated that. he had . hecome. i i
law and facilitate reconciliation and it mug; be read with the Act F 4 ' very ‘unhappy. - He. committed adultery iri. February, 1954, and O
of 1950. In view of the Provisions of section 2 of the Act of 1963, again in :Augugt; 1’954;'.With.f.somecmei he - had carlier known : hig a8
it would be-hard to find a-weaker. case of condonation than that associdgtion with dyer ceased in" August; 1954, Bfetwcenszebmary 8. il
revealed by the facts of the Presenticase, oL - 1955, and 1958 there Were.many procecdings instituted: by the wife E
On the wording of the statutes compare. section 5-of the Act against thetfiushand insthe'.m'agis'trates"*court in relation to the care, w8
.of 1950 as to the dismissal of g respondent. or co-fespondent from R custody and. maintendnce: of: the 'one- child of the.marriage, The it g
broceedings “if the coppt Is satisfied that ‘there;.is_not sufficienr G ¥ wife-had met the cosrespondentt in January, 1954.. -She went to g
evidence,” . o o : N . live with him*in»May,- 1954;ang ¢on’ti_nuad.to .do so untl Angust, i :“
3OS B 35 3640 . 11948 D 241, 55300 64 1958, She gavebirth .tora‘.daugh-ter'Qn::hl\/fay:‘z&"‘ 195:5-::,_1n‘Auggst, i g
25 [1949] p. 240, 268" . _ TLRS218; [o48] { ER. 459, . 1985, the wife went to her mother’s:home and continted to live B
e Hoi) IPQF?{:MTJ’@E? oy gy b [1562] 5"9£;"-'h[:‘1'9511 SWLR, | thete after that-date; ., | e - 1 B
TLR 38 [1545] 3 AL BA o] 48203 [19617'3 AL B R a3 S n 1958 the husband and wie had Jetcourse. ' As the learned B
119447 AC go T & commissioner, found, the, husband then had, knowledge of his wife’s il
AC, 1965, ‘ ) g
?;J',
it
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H L(E) adultery. " He Bave evidence that they chinced {0 'meot ‘in the
196 market place: they talked and ‘she invited him to her mother’s
“Blyth house. 1In the words of the learned commissioner in his Judgment «
Bi;}ﬁ They went to*the house of her mother, where, after some
— allutement by her. tha husband‘engaged in'the "act "of  inter-

Moﬁrfg’m, course In question, No frand by the wife ig suggested,”
ot It is beyond dispute that ag the law stood before, the end of
— July, 1963, a court would have bean

for the delay, It was that he “ always. Tived in h
would ‘be some way that we could get together,”

to each other:
He added: S R
“On one occasion I"'talked it ‘over with hey mother and'] B
ound that my wife was sw

than towards me.. I found th A
tried to do, she would not come

Though, as the Jaw stood, the husband hag 10 prospect :

the act of infercourse, of sectr
of ‘his wife’s adultery. (which i

that there had been condoation, Rather was i
his- hopes:. of- restoring - the marriage. . When - th

in writing, - Tt was. dated. April 5, 1963 Ia it
had lived with the ce-respondent and comm
betveen May {1, 1954, and . August, ]
further said in reference to the time af
costespondent:

itted adultery with
955, 'In her statement
ter she had parted from

L [1944] A.C49: éo TLR. 113; [1941] 1 ALER 44, HLg),

+1964) the hugbang gave his reason
Opes that there

t attributable g

him

she:
the
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g,

cr-of occasions; and went owr  H. L (5
ook place: between us, and 1966
on’one oceasion, he slépt at'my. mother’s house with e, and -—-—ny-a——b

i four

* Any Presumption of condonation ‘which arises- from the
contintance Or- resumption of marital . intercourse may be
ok ‘rebutted: on the part of-a- husband, as well as on.the part of
wife, by evidence sufficient to negative the necessary intent,”
In contrast to thig section; section 2 {(which does n
consideration) refers’ to co-habitation,”
The ‘petition eventually came on fop hearing on November 9,
1964. Fhe husband wished 1 take advantage of the above-cited
D provision in section 1 of the Act and the question arosé whether he:
could do so. "The evenis which he sought to explain were all prior
to the passing of the Act. The learned commissioner took - the
converient cotrse of hearing de bene. esse: the evidence which
counsel for the huisband:desiréd to tender. “Later, ‘after hearing
argument, the‘-'éom"x‘niséi_b‘héi-*tuled as o its admissibility, . Accosd.
E  ingly, the husband - gave’ his agcount - of his relationship with his

ot call for prasent

putting' in"and ' using ag eviderice
to prove his ‘allégation of ‘her adultery, He said that there: had
been only one act’ of intercourse: The following questions and i
answers were theri recorded: . ‘ S

Q. At the time, of this infercourse wes there ‘any talk a
between the twg of ¥dii'as to your forgiving or remitting ‘the |
offences ‘that she hagd comimitted? ‘A, Noge Wwhatsoever,. |

Q. Did you when you had intercourse with

~. intend. to “forgive: Herg. - A, "No, sir. - Q

hex: that- éveriing |
U o remit the: 5
. offences: she_ha;d._,‘cqm.m-it.ted? .. A. No, sir, we.qdid not even |
a trouble about 3t 7 :

clusion ‘that to
give to rebut 5
would be to give section 1 of ‘the Act

The learned commissioner came: ‘o - the . con
admit, the svidence wh-i'gh the: hus-band';s_ought to
presumption of condonation

sible,  Accordingly, he ruled that the evidence was"inadmissible,
On that view. it lollowed that the petition had to be dismissed. on
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(2) that it shall be construed ag

Act,. 1950." Seéction 4 of that Act
when a Petition is bresérited to it.
3 does not alter the standard 6f proof:
to evidence 'whic
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THL. () Aet or 1963 provides. by section 7
1966 one with the Matrimonigl. Canges
Blyth laid down the duty on the court
Blith Section 1 of the Act of 196

—

it.is 'me issi ‘
o merely permissive as

659 |}
A . As a tesult of section 4 of the Act of 1937 (see 5. 4 (2) of.the H.L

Act of 1950) the wording of subsections (2) and (3) was changsd. 1965
The new. wording was as follows: -

Blyth

h may be.adduced “If the court is satisfied on the evidence that-—() the  Biin
Monris ox, Tt be i ) - case for the petition has been proved; and (b) where- the .
Bokmay. | require; COTGS ;‘m po;t_ant to _have_regard to the relevant statutory ground of the petition is adultery, the petitioner has not in Molﬁ;?f? OF,
Orex quirements; _here Is a duty on the .court 1o inquire (intey alia) |
— as to condonation, Section : 178 {1) of

B any manner been aceessory to, or connived at, or condoned, 'B%‘ig;w
the adultery, or, where the ground of the petition is cruelty, the  O%7
petitioner has not in any manner condoned the cruelty; and
{c) the petition is fiot presentstl or prosecuted-in collusion with
the respondent or either of the respondents; the court shall
‘pronounce 2 decree of divorce, but if the coust is not satisfied
with respect to any .of the aforésaid matters,. it shall dismiss
C the petition: Provided that ‘the court shall not be bound to
d pronounce a decree’ of divorce and ‘may dismiss the petition
if it finds that the petitioner: has -during the tharriage been
guilty -of adultery orif,-in the opinton of the court, the poti.
tioner has been guilty—(i) of unreasonable delay in presenting
or prosecuting the petition; or (ii) of cruelty towards the other
party to the marriage; or (iif) where the ground ‘of the petition
is adultery or cruelty, or having without reasonable: excuse
deserted, or having without reasonable cxciise wilfully sepa-
© fated himself or herself from, the otlier party before the adu]-
~ tety or cruelty complained of; or {iv) where ‘the ground of the
petition is -adultety or unsoundness of ‘'mind or desértion, of
such wilful neglect or misconduct as has conduced to the
adultery or unsoundness of mind or desertion.”

The words in:section 4 (2) (c)-were repealed by the Act of 1963
and a change made in‘the wording of the proviso, It will be seen
that, whereas in 1925 the word * satisfied » was used in regard to
the substantive charge and the word “ find * was used in regard to
condonation, in 1937 and thereafter the word © satisfled ** is uged
both in regard to a ‘substantive charge of adultery and eruelty and
in regard to condonation, . Differant wording is used in the proviso,
1t follows that in the present case the court had first to be
“satisfied ? that the. allegations’ of the wife’s adultery were
proved and then to be “ satisfied ™ that the husband had not cons
doned: ‘if the court was not “satisfied ” with respect to. either
matter, the court was by statute bound to dismiss the petition. T
think it ‘must follow that the only evidence that could be * suffi
cient ” to negative condonation would be evidence that * satisfied
the court that the husband had not “ condoned.” , _
My Lords, the word “ satisfied ” is a clear and simple one and
one that is well understood, I would ‘hope that interpretstion or
explanation of the word would be unnecessary. It needs no addi.
tion. From it there shoyld be no subtraction. The courts must not

: o the Supteme Co
Iudxcature‘(Coqsohdation) Act, 1925, provided: P Court of

“

to

The wording wag alter
Act, 1937 (later gectio

6

ed in section 4 of the Matrifonial Causes
n 4 (1} of the Act of 1950): ‘

3l a petition for divorce it shall be the duty o"f"the“' '

) ‘ . ourt
to c;nqmre, S0 far ag ji Teasonably can, into thg- facts allcegeil
gg‘t.h\:h;;l;fg ft_I:gre h?_st _been any connivance: or ‘condontation
) ¢ petitioner ang- ' ion gxi
bet Pt parti‘eg.” d whethe; any lcollu.smn exists

The wording of Subsections (2) and (3 i :
Act of 1925 was as follows: ©) ot sectlonr 78 Of fhe

. ndents, ihe court shali pro.
of dlvorqc: Provided that the court shallpngt

of divorce if i finds that the
pet] 3 during the marriage been uilty: of !
it in the opinion of the court he hasgbeeﬁ gu%?;if—a(% g? G
gﬁ%a;sgxflagg Icicleiy in grets_ﬁnting.or Drosecuting the petition:
SHUClty towards the other party to the marriapa: on
'Sgi)t ﬁ’ﬁ lﬂa;féngbm%‘iout reasonable excyse geserted o;alc;?ahg;x:iggr
; asonable exouse wilfy]] i ‘
self from, the other party bef the A, Limsels e e

, ore the adultery com lained of;
ot {d) of such’ wiltul neglect or mi prained of,
to the adultery.” egiect or misconduct ‘as hag ¢conduced
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strengthen -it: noy mist they weakén it Nor would T thigk 3
desirable thay ‘any kind - of &loss “should. ba put upon ;- When
Parliament pag ordained that a coiy st be satisfeg only-Parlia:
ment can preseribe 5 lesser fequirement, No ong, whether he be
judge or Jutor; would in fact be » satisfied » jf pa was in.a.state
of reasonablé - doyby, It may be, however, thatin gome sets of

satisfed {and so eliminating reasonabie;".doubt) Is miuch rore éasily
Teached than ip others. The measure of what js 5 « Teasonable

doubt wijj. also vary with the circumstances, But the. standard of

Proof has been Iaig down by Parliament whesi it directs that 5

COUIt must be “ sytigfiaq In Barer V. Bater ¢ (in Wwhich cage af;

three' Lords Justices agreed thit where a court had o' pe satisfied

cirtumstances and “in Tegard to. some - jysyes the“stage of being

I do not understand‘l_low“a court can be satisfied tha a
.charge hag been proveq (and . the Statute requires (e the

. £ourt shall be satisfieq before, pronouncing o decree) if, at the

e

end of the “ase, 1t has a reasonable doubt in 118 mind Whether

Were endorsed in spaectiog in your Lordships’ Houge iy
Preston"-.lones"y. Pi‘eStonJoizés,**Where the 'medning of ‘the word

“satisfled » caine direetly in' igeug, In that case - gl husband’s

_ 568 TLR, (pt, 2 2 119507 P, 125, 137, o
389; [1950] 2 Al B R, 458, C.A, 51951 AG” 391 [1951] i

5 Pgsu P. 35, 36 LR85 1dsi 174 ER 124,
6, o L0501 135 [195g) 4 ALER.  HIrg) T o
40, CA,

duty of the court t b Satisfled on the evidencs, and-having Pointed

out® that-the ‘avidence must be “clear ang Satisfactory, beyong 2
niére balarice of Probabilities » be-added: . - ,

IR judge I8 satisfied beyong Teasonable doyby as t the

- Commission of ‘yhe. matrimonial offenice reliad upon by 4

Petitioner as groyng for divorce, he must surely he ¢ satisfied *

‘within the meaning of the énactment, and no less g0 in caseg

of adultery where the circumstancas are such ag 1o involve

the paternity of a child, On the other hand, T aiy tnable to

Subscribe to the visw Which, though;‘, fot Propounded here,

“hag ‘had jts ‘adherents, namely, that on it8 frue construction

the word: ‘ satisfied ’ is capable of Cohnoting Something Jagg

The Jurisdiction ip

- Tequires thay the marriage. bond shall ot be set aside lightly
of without strigt fnquiry . '
Lord Simonds was in agreement wigj T, _
Speech 1* ha rgferred,td_‘th'e"fa'ct_ that in that case 4 finding of

ment has‘impoged 5 duty on'the’ court to inquire ag to condonation,
Then it ihe eoup Is “satisfied  ag tq certain separats questions
(@) that the case for the Petition has heey proved, and (p) (where
the ground of ¢he petition i adUItery)_the;t' the petitioner hge not

in any maﬁne:"been‘acce‘s’sory*to Or connived 4t op condoned the
adultery, then - the court “ghall » pronounce a- decrea of divorce :
if the court 18 10t * satisfiaq " with respect 10 any-of those matterg

then thé court “shall dismiss the petition,

P 11951) AC. 391, 417
1 Ibid. 399, 407, _
1 Ibid. 41,

22 Thid, 413.
18 Thid. 413,
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HiL. &) My Lords, having regarq {0 the impergtiyg Words of the statyte. A When, in roference 4, what were described s, her ¢ .
1966 I find it impossible to accept the contention that the word ‘f.,se;;i.s- ' said: “We. did not oven trouble about. it,» He appears to haye
Blyth "~ fiad » MEans one thing 4¢ One moment ang Something diffpent at regai-rded_hgr “ offences. » as lightly as he gig his own.. No great

Blyih. another, Ag applied to‘the,present'ca.se,, it-cannot mean.that the
E{-—D court had to pe satisﬁegl that the wife qqmmittcd“gdqltefy but
Monris op.  need only be half satisfied or ot quite satisfied that the lusband
Doy L od 1ot condoned i, yf 4 15 thought that, the. requirements are

—_ strict; the Temedy would Jie ina change of, byt 1ot in the disregard

effort. or easure of forgive_ness ‘would be needed-ron' his part to
real and doubtlegs genuine concern seems fo have been to Persuade

B his_wif¢--t_0 Teturn to him, He.alway_s lived in hopes that she would,
e Continuance of these hopes and the continuance of pis efforts

to persyade her to return to him‘might Suggest that hig Protestation

described by Viscount. Simon L.C, in his speech in Henderson vy,
Hendersop 1s “It i5,” he sajd, ' the t)'verlooking of past wrongs
accompanied by action op the part of the aggrieved Spouse which
shows that they are really forgiven » . - ‘

On the one hand, it jg gaig that (on ap acceptance of what, the
husband gated in his evidence, rather thap what the wif put in’
her statement) there iag but the one casual act of i'utercol.irse.
that it wag unpremeditate, that it wag the consequence of a change
meeting, that there Was at the time fio mention of forgivenesg o

must be honoyred, - : _
As between the 'two possible Views of the case which T have

endeavoured o Summarise, a deciginn 0ne way or another fell to be

intend o condonte, Op ‘that very limited finding, which
L.J. described s a5 2 “charjtaple » one based upon 5 balance
which, he said,’® mygt have been « slender indeed » and which find.
ing rather surprised Hatman Lj i would seem that the learned
Commissioner haq such an elemen¢ of doubt that he wag not « satig-

fied.” He was unable to say, or at least he did not say, that he wag

' 119657 P, 411, 497, : 10 Ibid, 425,
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majotity of your Lordships take a different view of the case, no

" Blym- . question of sending the dase back can arise. ' For my part, T find
Bl;’;th the judgments of Willmer and Harman 1..JJ, entirély. compelling

and accordingly T would dismiss the appeal. -

LoRp MorToN oF ‘HENRYTON, My Lords, thres questions arose
for decision in the Court of Appeal, The frst question was; did
section 1 of the Matrimonial Causes'Act, 1963, enable the appellant
husband to give evidenecs negativirg the presumption ofcondona-
tion which arose from his sexual iitercourse with-His wife in { 9587

My Lords, I féef no doubt that the Court of Apped]l was right in
deciding that the evidence ‘glvén by the husband ‘was adinissible..
The contrary was not argued in this Fouse and I 8€8 10 answer to
the reasoning of Willmer'and Harman .77 S

The second question was—what meaning should'be given to the
word “satisfied” i statutes dealing With matrimonial causés and,
in particular, in section 4-(2)'of thé Matrimontal Gavses Act, 19507
The rélevant portion of that subsection is as follows: -

YTH the cdurt is “satisfied “on the evidencs fhat—(g) the case
for the petition has been ‘proved; and (b) where the ground of
the petition is adultery, the petitioner has not in any manner
-+« Condoned, -the adultery . . . the court shali Jprofounce a

- decree of divorce, but if the court is not satisfied with respect

- to-any of the aforesaid matters, it shall dismiss the petition.”
My Lords, apart from authority I should have: thought thétno judge
can be “satisfied,” in the natural meaning ‘of the word, if he feels. 3
reasonablé doubt on the matfter in Question. If-a judge says to
himself: “T feel a doubt on this matter andy in iy opinion, the
doubt is a:reasonable. one,” can he-possibly go onto say. that he is
satisfied? T think not. If, on the other hand, the statute uses the
words “ finds™ or “holds ” or “ decides,” it is cleatly open to a
judge: to-give a decision on the balance of probabilities.- I do not
seck to add the words * beyond reasonable doubt ” to the word
“satisfied * for T think that thése words are implicit in the word
which- has been used in thé statute, :

"In the case of Preston-Jones v. Preston-Jones™ this House
considered the meaning of the word “ satisfied » ini‘section 4 (2) (q)
of the Act of 1950. Lord MacDermott expressed the view 18 that in
respect of a- ground for- dissolution of marriage the word * satig-
fted-” "was not-capable of connoting * something less than proof

7 11951] A.C. 291, 8 Ibid, 417,
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beyond regsonable doubt,” Lord Simonds-*® expressed his ALTES.
ment with this view and T think it is clear that Lord Oaksey. and I

took the same view.?* Further, a5 Willmer L.J. pointed out'in the

present case®* “the word * satisfied ! governs both..limbs of

 the subsection,” and Ifind it impessible to give one meaning o the

word when it is applied to limb (a) and another meaning when it
is applied to limb (b). For these reasons, my. Lords, I am.of opinion
that the word * satisfied > in section 4 (2) of the Act of 1950 means
* satisfied beyond reasonable doubt.” P
The third question arises if -my. view. on the second question is
correct. The learned commissioner said in his judgment: -
“ If-the-evidence in-question ™ -{that is, the evidence ‘of the
_ .husbanc\lntha;t. he did:not intend. to.condone h_is:; wife’s adnltery
with the cosrespondent).  were .to . be taken /into account, I
would 'find on 'a rather slénder balance of _probabilities that
thie husband did riot intend to conhdone the adultery.” " ©
X thisk-that, the words.just quoted make it. clear that-the learned
commissioner was not, satisfied ** that the petitioner bad not in any
manner condoned. the adultery.. He. obviously felt great doubi
upon the matter. Counsel for the appellant husband: suggested in
this Honse that the doubt which the learned commissioner felf was
not a“reasonable ™ doubt, having tegard to the eviderce given by
the appellant.at the frial. My Lords, if.the learned. commissioner
had acceptedthe earlior part of-the evidence given by the appellant
he could. net have felt any doubt at all, but ong _si-gniﬁqgnt com-
ment which fell from him indicates that he had doubis about
accepting it. At page 19 {C) of the transoript of proceedings Mr.
Ives, counsel for the appellant, put.the following questions to him
- Q; Fhe: petition was-not actually filed untit December, 1962,
which.is, of conrse, some years after you and your wife ceased
to, live together, and some vears, according to what.you are
saying, affér this bccasion when ‘you visited her house and had
intercourse. Why did you not start proceedings before? What
was the delay? - . : ) : : o
. A: I always lived in -hopes that there would be some way we
- -could. get together. . ) .o
The commissioner (to ‘¢cotnsel): That does not help you ver
much ‘on”the question of his state of mind when he had
Intercourse” with his wife. - : ‘
" Mr. Ives: After that occasion when you-had had inter-
course. with her, did you sometimes see her?
- A, Yes. - We often spoke to each other. On one occasion I
talked it ‘Over With her mother, and I found that my wife was
1% 119511 A.C. 391, 401. 21 11965] P, 411, 426.
%0 Ibid. 409, 413, .
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- Swayed more towards pep mother than towards me, I found

- that 2o niatter what I said or tried to do, she would pot come

-round to my way of thinking, " . .

My Lords, I fing it-impossible to say that the doubt 50 cloarly
expressed in’ the leatrjeq commissioner’s judgment, after he hag
seen and heard the Witness, was not 5 reasonable douby,

I would dismiss the appeal, T S

LorD Demnivg, My Lords, on" Marep 23, 1940, the parties
married. - In 1954 and 1955 (e ‘Wife ommitied ddultery ang fof,
the husbind, Tn 195§ 14, husband had sexuat intereourse with pi
wife on-one occasion.: Hg had ne intention of forgiving her for
her past adultery, though .he always hoped there:would be..some
way in which they could get together; “They Hever did’ so, -On

December 13, 1967, the “hushang brought petition for, adultery
against his wife, In the state of the law at that timbe, his one act

1963, Parliament -enactag section 1 of the Matrimonial Caugs

-admiésib]é: but he addeg that, jf the-evidcncé*Wei‘é'-tbi be taken

Into “account, he would fing “on'a rather ,silén&ér"-b:alahce of
probabilities . that " e husbasid dig pot iatend. 15 cotidone fhe

I think that the cominissioner wag wrong in:hoddiﬁg that the

evidence wag ot admisgibe, The ruIc-that‘aﬁ: Act of ‘Partiament jg -

alfect vésted rights, 1t does not apply 1o Statutes which only gjter
the form of procedure, or ¢ édmissibﬂi'ty of evidencs, or the effect
which the courts give to evidence, _ Co

Once the evidence is held admissible, the question  arjses
whether 1 was sufficient to negative cendonation, The Act of 1963
is not, T think, fo be construed in isolatioy. It is to be construsg as

1ot to be given retrospective effect onIy_ applies;td' j;ﬁéttufes Wwhich

5 [1944] A, 49,
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one with the Actof 195, Accotdingly, seotion 4 of e Actof 1950 ML (g,

dpplies to this case. Sesing that the - ground of the petition s
adultery, before ‘Pronouticing 4 decree of divorce, the court has to
be “ satisfed ot the eviderice that {(a) the. case for the petition has
béen proved; and-(b)-the petitioner has net in any mdnner ‘beey
accessory to; op connived at, or condoned, the.adultery,”

What is- the médning of the' word “ satisfieg » in section 4 ¢f

the 1950 Act? Willmer gng Harman L.JJ, have helq that 1 fmeans
“ satisfied ‘beyond reasonable doubt » and that, on-the finding of the
conimissioner, the evidernce In the bresent case did 110t come up to
that standard, y “an well understang how, sitting {n the Court of
Appeal, the  Lords Fastices: took that View. Some years ago’ in
1950 in - Preston-ones v, Preston-Joness Lord "MacDermott
expressed the: view that, iy Tespect of a grourd. for dissolution, the
Wword “ satigfied Was not capable of conhoting:* something. less
thian proofbeyond ‘Teasonable  doybt. Proof beyond reasonable

said ‘that. the- word ' saticfiad Must ‘mean: the same- throughout
section 4, Jg. j¢. ‘mednt that the: petitioner: must. brove adultery
beyond reasonable doubt; .50 also it ‘megnt that he must proye
bevond. teasonable doubt that he had ot condoned the adultery.-

The logic of the Lords Jystices i impeccable, The error lieg in

taken,ds yoyr Lbrds]jiﬁs':_hé;veabeen, through the. other‘asections of
the Act whers the word « Satisfied 7 is used, It then becories plain

that the Wb;gl‘L“_éétisﬁed_ " ‘deals only with the"iqcidqpce of proof,

2 19517 AC, é91,‘417. = 95T 1 QB 247, 264; 11956
2¢ gb'id. 3401. 3 W.I.R, I1034; (1956] 3 All ER,
970, C.A,
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H Ly @) -Thé'ra-;arc-occasions.. even i the ‘eriminal Lourts, where the burden A A 1ioany cage. it should. N0t be -extended to’ Cruelty ;. gee Davis v, n, Loy
1966 of proof lies on ‘the- aceused man to. prove. hz‘s.irmoceme, or to Davigss . P . . 1966
m"‘” Prove a negative, He is never boynd to:prove it,beyond-reasonablc ; . Sitting in this. Houge, I feel at liberty: to.say that } prefer Weigny h'—,—iﬁ;ﬁr"‘
Byw  doubt. Tt is sufficient, if the balance of Probability ig iy his- favouy ; V. Wright s Ginest . Ginggi s : This Houge held in Mordam;t V. Bl :
s see Sodemqn v, leg King2 o ecision of ‘the Privy Counc‘ﬂ,‘and ‘ 4 Moncriefre that the analogies and Precedents. of criminal law haye Tom
Dmomie  Rex v, CarﬁaBrz'am.?T;SQ also with. connivance, The Petitiongy dis. : o authority. in. the Divores Court, a ¢jyit tribunal, It ig WIONZ,  Dranng i
e charges the burden on him by showing that on.balance of proba- g j B therefors, o apply the‘analogy of criminal Jaw We should not say -
bility he dig 1ot connive He only fajls to discharge this burden if : that adultery must pe Proved with the Same strictness gg ig required
the tribunal finds the, evidcnce,.prp and con, g e‘ygxgij.balanced ; in a criming) case,  We should  say simply that it must be Proved
that it can come- to no-.definite conclusion : - see C'hurchman v, to the satisfaction: of the court, '
Churchmay »s by dy Parcg LJ, . _ L 2 So far as the standard: of proot i concerned, I woylq follow the
I hold, therefqi"e, that in this statute the worg = satisfied ». doeg 4 words of Dixon, J, which I have quoted and whjch I elaborated in
not meau,-‘-‘-satisﬂed-beyond‘rcasonable-‘,doubt,\” "-Iha'-,legislature s ¢ C  Bater v, paiepm Wwith the approval of the Court of Appeal i
quite capgble of Putting.in the-wordg * beyond Teasonable doubt Hornal v, Neuberger Progyer Lid* In shop it comes fo this; gq
© I it meant j, It did not gp 80. Itsimply saig " Whom the burden far as the grounds for: divogee are concerned, the case, like any
of proof Tested, leaving it to the court ftself 1o decide ,what-standard i civil case, may be proved by g \prepondcrance of prdbabﬂity. but
of proof Was required in order to-bo satisfled,, : the degree of brobability depends on the subject-matter. In propor.
- -+ This. bingy me 16 the standard of Proof required. by ‘the court 101 as:the offence 1 8tave, s0.ought the Proot to be clear, §o tar
lSelf. - In 1948 i, Was held by the Court o Appeal that adultery P D as the.bars to divorce are concerned, like connivance or congong.
“ust be Proved .with the same/ strictregs- a8:ds requirad inia tion, the Petitioner neeg only. show that on balance of Probability
otiminal: ¢ase.. Tl 0eans that it must pe Pravéd - beyong alf ¢ did 1ot connive o condone or as the cagg may b
reasonable. doubt to. the Satisfaction of the tribunal of fagy ., see - This means: the; the decision’ of (he Court of Appeal was
Hinesi V. Ginesyze But in the same year, 1948, the High Court of SITOneous. It requireq the ‘husband o Prove beyond reasonable
Austrglia refused to follow that case and held that adultery required doubt that phe had not condoned . the adultery; whereas no guch
proof of the standarg required g g. Civil cpge s see  Wright v E E  proof was requiréd, It wag sufficient that the commissioner foung
Wrzgkt.“nbixoh L. (ds he then Was) said s e . that the husband djg not intend. to condone the adultery, even
 “While du’r : decision i that the. :éivﬂ"-an & not the “criaitia] though ke dig it = on.a r'a.th'er slender balance o‘f,probabﬂities.f’ But
“standard of Dersuasion applies to MAtimonial cayse including I must say that, on the evidence, I shoujd be satisfieq m;rsa]tt beyond
dssueg-of adultery, e difference. ip. the: effect is'tot ag- great ag a doubt that he did not condone the ad-ultery. Condonation mvolveg
is sometimes Tepresented; This 1 ecalse, ag is pointed, oyt orgiveness and Ieinstaternent of the erring spouse, The evidence
n -the Judgmenis. In. By ieinshaw v Bﬁ?@{@@ﬁﬁw»?;f.. ;he“_;”_la,tju_x;g 7 F ' negativeg beth, The husbiind descripeg the incident
and Bravity 'of an 185lie Becessarily deterthingy (ho Marther oF Worrenys | T itn
attaining reéhsonghle satisfaction of thn HUER S t8 gsirer g ; - Within' 5 ghopy fme she had- undregseg berself and placeg
'?bccause<‘the*P‘resiJmp'tiﬁn" of ‘Innocence ijg 10 e faken' iy, g etself upog the T8 in: front of the fire, She invited me to
aceount,”.. T v S e Do . . . -have atereourse with her. a-man, torment 8ot the better of

L o T o me, and wo did haye intercourse, We had a ¢y of-tea, and
After thag decision; T ventirred tg Suggest that fh’e-‘Colirt'Of Appeal I left the house,” : P

should 'recqns‘ider"Gz'nésr“ V. Ginesi My gaq Gower v. Gower . and

Wifi [}ggf}if CAII ER; {1_38; {1936 ‘“: ('1948{2;”5 _C-T'—LB; 19_1- _ I wonld, th'erefore, aliow the appeal -and pronounce - dagreg
2 T19431K B, 607; 59 T.L.R, 300;  aa f1938) 60 lC.‘.L}R. 336, _‘ nisi on the ground of the wife’g adultery,
A P, 7, ¥ &

194372 ANER 156, C.C.A. 53 1948} P. 179, e C . :

i [1945] P, 44, 3% 61 T.LR, 464; o2 (1950) 66 Ti g Py 77 ;. 3% [1950-P. 195 ¥ (1874) LR, 2 HiSe, & Diy,
[194s] 2 41 R}’ 150, C.4, {19501 1 A1l ER. 804, CA,. 8 77 -CLR. 191, . 3N . B ‘
o2 (19481 P79, 181:-64 TI.R, : B i &7 11948 .14, o 59 119517 B, 35,

167; [1948] 1 A7) ER. 373, ea Co 119571 1°QB, 247,

AC. 1966,
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H L (&) Lorp Prarcy, My Lotds, the Court of Appeal were Plainly 4 i oA Henderson v.ﬂendersan.*l' ~Though thera Was. much to-beigaig in
1966 right in their conclusion ‘that the busband wag entitled by section favoirr of i, there Was much against it, -t a]lo‘wed-.a-'gu-ilty woman
Blyta 1 of the Matrimonja] Causes Act, 1963, t0- give .evidence g¢ the 3 0 make capity] out: of. a.deliberate. seduetion ,of. .5 Wweak-willeg
Bl trial to negative any implication of condonation from the sexng] husband, Rpt its’ worst effeot  wag that it .lu'nd'ered-'.;reconcili:ation
—_— Intercourse Which, apart from the Act, woylg be coriclusive, As singe jt Preverited a caugiong and - well-adviged -husband - from
' Willmer ang Harman 157, Pointed out iy their clear eXposition approaches tg: hig wife which. might lead 1o ihis. having. seXual
- of the relevant arguments, the section Jogks forward to the conduct g b B infereoyres Wwith her-(or 1o his being alloged by her to-have had

of all futyre trials regardless of whether the aCts in questiop Sexual ;intercours.e):whenrshe bad no real intention of reconeiliation,
Oceurred befors or after the Passing ‘of the Act. : The object of ‘the Act of 1963 is. Plainly to facilitata reconciliation,

On the second point, howeyey {on which Winn 1.7 expressad H To that end it allows the court-to weigh. the-:sexua_;l &ct'in guestion

his doubts), T do 1ot find myself in agreement with thep, either as in the light of truys and common senga without any irrebutable

to the standard of Proéf required tq negative condonation or a4 to & Presumption;, . . e . Coa ‘

the effect of the evidence, . o ' Cc o C . Forgiveriggs and ,raiﬂstatement*-imrelvefmatters: of the ‘mind,

" The story was simple and not Wholly unfamiljap in this type ‘ When men and women off(,-self-:cbntrol;:have_: intercourge jn normal
of case, The commissioner apparently believed the husbang's : circums‘tanees,:there isa Very strong:iriference that! their bodjeg go.
evidence ang there seems no particular feason-why he shoutg not; : with‘..their;minds and set'the sealon _reconciliation_:and-forgivencss,.

The parties were living apar after acts of mutual infidelity apq © Bug :tha-idix{orce.courts -Have to deg]. Yery often -With:::pe‘rs.ons*who

there were Various applications about Maintenance ang. custody have :ﬁtﬂe‘selfecontrdl,_ and ‘whose -mingds. and - bodies, are ! not

in the magistrates’ coype, The husbangd did -npt take “divorge D 3 D always-sco.-ordinated,;. In- dealing with Such: persons. one has to ba
Proceedings because he always lived in hopes that there ‘woylg careful: not te-canse injustice:by. drawing menta] infererices more

be some way that we eould. get together,” Byt in the incident j .s:uita-bl-éqtoﬂ:;pe’rsnns‘ Wwho are better. co-ordinated, and- more. self.
Question there s 10 trace of any talk of forgiveness or reinstate. i confrolled, = . e o : -

ment or of living together again, They met in the streat by chance _ ‘ The:hpsband? (it the;_;:cdmmiséioner. Was right in aceepting his

and the wifs invited: him. o ‘the house where she was living witp | evidence)- WS not-‘interested:inx his swite’s pre]i-mina_ry:su-ggcsfion,

the child of the marriage and another- child which she hag by g i E but‘ﬁnaﬂy-yielded.to--:hcr naked.:invi-t_atioumon the‘:ls'ug,?:bcing carried

another man, $he asked him to help her to but up the Christmag ] away by hig Passions. ani- having not 5 -singla thought - ahoyt
decorations, She told him ‘she had hag a0 Operation on her - forgiveness or Teinstatement; From thag sexual. episode- by “jtgelf

womb and offered to show hit the sear, When he showeg no : in its particylar circumstanc‘cwI:!d-ra—w-=11't-tlc,,ifc_ any, inference, Byt

nterest, she took off her clothes. lay down op the rug ip front of ; rom; the absence of any talk at all aboys teconciliation or the
the fire apg asked him to have intercourse with hey, Then, in the i future eithier in her earl_ier-,advances; or, later over the-cup of fed,
husband’s owq Words, “ Ag g man, torment got the better of me, g F or finally when pe ‘was taking hisadep&rture,-"I- draw:g, Very strong.

and . we -dig have intercourse, We had o CUp of tea, and T foft the inference that neither regarded. thig as effecting a reihstatement or,
house‘upon nty son arriving home,» There wag o talk whatsoeyer . to ase fanguage which the Parties would uge, g reconciliation, ¢

about hig forgiving her, The husbang Wwas emphatic on this,: And Z . during op after. theip Passionate interlude they did  not BVEN pay

he added, “ N, SIT, we did not gven trouble about it.» o e Some- sentimenta] lip-service 1o réconciliatidn, it must:haye been

This would be g strange king of forgiveness’and' réinstatement. ] far from the minds of ‘both. . For that reason T would inyself fea]

v, When' the wife wag t_emptmg him, did she 1Ot say: * Come G | G satisfleq beyond-reafsonable doubt thyt there wag no condonation

-on, let’s make i up"? Why, when it Was over; did she fot say; b S “The Wider and more ‘mportant question, howeyey is whether in
“Won’t you 5tay on W'ilth-m'e- now? * Why "‘c‘iid:‘.the' husband not _ all cases. the court must be ‘satisfieq beyond Teasonable doubt tlat

£y Something to the ik offect? Yet nothing gy said about : there has Been nio condonation: I it imugs, ths 1agy on this subject

S oness, or making it up o aving ogethier in the fugrs R T ———— " The. court, while believing (albeit

Parliament pag delibergtety Bot rid of the Irrebuttable Presump- S R o -

. 411944 AC, 49, Lo
©AC. 1965, ST
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Moreover, it is clear that if this be the position with'rc:gard te
condonation, 80, 100, must it ‘be With regard to connivagge,. It
admitted that - there can’ be pg grlound for treating connivan,
differently in this "respect from condonation, Connivanee carri
a stigma which many would. congsider ar grayver than adultery

itself, ang. certainly &raver. than mere . desertioy, Yet ‘the coust -

must, go ‘the‘argumeut uns, smear g man with the guilt of

‘the wordg « be'yond: Téasongble doubt,*

I:thing “Parliament did not intend the section: tg “defing  the
degres of proof which ig Decessary to satisfy the court. The sectio

- Terely informg the court what muyg; be proved and by whom to. the

satisfaction of the court,.” _ .
T caniiot aceept the argument ' that the Tepstition of the. word

rather regand- “ satished ” as ©Xpressing o minﬁnum, such as:ig
heeded by. any . eourt in‘givmg ‘any -relief in. any -interlocuto'ry,
brecedurs} of fing] matier in civil op other Proceedings, And j is,

I think, to pe found in many statutes e Tules of coyrt sven in
trivial matterg, Ky L o

Y

Proof of adultery, (Albeit. as I think, the proc_)‘fl“'d‘ie‘manded is not
that demandeg in erimina) cases-and J agree' with the obsérvationg
by my .nobja and learried 'friend,- I.;ordDenning, as'to the cases of

The differe; e , be
the Standard of Proof in recent caseg 4y well turn oyt be
more a matter of words thap anything eige, Ty Is of course true
that by oy law g higher Standard of Proof is required in

- criming]. cases than in Civil cases, By this. is. sybjaet. to' the
. ,quphﬁcatii_on ihat there- is. 10 absolute Standard in either case,
. In criminat cases the chargs must be proved beyond reasonable
9481, 179, v 45 Thig
77 CL

) $oId. 400, - .
i@ LR, 191, . CeL . L 4e {19517 . p, 35, 36-17.
“**'[19511 AL, 301, N © 4 19571, QB. 247,
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As Best C.J., and many other. great judges have said, ‘ip
proportion as. the crime’ i SLOrmous, so. pught the proof to
e clear.’ So also in civi] cases, the case may be proved by a

reponderance of probability, but there may be dégrees” of
probability within' thay stardard.  The degree ‘depends on the
subjectsmatter. . -A. civil court, when considering a charge of
frand, will naturally require for itself a higher dégree of
probability than that which it wonld require when asking if
negligence is established. It does not adopt so high g degree
as a criminal court, even when it is considering a charge of a
criminal nature; byt still it does require 5 degree of probability
which is commensuzate with the occasion.” ‘

Too close a judicial self-analysig is not helpfyl in deciding the

issue. And when'a judge begins to doubt whether or not he hag

without writing any words into if, it makes clear and sensible
provision. The courf must be satisfied " 'and in the case, for
instance, of adultery ‘it wil, on ordinary legal prifciples and not
for statutory reasons, peed cogetit proof. But since it cannot give

0é

dectees where there may be condonation “or <onnivance, it mugt

inguire into these and satisfy itself that they do not exist. Biit the

court on_ordinary I;égal'pr_incipiss' Would fot inisist on disproof
beyond teasonable doybt on such'a matter s connivance if, ‘on a

balance of probabilities, it believes a man innocent,

- I cannot agree that there is only one issie, namely, has the
husband proved uncondoneg adultery free from connivance, and
that therefore. the need for proof beyond reasonable doubt must
apply to every aspect of this one issue, There aré separate issues
fo be proved and only successful proof of them all will result in
relief being given, Bui. that does not affect the question: what
degres of. proof will satisfy a court in respect of cach issue? ‘With
regard to the non-existence of 'condonatz"oh_"and connivance the
court is, -in my opinion, entitled ‘to be satisfied on a balance of
probabilitjes, - — s
. T would therefore allow the appeal ana pronounge a decree nis

on.-the ground of the wife’s adultery,

Lorp PEARSON, 'M_y;:Loxjds, the first =quest‘ibq: is -\%Vhethe.r section
I'lbf’thé‘_*_l\?fatrixﬁbpiai‘Cause_s Act, 1963, applies af 411 to this case,

i which both the event which might constitite: céhd@hatioﬂ and
also the filing of theipetitip_n took place before the cotuing into.__‘fogce
of the Act, but the tria] took place after it. The section provides;

¢

.
AR

)
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* Any presumption of condonation which arises from the
continuance or resumption of marita] intercourse may be

© rebutted on the part of a husband, as well as on the part of o
wife, by‘evidence,su&icient to negative the necessary intent.”

The crucial question is whether the section Is dealing with 4 rule

of évidence and therefore of procedure or with a rule of substantive
law, Willmer L.J. hag shown in his judgment 4 that the former
rule was treated in the decided cases s a.rule of evidence, The
section itself tregts the new rule which it introduces as a rule of
evidence, because it provides for & presumption to be rebuttable by
certiin evidence, As Harman L.J, said 0,

... where an Act is dealing with a matter of the admissibility

- of evidence, it points qurite clearly to'the date of the trial, and

: judgment,‘ really retrospective legislation at-all, but an instryc.

tion to the court. to be observed at the hearing of suits

before it o : '
I agree with the decision of the Court of Appeal that the section
applies to this case. The contrary has not. been argued in this
appeal. . R . . .

The second question arises out of the form of the learned
comnﬁssionen’-s‘-,ﬁpding i relation to condonation. It was a
hypo-thet_iqal;ﬁnd-_igg,.-because, on his view of the law sectioni 1 of
the Act of 1963 did not apply to tkis case and the evidence as to
intent.could hot be taken into-gecount, He. said:

“ If the evidence in question. were:to b taken into account, T
would find on g rather slender balance of probabilities. that
the husband. did not.intend to qondqn:-fthg.adul;gryﬁ’ -
The words “on g rather slender balatice of probabilities » raise a
question as to the standard-of proof, or the degree of satisfaction
in the: mind of th'e-,com‘t,':required for establishing absence of

_condonation in & divorce:suit. Although section: 1 of the Act of

1963 Lias some bearing and will. be referred: to in -this' connection

later, the: provision Primatily concerned iy subsection. (2) of section

Subsection prdvides-sas:.fol'l'o : :
*If the court is'satisfied on the eviderice that—() the case

“for the: petition has: been proved; and (b) where the ground of
‘the petition is adultery, the petitioner ‘has. not in-any mannet
Deen. accessory to, or.connived at, or condened, the adultery,
or, .where the” ground of the petition is cruelty, the petitioner
has 1ot in ‘any’ matiner “condoned the. cruelty; and (¢} the

8 [1965] P'..41],'-424'-425.‘ : “* Tbid, 430, s ‘

4 .of the Matrimonial’ Gauses- Act, 1950. The first-part of that
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H--L- ® ‘rdtiti&c}l ‘ist not ‘pr‘:]s;ented'f‘o{h .prosecuteg in. cctlillusion ‘with hth? A ! A matter in issue, s teferred to Homgy v Neuberger Produers Lig» B g,
1966 - Tespondent or “eithep of - ¢ Tespondents; the ceurt shal : inci ening L.J. A&

Py bronounce a decres of divorce, hut if the-court is not satisfied and t‘oal the stateme'ni ff brincip I_e_‘ by Denning LJ m B"ater v i
ke Wi-m\rqspect to.any .of the aforésaid matters, it shal] ‘dismiag - Bater® He then said % o Lo -3‘3{“‘
Blyth . the PCUHO‘II:: s ' S o . Applying thig approtioh, it can be urged-that, althotigh in Blyth
Lop Court -of Appea . deci duestion ¢ the ‘bac! ; either case the COUTt mist’ be ‘satisfled,’ g Jesser degree of Loms
PRarson tha tT?;eiC o;lzr_t‘of ‘A;pf{eal h;“’e demc:gd the quesgon_ 0? ‘tl?-e basgs : -Proof is required: to satisfy the court that the presumption of Prarsen
— at,' ! n,“f,g Ves‘rhan,, cpen SJ'DUPOH. -°=°°n$trup ton of. 1t 'atﬁf_“ "B T condonztion has be.en_'-rebutteﬂ than -would be required 19 T —
section.  They 2ve taken reston-Jones v, Preston-Jones a8 satisfy it'that & matrimonial offence hag been commitied, Thig
showing that satisfied ” in relation to.g charge of adultery means _ . ds: an atiractive line of argument, byt -On “consideration I.dq

“ satisfieq beyond reasonable doubt,” Thep they have said that, ag 1ot think that it js dcceptable,”

the worgd " satisfied " has that meaning. in Telation to a charge of 4 Respecttulty Lagree with Willmey LI’ statement of tha argument,
adultery » 1t n}gs_t 45 8 matter Olfa copspructhn_faqua;]y have that but disagree with nig Tefection of it, T accept the argument, -
meaning in re auot to p roving a sence. of conmvance,_absence of (0] - C (2} The opinions expressed in Preston-Joneg v, Preston:Jones b
condonation anq absence of collusion Also they have said that by Lord Simonds 55 by Lord Oaksey o7 d by Lord MacD ot s
the court. really has.to decide 54 single qiestion, namely; whether i ¥ -ord Simonds, Yy Lor ALsey ™ an Y ~or e “ermott,
Is satisfied thap adultery,  uncondoneq and 10t ‘connived has i ‘0 the effect that proos beyond reasonablo doubt i required for
been dé“mmi‘tted’, and, in deciding that single question, the satisfac- 4 estab‘lish.ing.a charg; of Adultery, were baseg Upon the gravity of
tion required 4 satisfaction beyond reasonable doub, Accordingly, the subject matter father than . upon any point of ‘wording or
on their view ag (o the standard of proos required; “there wag not a D ~ p Comsiruction in secting 4 of the Act of 1950. Lord MacDermott
sufficient: finding in thig case, g : = said s, ‘ 8

“Iam unable to subscribe to'i:he_view‘\vhi-qh,w' though not

For several reasons I am unabie 1o agree with the reasoning of ,
' " ' ' Propounded here, has lad its adherents, namely” that on i

the Court of Appesl, '

(1) The phrase Used in section 4 (2) of this Act of 1950'is simpiy i true CEF’S’T:'FIHGEIOE' the' WOE% ¢ sati;ﬁ'ed *ig E?P%b]eb?f %%nnptipg
8 satished® .o erbigl  qualifon s B Pt Somethinig less thay Proot beyond reasonabls oubt. The juris-
“ éiﬁiﬁﬁﬁf ’ongltezs::? b?: ;erfé?u ‘ﬁ?aléﬁgaml-]'“ -1}“‘-’ -If-ounu-]-a diction ig. divorce involves the Status of the. parties and the

4 Teasona ot _as een 4 ver amiliar orig E | E public Interest requires that the marriage bond‘sh‘a]l, not be
for a great many veats, and, i thet meaning had’ been ntended, P . Set aside lightly o Wwithout strict enquiry. The terms of the
the fmjm;;lg could and should haye been used, - The Phrase “ig statute Tecognise this ‘plinly, and 1 think it wouig be quite
Satisfisd * Hieans, i Y -view, simply. “ makes Up ‘its ming », the | + 7 out of keeping with the anxjous nature of its provisions to hold
8 e g i 8 i ik o L0 e ey
with oﬂier-rconc}usions.f‘.wﬂl'Iead to-the judigia} decigion;!. There.is - , " i chon s 0! & o ot - W o

. 5 Ibid. 400-401,

6-37, o Ibid, dpo, _

LA 26040y o pod 4
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H L @®) sul _4agraplis {b) and () of:section. 4 (2). I wish to-call attention
to his statement S0.that - . L -

“ it would be quite gyt of keeping . , ¢4 held" that thé court
. -might. bc-“satis_ﬁed,’;in tespect of a ground of dissolution, with
aso

- Something less thap proof beyond re nable doubt,”

“This langiage is congjstang With the view tha¢ the wqrgi“‘f‘réitishéd ”
does not; as 4 matter of ,interpretatipn, mean * sgtisfied beyond
roasonable’ doubt,” and that the Tequirement .of Proof beyond

~ reasonable doubt may be Iim:'ted_tq the grounds for dissolution and

- “ Desertion. Without cause is po technicai‘dff_cnjc.e.,It is
nothing less than a. tota] repudiation of the obligations of
‘marriage, The [aw Can Never regard it lightly, Tpe court
“should always insist thyt it mst be strictly proved.”
(3) If absence of condonation has to be proved beyond reason.
able doubt, s also must absence of connivance ang abserice of
collision, Corinivasce or collusion constitute .ser'ious"'mi‘sqcmduct.
It would be remarkable, and perigpg unprecedented, if' 5 party
Wete required to give proof beyond reasonable doubt that he was
not guilty of serious Misconduct; I should be' relyctant to give thag
offect to the statute, , ' .
(4) Section 4 (2) of he Act of 1950 follows. section 4 of the
Matrimonial Causes Act, 1939, which, by substituting 8 pey

conttivange; condonation or colliision. Undey the Act of 1937 and .

under the Act of 1950 the ‘petitioner fajls unless the court g
satisfied that there phag been no connivance, condonation or col.
lusion, “The evident intention of the relevant Dprovision (fonnerly
contained in section 4 of the Act of 1937 and now section 4 (2)

of the Act of 1950) is to regulate the incidence of. the burden of -

61
2 AUER] 74 5

(1943). 113 LY. 15, 241 [1943]
6 C.A,

TS

e

RS

R T

(6) T do not see that anything is 1o be gained by treating the
Separate questiong which have to be decided under section 4 (2)
of the-Act of 1950 a5 Amalgamated ingo g single, composite,
rolled-up question. The questions arise under Separate heads of

decideg separately, .
As (0 the facts, the learned commissioner’s finding, though
introduced by the wordg « On a rather slender balance of proba-
bilities,” #5 4 clear finding that the husband did not intengd to
condone the wife’g adultery, He wag therefore able 1o come to a
definits conclusion on thig question: he waq satisfied * within
the meaning of section 4 (2) of the Act of 1950; theye was
“ avidence sufficlent to negative the necessary intent » Within the
i OzeOver, as the learneg
commissioner accepted, partially at any rate, the evidence of the
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E ) ] Australia, p,C. 275,

]

"800 site SETVice siation system "—Lump sumtipaid to I
tie for 4 pericd of Years—Retailer 1o sell only approved brandg of motor spin
oo Companyly ultimate gquqgfgha:acte;,: of the advantage .,s'o_ught——,Last_ing».q
. ‘ o Recur'reu‘ce—Mannetjn.:wh:i_ch,;heg, advantage 1o be. used;.reliag, upon .or enj
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: T
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. .C. 224,
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Proceedings, anqd would be quite wrong that o gn application fop security
for costs suop details shoyld be gone into as would enable the court to

that reagon I think that the PIoper view is that 1o that extent Parkinsong
ave in effect 80t security to the exXtent of not Jegs than £1,500, and that
therefore no order for Security should be made,
I am not impressed by the argument that thig would be likely to hinder
barties from Paying into court op making an offer Such as wag made by

Parkinsons jn this case, Ty any case where the plaintiﬁj‘ Or clabmant hys

Lawron L, There are pow two judgments i favour of dismissing
the appeal. In the ordinary way I would pot have thought it appropriate
to give further reasons for dismissa), but, having listened” to the

judgments already given, i SEEMs to me the bosition js thig, Lord *
Denning MR, has gaig that in hig judgment section 447 &1ves a general

diseretion to the court which is to be exercised having regard to all the
circumstances of the case, Cairng L, however, has dealt with the Problem
before ug on the basis of (he Irish case of Peppard ang Co. Itd, v, Bogof
[19627 1R, 180 in which Kingsmjy Moore 7, said, at p, 188

“Iam of opinion that the Section “-che wpg referring to the Com.
Panies Act 1908._« does not make it mandatory to order security for
COsts in every cpse where the plaintiff Company appears to be unable
t0 pay the costs of 4 Successful defendany, but that there Still remaing 4
discretion in the court which may e exercised in spegia] circumstanceg,

There being a difference of emphagis between the tWo judgments already
given, doubt may continye ag to ‘the Construction of Section 447 inless

having regard to aff the circumstanceg of the cage, For thoge Teasons I

T Appedl dismisseq With costs in

- - Court of Appeal and below,

Solicitors Church, Adams, T, atham & Co.; Prz‘tc/zard, Englefield &
Tobin for William B, 131 ¢ Co., Alrrirzclzam.‘

c - MM R

[courr OF APPEAL]

ATT'ORNEY—GENERAL ex rel, McWHIRTER +, INDEPENDENT
o BROADCASPH\TG AUTHORITY

[1973 M. No. VALY

1971 Tan. 16; 19; 25, 26, 29: Lorg Denn!;'ng MR,
Feb, 5 Caitns ang Lawton L5,

Stamzory Dury—.——Smtuto’ry aut
Authorz'tyﬁbuty o " satisfy themselyeg "—Scheduled  1p]0
Vision Programme priymq facie including indeceny and offensive

Wthoringy decision that Programme por o ensive reasonable
~—Television Acr 1964 {e. 21), g 3 (1) (a), 18, 24

On Monday Tanuary 15 1973, the applicant, » member of

the public, telephoned the Attorney-General’s office 1o ask the

ttorney Genera] to move ex offigio to stop 5 documentary

: about an American artist aad film-writer scheduled

itted 4t 10.30 pm. on the Independent Television
Tu : )
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Act 1964, He based his Tequest op three'ne}vspape_r criticisms

it, and also on the advertissq preamble to the filpy which
warned that * some people * might fing aspects of it “offen.
sive.,” At 2 pm, he was told that the Attorney would not meve
himself but that that decision wag v:m‘thou_t prejudice to con.

sideration of 5 request by the apphcan-g n proper form for -

relator proceedings, The applicant decided,. in view of the

chambers for ap Injunction to restrain the authorlty from
transmitting the Alm that evening, The judge refused the
application, The applicant appealeg te the Court of Appeal,
which heard kim at 330 pm., examined the newspaper
cuttings and the relevant sections of the Act, and adjonrged
uatil 5 pm,, having directed that the authority shoulq it
bossible be represented before a decision wag made,

Counsel for the authority presented evidence that the pre-
gramme had been subjected to carefy] serutiny by the gepjor

newspaper reports, .

The court were unanimously of opinion that there wag
prima facle e
which woulg contravene the requirements of section 3 (1) (g)
of the Aect, and by a mejority, Cajrng LJ dissenting o the
ground that the applicant had ne locus standi i his own
right, granted & 'temporary injunction; and the programme was
not shown that night.

Befare the order of the court had been drawn up, the
authority applied for the appesl to be restored to the list for
further argument, * At the Tesumed hearing, the Attorney-
General, appearing as amicug curiae on the question of the
applicant's logug standi, said that he would gj
to relator proceedings properly instituted, The anthority
presented evidence that jtg members had themselves since the
interim  injunction viewed thg programme, as hag also the
General Advisory Counell, and that with one dissentient hag
decided that the programme was suital]e to be shown at the
suggested time and that the authority was satisfied that it
complied with the requirements of seetion 3 (1) (@) in respect
of good taste, decency and offence to publig feeling: —

Held, (1) ‘that where there wag g breach or threat of
breach” of the Iaw affecting the public generally, a private
citizen with ne interest graater than that of other could

! Television Act 1964, g, 3; « (1) It shall be the duty of the authority te
satisfy themselves that, so far ag possible, the Pregrammes broadcast by the authority
comply with the following recf]fuirements, that'is to say—{q} that nothiing is Included
in tﬁe programmes which offends against good tasiec or decency or is likely to
enciourage or Incite to erime or 1o lead to disorder of to be offensive to public
feeling; ", . | ) :

S. 24: “The funetions of the authority shajj include the making of arrange-
ments for bringing the pProgrammes (includin gdvernsements) broadcast by the
authority and the ather "activitios of the anut ority under constant and effective
review, and in Particular for ascertaining the srate of publio opinion concerning
the programmes (including advertisements) broadcast by the autherity agd for
encouraging the making of usefu] comments and suggestions by—memlgqrs of the

i 5 the arrangements shall inelude provision for fulj consideration by the
authority of the facts, comments and suggestions sp obtained.”

vidence that the Programme included matter

&ive his consent

F

T

1Qm, Alt-Gen, v, LB.A, CA) -
only apply for ap injunction jf ke had first obtained the fiat b
of the Atporney-General, who 1in constitutional Jaw had an -
absolute discretion 1o decide whether O not to instjtute pro-
ceedings, As op the evidence the applicant had kag both time
and opportunity tp apply for relator Proceedings in the name
of the Attorney- eneral and hag olected not to do s0 he
ad no locys standj,
Sed per Lord Denning M.R. (Lawton L., concurring),
In the lagt resort, if the Attorney-GeneraI refused leave in a
proper case op unreasonably delayed giving leave, or if his
Mmachinery worked too slowly, 5 member of the public having
&n Interest coyld himself apply to the court, at least for g
declaration, angd in g broper case for ap injunction, jolning the
GA;;ggney-GeneraI, if need be, as defendant (post, pp, 649F-q,

+

London Couny Council v, Artorne -General [1902 AL,
163, H.L/(R) appligd. ’ [ . !

, .(2) That the Injunetion shouid be discharged, for the Tele-
vision Aet 19¢4 Paced on the authority the whole duty under
Section 3 (1) to satisfy themselveg about the content of pro-
grammes, and the. e i
transm'i-t the particular Programme if it were shown that they

‘ that their decision was
un_reasona}:le. Though on the original applcation there was a
Prima facle case thay the authority had net done sufficlent tg
“ satisfy themseives," the evidenge available on the further

aring was suiicient: ¢o require the court 1o bold that the

though the Parts may bhe considered in hejy context :(post:
bp. 6508-5, 652D-g, 655Fg, 658G-m),

No cases are-referred to in he judgments’ or wape cited In argnment in
the preliminary Proceedings, '

The following cases are referred to in the judgments on February 5.

Attorney-Genergl V. Great Eastern Rallway ¢, (1879) 11 Ch.D, 449, C.A,

Arto-mey-Generai ex rel, Rhond¢a Urban Distries Council v. Pontypridd
Waterworks g, {19087 1 Ci, 388, ‘

AtromeyGenem! V. Westminster City Council [1924] 2 ¢y, 416, C.A,

Boyce v, Paddinpton Borough Council [ 19037 1 Ch, 109,

Caldwell v, Pagham Harboys Reelomation ¢, (1878) 2 Ch.D, 221,

Deare v, Afrorney-Gerzfzml 1835y 1 v, & C.Ex. 197,

Dyson v, Artomey-Geneml (19117 1 K.B. 410, CA,;

(15121 1 cn,
158, C.A

90; 11 9541 3 Al B.R. 698, C.A
8. V. Commissioner of Police o the Metropolis, gy parte Blackbyrn
19687 2 QB 113 [1968] 2 W.LR, 803 [19687]
763, C.A,
Secretary of St for Employmens ., ASLEF (No, 2) [1972] 2 Q.B,

o555 11972 2 'W.LR, 137, 9721 1CR. 19 [1972] 5 aft ER.
949, NIR.C. and C.A. o7 !
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s
T v V. British Broadcasting Corporation {15677 1 W.L.R. 1104,
19671 2 Al ER. 1225, C.A, :

The following additional cases were cited in argument on the further
hearing: o ‘

Awtorney-General v. Bastow [1957] 1 QB. 514; [1957] 2 WL.R. 340
[1957] 1 ALER. 457, :

N. {Infants), In re [1967] Ch, 512; [1967] 2 " W.L.R, 691; [1967] 1 All
E.R. 161, : ‘ ‘

Reg. v. Customs and Excise Commissioners, Ex parte Cook [1970]
I W.L.R. 450; [1970] 1 Al E.R. 1068, D .C.

INTERLOCUTORY APPEAL from Forbes J, | ‘

On Tuesday, January 16, 1973, the Court of Appeal interrupted the
hearing of an appeal to receive an application, said to be urgent, by the
applicant, Alan Ross McWhirter, g member of the public, made ex parte.
He told the court that he had just been before Forbes.J. in .chambers
asking ex parte for an injunction to restrain the Independent Broadegsting
Authority, their servants or agents or programming companies under their
control or otherwise or howsocver, from broadcasting on the Independent
Television Network the programme advertised for 10.30 pim. that night,
devised by Associated Television, which concerned the mentality .of an
American film producer named Andy Warhol and which was to be
preceded by & preamble ordered by the authority that “ some people may
find Warhol’s work and Iife style unsympathetic or offensive,” on the
grounds that that was a transmission in breach of section 1 (#) {&) and
(¢) and section 3 (1) (4) of the Television Act 1964; that the judge had
refused the injunction, apparently on the ground that ke did not consider
the applicant had any locus standi where he could show no special interest
over and above the other members of the public; that the applicant had
that morning served on the authority a writ in terms of the present motion,
but that the authority had not appeared and was not represented before
the judge. There had been no opportunity to inform the authority of his
intention t¢ come to the Court of Appeal.

He made his application supported by an affidavit referring in detail
to three newspaper teports by television critics of their preview of the
programme which are referred to in the judgments of the Court of Appeal
on January 16 (post, pp, 633r—634D),

The applicant told the court that he had asked to have but had been
refused a view of the Drogramme himself; that he had on Monday,
January 15 asked the Attorney-General's office whether the Attorney-
General would move the court ex officio to stop the showing of the film on
the ground that it would be in breach of tha authotity’s statutory duty
under the Act; that he had been told on that afternoon that the Attorney-
General had decided not to take action ex officic; and that as the Act
provided no sanction of any kind for breach of a statutory duty by the
authority he had decided to come to the court in his own name because
he considered that under the commen law a private citizen was under a
duty to see that Acts of Parliament were enforced. He submitted that as
time was so short it was not possible to proceed by obtaining the Attorney-
General's consent to relator proceedings, and as he was affected by having

1QB. , Att-Gen. v. LB.A. (C.A)
such programmes introduced into his own home, he was entitled E{J(atp-{
xd

* to the court, The court adjourned the application until § p.m, and

that the authority should be notified that the court would like them 1o be
present or represented,

_At 5 pm. when the court sat again, Mr, Kemp for the authority,
briefed at 45 minutes® notice, was present. The applicant repeated his
submissions, adding that when he had been told on January 15 that the
A:ttomey-General would not act ex officio he had also been told that that
did not rule out the possibility that the Attomey might give his consent to the
glpp}lcant’s proceeding ex post facto in relator proceedings properly
Instituted if the broadcast did go out that evening; and also that since his
©X parte application he had been informed that one of the Independent
network companies, Anglia Television Ltd., had decided to substitute
another programme for the 10.30 p.m. slot,

M‘r. Kemp, for the authority, submiited that the application was mis.
conceived because (2) there was no breach of statutory duty by the
authority; (b) the applicant had no locus standi whatever; and (¢) if there
Was another perfectly appropriate remedy an injunction in the circumstances
of the present case should not jn any event be granted and that in fact the

a;lti:ggity had complied fully with their statutory duty under the Act
o .

The applicant in person,
David Kemp for the authority,

Lorp DENNING MR, This Is an urgent case which we have heard at
short notice at this late hour, There is advertised to be shown on several
ind'cpendent television channels this evening at 10.30 pm, a programme
entitled “Warhol: Artist and Film-maker.” Mr. McWhirter, 2 member
of the plblic, has issued a writ today in which he seeks an injunction

privately to a number of journalists, I expect that there was an embargo
forbidd'ing comment until Sunday. In the Sunday newspapers the
Journalists made very severe criticisms of the proposed programme, On
the front page of the “ News of the World ** it wag said;

“This TV shocker is the WOrst ever. A programme which goes
further tha_n anything I have ever seen on TV is to be screened on
Tuesday night. " Millions of viewers will find its frankness offensive,”

In the ** Sunday Mirror * it was said:

“Andy Warhol film shocker for ITV. Television viewers are
about to see what many will consider to be the most permissive
shocker to be shown on British screens . . . , I have been shown a
p-r@viqw of this remar'kable documentary. It includes: A FAT GIRL,

painting a canvas with them, She also throws paint down a lavatory
pan to form wejrd patterns, This one she calis Flush Art,”
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And thgr ~pother paragraph -almost equally indecent. It goes on:

“ As__<ussion between a young girl and a man dressed as a Hell’s
Angel on how they can have sex. Shé says she will only do it at
60 m.p.h. on his motor cycle.” ‘

A little later on:

* Conversations are laced with four-letter words, . . . I's all there
all right. Bspeclally transvestites, lesbianism: and the whole frgaky
scene which surrounds Warhol,” '

In the * Daily Express** on Monday it was said:
* Shocking world of TV by James Thomas.”

1t finishes:
“The public stili has to see the Andy Warhpl prograrnme. 1t may
then turn itself into an indignant jury. Or viewers may merely find
these infant antics funny, Is it art for Andy’s sake—or for the sake
of the LB.A’s ratings? We shall judge tomorxow. It'could bﬂ that
ITV, by throwing slush at the public, has made its biggest mistake
in a decade.”

Mr. McWhirter says that those comments are typical and that there
are others to the same effect. He has not himself seen the programnie.
He asked to see it but he was not allowed to do so. So he reiies on
those comments in the press as the best evidence he can obtain about
the contents of the programme. On the basis of them, he says that the
Independent Broadcasting Authority are abcpt_ to break the duty laid upon
them by statute. Section 3 (1) of the Television Act 1964 says:

“It shall be the duty of the authority to satisfy themselvles that, so
far as possible, the programmes broadcast by the authority comply
with the following requirements, that is o say—(a} that nothing is

included in the programmes which offends against good taste or.

decency or is likely to encourage or incite to crime or to lsad to
disorder or to be offensive to public feeling,”

Mr. McWhirter says that there is evidence here from these newspaper
reporters that this programme contains matter whicl; oﬂequ against good
taste and decency and is likely to be offensive to public feeling. He stresses
the word “likely.” I must say that the evidence of those who have seen
the film, that is, the evidence of the newspaper reporters, doe_s warrant the
inference—it leads almost inevitably to the inference~—that this programmes
includes some matter which will offend against good taste and decexllcy and
is likely to be offensive to the public feeling‘: whereas the Act requires the
authority to satisfy themselves that nothing in it showld do so. ‘

In answer Mr. Kemp says the authority are the supreme arbiters upon
this matter. He relies on the words: “ It shall be thg d}Jty of the author{ty
to satisfy themselves so far as possible,” He says it is for the authority
and not for the courts to sit in judgment over the programmes,
To this 1 would answer that if the authority- do not ‘carry out
their duty, the courts can inquire into it. The Act does nof pro-
vide any specific way for enforcing the duty. It defines no offence. It

LSV N . AALETELL Y. paara LAY VY ) Lakiu ASCAALALLE 1T Ay

provides no puniskment. Tt gives no remedy for a breach. Whet a staty-

* tory duty is imposed, but no means. of enforcing it, the courts are the (' '

body which can see that the duty is fulfilled: and when called upon,
must do so, Mr, Kemp referred to the wide powers of the Postmaster-
General, now the Minister of Posts and Telecommunications, under section:
18 (3} But that does not seem to me to meet the present problem, That
section enables him to give general directions, but it does not enable him to
intervene at short notice in a matter of this kind, It is, in my judgment, the
province of the courts to gee that the duties laid down by Parliament are
obeyed., -

The next point is, who can bring the matter to the notice of the court?
Can it be done by an ordinary member of the public such as Mr.

McWhirter? This is the most difficult part of the case, It is said in our.
law books :

“An Injunction will only be granted at the suit of 3 party having
sufficient interest in the reljef sought: if the injury complained of
affects the public interest, the Attorney-General must be joined,”

S0 it is sald that Mr. McWhirter cannot come here on his own, In answer
Mr. McWhirter says that he has been to the Attorney-General’s office, and,
although ke hag not been given leave to bring a relator action—that is, an
action on the relation of the Attorney-General—nevertheless it is not out
of the question that he might obtain leave. But the machinery of obtain.
ing leave takes some littie time to get to work, If he waited till he obtained

done. T think there ig sufficient in his answer for us to anticipate that he
may get leave and to act in advance of it. The obtaining of leave is just a
matter of procedure. In these days we have to mould procedural require.
ments so as to see that the duty which the statute ordaing is fulfilled, At
any rate, for the time being, even at the suit of M, McWhirter, we have
jurisdiction to grant.an injunction if such be the only way of seeing that the
statutory duty is fulfilled,

In this particular case it seems to me that we can-and should grant an.
injunction to stop the performance of this film this evening. 1 would
emphasise in particular that the statutory requirement is that it is the duty
of the authority to satisfy themwselves, T should have thought that on
Sunday or Monday—when there had been all these press criticisms saying

intervened and said; “We mugt se¢ this: we must see this for ourselves
before it goes out—we must ses whether it is as offensive as the newspaper
reports say.” But we are told they did not do so. They considered the
matler, but they did not see the fitm,

We are told that the authority had before them a report from the staff,
It said thet the- programme was prefaced with a statement that © some
people may find Warhol's views unusual and possibly offensive ; and that
in the light of the modifications that had been made, the staff felt able to
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recorr? W that the programme be transmitted, Qp the taith of that report
the aBLJrity sebm to have authorised the transmission, But that Teport
.Was made before the DeWspaper reporterg saw the film, Afey the nowspaper

ready to be inserted. We are also told that ope channe, Anglia, hag already
decided nat ¢o show this Programme byt i Pl something elge inn It
it

time, Meanwhile the matter can be further considerad, If need be, the
Attomey-G_eneraI can be brought i, by relator Proceedings, if ha agrees,
Then the matter an pe fully debated on the varioys issues that arise, I
would be glad for that to be done, Byt, to keep the matter apén for the

tinie being, 1 would grant the injunction a3 agkeq. -

LAwToN L), 1 agres with Lopd Denning MR, that an injunction skould
be granted in this case, and T agree with the Teasons which he has given,

, sy
1.QB, : AtteGen, v, 1.4, (C.A) Lawton L.y,

aceepted by the courg that where 5 statutory body hag the duty f{‘/ﬂ it
tying itself, that body must gof ina reasonable matinay, There is ., Jtce

Injunction granted, .
Underta.’cz‘ng by applicans g to
damages,

Solicitors : Allen & Overy,

Morion,

On January 19, 1973, before the order of the goypt consequent op
the above judginent hag beep drawy up, the au-thority_moved the court
for an order that the applicant’s appeal against the order of Forbes g
tefusing him an interim injunction be restored to the Court of Appeal's
list for furthey hearing and thg, 1o order be perfected unei) after such

2aring, The applicant hag filed & notice of appeal on the ground that
the judge hag misdirected himself in bolding that the applicant had no
locus stand; tq bring the Proceedings,

Was granted tg amend the applicant’s writ by Joiting the Attomey-GeneraI
as plaintiff in the relator proceedings, ¢ iNg agreed that oncé thoge
Proceedings wers Instituted they were in the sole contro] of the relator
and at jhig expense, the Attomcy-Gmeral and junior counsel withdrew,
and the appeal continued op he Substantive issue,
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licence j»~ g not entitled to expect the programmes to conform with the
. statutor,  Jy when he turns them cn?]

No; a member of the public has a right not to be assatilted by dust or
fumes but there is as yet no right known to the law not to have one’s feel.
ings offended by programmes broadcast by the authority, [Refarence was
tade to Reg. v. Customs and Excise Commissioners, Ex parte Cook [1970]
I W.L.R. 450, 456, per Lord Parker C.J.]

it is conceded that there may be a case for giving the court some powes
in an extreme and urgent case to hear an individual, but it is Parliament
which must confer that power on the cqurt. The Attomey-Gensral’s part,
whether ex officio or by relator proceedings, is not a mere matter of
procedure,

On January 16 the Gourt was exercised by the apparent urgency of
the matter, Now that the situation has been more fully explored the
court should say that the provisional decision of the majority was wrong,

In afy event, before a member of the public could move the court there
would have tc be cogent evidence from which it could be inferred that )
the authority, to whom Parliament has committed statutory duties, had so

that the Attorney-General, who can move swiftly by no more than a tele.
phone call was so completely out of touch with public opinion that he hid
completely failed to do what he ought. The long™ line of binding
authority should not be overthrown on two such ualikely hypotheses.
3o far as the authority is concerned there ig the sanction of the Postmaster.
‘General, now the Minister, who can move under section- 18 on sufficiently
cogent eviderice: and if the Attorney-General fails in his duty he is
answerable to Parliament,

1.G. Le Quesne Q.C. and Stuart MceKinnon for the applicant on the
issue of locis standi, Though it is agreed that there is no case precisely

under section 3. If that part of the duty is {o be enforced there must be
Occasions when it has to be done quickly, for the conient of a parti-
culal programme is unlikely to become known in advance save at very
short notice, Though the Attorney-General could move ex officio withofit
delay, the chanices of getting the Minister to give a direction under section
18 at speed are doubtfyl: and for the alternative of relator proceddings
in dn emergency, the requirements are not merely those stated by the
Attdmoy-Genetal but in addition the relator’s solicitors have to provide
d certificate that the relator is a proper person 0 be relator and
* competent to accept the costs of the proposed action: gee the
notes to R.SC, Ord. 15 1. 11, That may put relator proceedings

beyond the power of certain individuals, so that if the court ‘can only

dct after the institution of relator proceedings, there will be cases where
the court cannot act in time and this public corporation will be virtually

1 Q3. AtbGen, v, LB.&, (C.A) , o
uncontrollable—for nothing effective can be done after a Progra=any
has gone out and the damage has been dope, P
[CAlRNs LJ, ¥ the court in a situation of vrgency stopped a Pro-
Eramme on meagre evidence and later was satisfied that it was all right
and the people who had prepared it were put to enormous expense over
its temporary canceilation, what would happen i the applicant for an
Intezim injunction ¢ould not meet the costs?} '
“That is a tisk which always exists when tnterim injunetions are granted

summons, though terms may be imposed providing for the issue of the
Wrlt o1 summons dnd ““ such other terms, . . . as the court thinks fit ”: ses

of the proceedings and the Costs and it is to the relator that the relief
18 granted, So here, if the applicant undertakes to institute a relator
action he will be entitled to interlocutory relief, if he comes to the court
and explains that his reason for coming is that he has not had time to
comply with all the requirements for relator proceedings. Such a case
will come within R.S.C., Ord. 29, . 1 (3) Though it is concedad that
that rule requires the application to be made by “the plainti* and
technically the Attorney-General is “ the plaintiff * in relator broceedings,
the relator is in reality * the plaintiff,”

The authorities cited da not assist and are not challenged; but in

for the court in a case of urgency to grant interim relief conditional on the
grant ex post facto of tha Attorney-General’s consent? Thorne V. British
Broadcasting Corporation [1567] 1 W.LR. 1104, is distingnishable, for
there was no element of urgency: and the matter wag brought before the
court not by Dr. Thorne, the member of the public, but by the B.B.C,
applying to strike out his action, ‘

There is nothing revolutionary in the submission that, without casting
any doubt on ihe constitutiona] role of the Attorney-General, the court

statutory d}zty. * The present case should not be decided on nice caleulations
of what might just have been possible in the time available, The test ig
whether it was reasonable for the applicant to have cofie to the court
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that ¢ % to relator proceedings had beep given. Though the stage
" has now _den reached, with a certajn lack of formality, where i might
be possible for the court 10 grant the applicant interim reljef because the
Attorney-Genera) has given his consent ang the applicant could give an
‘undertaking to institute & relator action, that Was not the position on
January 16, so thay in no circumstances could R.S.C., Ord, V1@
avail this applicant, Though the Attorney-Genera] may not play an active

nevertheless in hig POWer to decide tomorrow gg of right that he hag had
second thonghts and that the relator action must be dismissed and the
relator must Pay the costs; so that the attempt o equate the applicant’s
position with that of the brivate litigant in 7y re N, (infanzs) (19671 Ch, 512,
is unsustainable, [Reference wag wade to Zamir, The Declargtory
Judgment (1962), p, 275 and Halsbury's Faws of England 3rd ed, vol. 9
(1954, p. 69.] '

On the main issue whether the injunction should have been granted
on the evidence before the court on Tanuary 16 and whether it should be
continued on the evidence now before the court: (1) The Independent
Broadcasting Authority hag been set up by Parliament under the Television
Act 1964 with specific duties, in particular the duty under section 3to
“ satisfy themselves * that so far ag possible the programmes comply with
the section’s requirements, Parliament hag itself made the authority
guasi-censors,

in touch with public opinion as provided by section 24 which includes
among the * functiong of the authority * the making of arrangements
* for ascertaining the state of public opinion concerning the programmes

telephone calls angd stmilar communications from the public,

4) The duty on the authority does not Tequire them to gee or hear
personally every brogramme broadcast, though there may be some instances
where they should clearly do so. In such a case it ig important to begr
in mind thgt they would have the knowledge acquired from the exercise
of their functions under section 24 ang the views of their senior staff who
would also be familiar with such sourges,
of the senior staff; and in particular of the deputy director-genera] {pro-

before Parliameng on September 27, 1972, shows that they are qualified,
experienced, and in day to day touch with Drogramime production and

i
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circumstanceg would be indecent, offensive and go on, but that «gp far g
Dossible  the Programmes do not include anything which offends /\st

uliconnected context,
using g four-lettey word three times, apparently as. part of their normal
conversation, may he grossly offensive; byt it may be wholly inoffensive
if the same word were uged three times in g brogramme aboyt Army
training,  Other ¢xamples are easy to put; but it i idle to suppose that
there is an absolute standard of what is decent or indecent,

It is not argued that the question Wwhether the authority have satisfiaq
themselves is never justiciable,
Whether they have even purported o satisfy themselves; byt only in the
rarest and clearegt case should the court interfere and in N0 case should

Court might be able to intetfere if no 12 reasonable men ¢oulg have con.
cluded that 5 particular Programme complied wity the requirements of
section 3.

Applying thoge Propositions to the position on January 16, the app-
licant's evidence that three of (he more  sensationa] newspapers had
reported that a scheduled Drogramme coritained certain ingidents and
that the preamble to the film concedegd that some people might find My,
Warhol’s life style offensive, supplemented by information that the autharity
had not themselves seeq the film but hag relied on their stafF and that
one company, Anglia, had decided not to screen the film, wag 1ot enough
to justify the court’s intervention,

On the fuller evidence now before the court the position is that both
the authority and thejr advisory council, the composition of which
would not warrant the description of ayant garde, have seen the film and,
With one £xception, have concluded that it should be shown and that it
complies with section 3 (1) {a).

The court hag frequently saig that it is not 4 court of morals. Nor is
it a court of good taste op decency or of what is offensive to public feeling,
Its function ig to administer the law; and a4 Parliament hag made the
authority the arbiter on the matters in section 3 (1) (@) the court will not
intervene unless the subject matter Was so grossly offengive that it could he
said that the authority and the advisory coungi] were wholly unreasonable
in approving it. This programme doeg not.come near such a description,

If the court thinks jt does, it is asked to State what public opinion requireg
to have excised from it,
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T¢77 " Le Quesne Q.C. and Stuars McKinnon for the applicant on the
basis. ./ relator action in being, Section 3 (1) (@) in terms requires the
authority 1o satisfy themselves that “hrothing is included ” ete, It is
conceded that an incident may be so frivial that it can be ignored for the
burposes of paragraph (a) and that what is indecent in one context may
oot be so in ancther; but that truism is of limited application in television
which is available to almost the whole community. Section 3 0y (@
treats that which offends against good taste and decency as z separate
category from that which {s likely to be offensive to public feeling, Where
such words are included jn a statute as the test, the court may have to
decide what meanings those now bear and whether there is something in
4 programme which offends against those meanings. It is not open to the
authority to say that  This sort of thing is tolerated by some people and
therefore it complies with paragraplt (2) *; nor is it enough to say “ Look
at the programme as a whole,” for that is not what the Act stipulates,
One has to find some consensus which is public feeling,

On Janvary 16 the court had before it the incidents described it the
Hewspaper reports; the intervention report showing that the programme
had been subject to revision and deletions and had beey prefaced with a
warning; and the information that the authority had not seen it, and that
one company had decided not to show it, That wag ample material to
entitle the court to act as it did and to justify the prima facie view that
the authority had not taken preper or sufficient steps to satisfy themselves
that the programme comnplied with section 3 (1 (a).

The court now has fuller evidence and knows that Anglia decided not to
show it because it wag considerad contrary to sectiont 3 (1) {@); and even
now the authority has not said expressly: “ We have satisfleg ourselves
that this programme contains nothing which offends etc,” They merely
say they are satisfied that it complies with their interpretation of section
3 {1y (@ The preliminary warning, or the description of g programme

or %0 per cent. of progtamme.
On the duty to satisfy themsslves,” see Secretary of State for Employ-
ment V. ASLEF (No. 2y 1 972] 2 Q.B. 455, where the words of the Industrial

Relations Act of 1971 were © Whete it appears to the Sectetary of State.” -

The court there said that even those wide words did not put the Minister’s
decision beyond challenge and that the court might interfere where the
Minister had misdirected himself; see. per Lotrd Denning M.R. at p. 493
and Buckley and Roskill 1.JJ <atpp. 499 and 510, The court, having seen
this programme, may think it surprising that anyone could say it containg
“nothing which offends etc.” The only explanation must be that the
authority tested it (a) by looking at the effect as a whole instead of looking
o see whether it contmined anything offensive; and (b) by attaching
undue importance to public feeling and not appreciating that offences

may vary, it should not be impossible to apply,
Parker 0.C. in teply, The ASIEF case [1972] 2 Q.B. 455, is prayed

1 Q.B. Alt-Gen. v, LB.A, (CA)

in aid for the authority: see per Buckley L.J. at p. 499 on the kelihoos
that there would be many channels of information and advice ay’ \fi.
to the Minister in forming his view, so that it would be difficult to ., bcE
it by evidence. In the present case there is not merely a likelihood of

selected body charged with keeping themselves informed, rot the standards
of the court, If the authority go wrong the matter will be ventilated in
Parliament, Though_ context does not excuse everything the particular
incidents highlighted here should be Iooked at in context, There is no
case for interlocutory relief,

[Carns LT, If the court concludes that the injunction should continue
will the authority ask for an undertaking as to damages, and against
whom?]

If that arises the undertaking as to damages should be given by the
relator, If the Attorney-General were asked to give such an undertaking
he might say: “T am dominus litis and 1 do not wish to continue with
the relator proceedings.”

Cur. adv, vult.

February 5,'1973'. The foliowing judgments were read,

Lorp DenniNg MR. When Mr, McWhirter came on Tuesday,
Tanvary 16, 1973, he represented to us that it was a matter of great’
urgency, The Independent Broadeasting Authority were proposing, ‘he
said, that very evening, to broadcast a television film whick did not comply
with the statutory requirements laid down by Parliament, He produced
evidence, in the shape of newspaper reports, which showed that jt con-
tained matter which offended against decency and wag Tikely to be
offensive to public feeling. He said that he had put that evidence before
the Attomney-General's office, but the Attorney-General had deciined to
take action ex officio. So he had himself come to the courts to seek
an injunction, He claimed that he had a sufficient interest, He was
himself the owner of a television set; he had paid his licence fee, When
he switched it on, he was entitled to expect that the programme woyld
comply with the statutory requirements. There were thousands Iike him
sitting at home watching, All were entitled to have their privacy
respected,

On that occasion this court, acting by s majority, granted the injunc.
tion, It was essentially a “holding operation” $o as to enable the
important issues to be discussed when there was more time to do if,
By granting an injunction—for & very short time--no irreparabie damage
would be done. The television companies are able to change pregrammes
at-short aotice. They have substitute films standing by ready for use,
We thought that if it wag found, after inquiry, that the programme did
comply with the statutory requirements, it could be shown a little later.
But if it was broadcast at once, without complying with the statutory
requirements, much damage might be done, much offence might ke caused
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to many, 30, on balance, as an urgent and temporaty measure, we
gran” “he injunction. I do not suppose that this has done the pro-
gramm..., -any disservice. On the contrary, it has given it publicity, so
that if it is shown many more will watch it than would have doge %
previously, Moreover, it has enabled us to debate two points of much
importance, :

The first is whether Mr, McWhirter had any locus standi to come to
the court at all, The second is whether the injunction should be continued,

Locus standi

This is a point of constitutional significance, We live in an age when
Parliament has placed statutory duties on government departments and
public authorities—for the benefit of the public—but has provided no
remedy for the breach of them. If a government depariment or a public
authority transgresses the law laid down by Parliament, or threatens fo
transgress it, can a member of the public come to the court and draw
the matter to its attention? - He may himself be injuriously affected by
the breach. So may thousands of others like him. 1Is each and avery
onc of them debarred from access to the courts? The law. is clear that
no one of them can bring an action for damages, unless he has suffered
special damage over and above everyone else, That was settled in 1535 in &
case in the Year Books: (1535) Y.B. Mich. 27 Hen, 8, F. 27, pl. 10 translated.
by Mr. C. H. 8, Fifoot in History and Sources of the Criminal Law (1949),
p. 98. That rule was laid down in order to avoid multiplicity of actions.
The argument was put in this way; *If one of those injured were allowed
to sue, a thousand might do so™: and that was considered intolerable.
Sir William Blackstone in his Comnunentaries {17th, ed,, Book IV, p. 168),

said:

13

.+ . it would be unreasonable to multiply suits, by giving every
man & separate right of action, for what damnifies him in common
only with the rest of his fellow-subjects,”

But does this rule—which prevents anyone suing for damages—also
prevent any member of the public from seeking a declaration or an
injunction? Those are discretionary remedies to which no one has a
right, but which the court can grant if it thinks fit. The usual course,
no doubt, js for the member of the public who is aggrieved to go to the
Attorney-General and ask him to intervene—either ex officio or by
granting leave to use his name in a relator action, Ia all proper cases
the Attorney-General will, no doubt, give his leave, But it is a matter
for his discretion, Suppose that, in a very rate case, he exercises his
discretion wrongly and declines to intervene for no good reason or on
entirely wrong grounds: or suppose ke is away and cannot be reached
in time, or supposing that the machinery works too slowly, I do not
suggest that it was so in this case. I only put the point so as to test
the position. But before doing so, it is necessary to consider the role
of the Attorney-General in these matters.

The role of the Attorney-Genergl
1t is settled in our constitutional law that in matters which concern
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the public at large the Attorney-General is the guardian of the public
interest. Although he is a ‘member of the government of the day. it {
hig duty to represent the public interest with complete objectivi  ha
detachment. He must act independently of any external pressure rrom
whatever quarter it may come. As the guardian of the public interest,
the Attorney-General has a special duty in regard to the enforcement of
the Iaw,

His duty has been thus stated by members of this court who, cack in
his turn, had held the office of Attorney-General. In 1879 Baggallay L.J.
said:

“It is the interest of the public that the law should in all respects
be respected and observed, and if the law is transgressed or threatenad
to be transgressed . . . it is the duty of the Attorney-General to take
the necessary steps to enforce it, nor does it make any difference
whether he sues ex officio, or at the instance of relators™: ses
Attorney-General v, Great Eastern Railway Co. (1879} 11 Ch.D, 449,
500.

In 1924, Sir Ernest Pollock MR, repeated those very words with approval:
see Attorney-General v. Westminster City Council 19247 2 Ch. 416, 420,
To these I would add the words of Lord Abinger, who had himself been
Attorney-General:

‘... it bas been the practice, which I hope never will be discontinued,
for the officers of the Crown to throw no difficulty in the way of any
proceeding for the purpose of bringlng matters before a court of
fustice, where any real point of difficulty that requires judicial
decision has occurred ": see Deare v. Attorney-General (1835) 1
Y. & CEx. 197, 208,

Before the Attorney-General gives leave, however, there are certain
regulations which ‘any private ~individval is required to observe. These
regulations go back a long time and are set out in Robertson’s Civil
Proceedings by and against the Crown (1908), p.. 835, and repeated in
the Suprenie Court Practice (1973) (notes to Ord, 15, r. 11). The member
of the public must instruct solicitor and counsel, He mrast get them to
prepare a writ and statement of claim. The counsel must certify that
** this writ and statement of claim are proper for the allowancs of Her
Majesty’s Attorney-General,” The solicitor must certify that the relator
is a proper person to be relator, and that he is competent to answer the
costs of the proposed action,

It sounds to me that that would all take some time, as well as money,
but the Attorney-General assured us that it could be, and had been,
carried thtough, sometimes within minutes, and certainly within hours.

At any rate, when all that is done and the Attorney-General gives
his consent, he virtually drops out of the proceedings. As Sir Jocelyn
Simon, when he was a law officer, told the House of Commons, December
1, 1960: ** Although the Attorney-General is the nominal plaintiff in the
action, in reality the action is brought by the complainant.” Once the
consent of the Attorney-General is obtained, the acteal conduct of the
proceedings is entirely in the hands of the relator who is responsible
for the costs of the action.
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J L this, however, one thing is clear. In exercising his functions,
thets, orney-General is not subject to the control of the courts. It was
so laid down by Lord Halsbury L.C. in London County Council v.
Atiorney-General [1902] A.C. 165, 169, when he said:

... but the initiation of the litigation, and the determination of the
question whether it is a proper case for the Attorney-General to
proceed in, is a matter entirely beyond the jurisdiction of this or
any other court. It is a question which the law of this country
has made fo reside exclusively in the Attorney-General.”

The role of the private individual

Such js the relator procedure by which any member of the public
catl, in a proper case, take steps to secure thar the law is observed. It
is a procedyre which should be taken in every case where it is reasonably
available, But the question that arises for consideration here is: Suppose
a case should arise in which the relator procedure is not reasonably
available. Suppose the machinery works too slowly, In the present
case Mr, McWhirter told us that the Attomey-Gieneral refused to take
action ex officio, and that he, Mr. McWhirter, considered the matter
was 50 urgent that he came direct to this court, Was he entitled tocome
here? Test it by an extreme case, Suppose the Attorney-General refuses
to give leave for no good reason or on entirely wrong grounds, mistaking,
maybe, the interpretation of a statute. Would a private individual be
entitled to come to the court? Such a situation was not in Lord Hals-
bury L.C."s mind in 1902. But it happened in 1910, There was a great
case then in which this court, to quote the Iearned author, “ struck a
blow which is still reverberating S0 years later ! see Edwards on The
Law Officers of the Crown (1964), p. 295.

In such a situation T am of opinion—and T state it as a matter of
principle—that the citizen who s aggrieved has a locus standi to come
to the courts. He can at least seek a declaration. That is the view
expressed in a resousceful book to which Mr. Roger Parker referred
us, Zamir, The Declaratory Judgment {(1962), p. 275. Tt is based
on the celebrated case of Dyson v. Attorney-General [1911] 1 K.B.

410; [1912] ' Ch, 158 to which 1 have just referred, Inm 1910 the

Commissioners of Intand Revenue sent out a questionnaire which they
required eight millions of people to answer, It was Hlegal. Tt was
contrary to an Act of Parliament. A private individual, Mr. Dyson,
objected to it. He came to the courts and sought a declaration. At that
time he cculd not sue the Commissioners of Tnland Revenue rhemselves.
So he sued the Attomey-General as representing them. The Attorney-
General regarded his action as frivolous and vexations. He sought to
strike it out [1911] 1 K.B. 410. It is plain that he would never have
given leave to Mr. Dyson to bring the action. This court refused to
strike the action out, Tt declared that the questionnaire was illegal and
that Mr. Dyson was under no obligation to comply with it.

Since that case there have been many others, such as Prescott v.
Birmingham Corporgtion [1955] Ch, 210, when a private individual

has successfully sought a declaration against a public authority: and there .

G

o4y
iQD. Att-Gen. v, LB.A, (C.AL) Lerd Denning MR,
is a valuable discussion of the whole question by Professor §. A. ) i
In Judicial Review of Administrative Action, 2nd ed. (1968), pp. 4647y,
In the light of all this I am of opinion that, in the last resort, if the
Attorney-General refuses leave in a proper case, or improperly or unreason-
ably delays in glving leave, or his machinery works too slowly, then 4
member of the public who has a sufficlent interest can himself appiy
to the court itself. He can apply for a declaration and, in a proper case,
for an injuriction, joining the Attorney-General, if need be, as defendant,
In these days when government departments and public authorities have
such great powers and influence, this is a most important safeguard for
the ordinary citizens of this country: so that they can see that those
great powers and influence are exercised in accordance with law. I would
not restrict the circumstances in which an individual may be held to have

_a sufficient interest. Take the recert cases when Mr. Raymond Blackburn

applied to the court on the ground that the Commissioner of Police was
hot doing his duty in regard to gaming or pornography. Mr, Blackburn
had a sufficient interest, even though jt was shared with thousands of
othets. I doubt whether the Attorney-General would have. given him
leave to use his name: see Reg. v. Commissioner of Police of the Metro-
polis, Ex parte Blackburn [1968] 2 Q.B. 118, 137, 139, But we heard Mr.
Blackburn it his own name. His intervention was both timely and wseful.

At was suggested that if Mr. McWhitter could come to the coutt com.
plaining of indecent films, so could others come objecting to boxing films
or anyone else who had his own particular dislikes. But nons of those
eould gat past the sieve afforded by the Attorney-General’s ¢ffice. Nene of
those would be able to produce the slightest evidence that the Independent
Broadcasting Authority had not fulfilled their statutory duty. But as Mr.
McWhirter’s case was presented to us, it was of a highly exceptional
character. There was evidence from which it could be inferréd that the
Independent Broadcasting Authority had not done their duty: that the
Attorney-General had refused to take action himself ex officic: and that
there was no time to do ail the things necessary for a relator action, It was
a case of the fast resort: and T hold that wé were entitled to hear him as we
did. I have said so much because I regard it as a matter of high constitu-
tional principle that if there is good ground for supposing that a govern-
ment department or a public authority is transgressing the law, or is ahout to
transgress it, in a way which offends or Injures thousands of Her Majésty’s
subjects, then in the last resort any one of those offended or injured can
draw it to the attention of the courts of law -and seek t6 have the law
enforced. But this, I would emphasise, is only in the last resort when there .
is no other remedy reasonably available to secure that the law is obeyed.

It was suggested that the person aggrieved should approach the Minister
50 that he should give a notice under section 18 (3) of the Television Act
1964, or should approach his Member of Parliament so thdt he could ask
a question in the House. But those do not seem to me to be remedies that
are reasonably available. They are not so accessible. They are not so
speedy or effective. They dre not so independent as the courts of law.

This present case
On the case, as it appéared to us on January 16, 1973, Mr, McWhirter
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had’l  other remady reasopably available to him. But the Attorney-
Genstan, has thrown more light on the circumstances. It appears that at
about 2 o'clock on the Monday Mr. McWhirter was told that the Attorney-
General would not take actiont ex officio, but that this was without pre-
judice to any application that Mr, McWhirter might wish to make for the
Attorney-General’s consent to relator proceedings. There was time then
for Mr, McWhirter to get the procedure moving, During the rest of that
day and the next morning, he could have instructed solicitors and counsel,
and sought leave: and if it was a proper case he would have got leave. But
Mr. McWhirter deliberately decided not to take that course. He came
straight to this court. That was a mistake. There was another remedy
reasonably available to him, and he did not take it

So he was in the wrong. But it has all been cured now. He took steps
to get the leave of the Attorney-General, as we intimated he should do.
Counse] gave his certificate that it was a proper case for leave. The
Attorney-General has told us that he would give leave, The necessary
amendment can be made at any time, and will date hack retrospectively to
the issue of the writ: see Caldwell v. Pagham Harbour Reclamation Co,
{1876y 2 Ch.D, 221. 8o all is now in order from the beginning, 1 turn,
therefore, to the substantive question. Should the Injunction be continued?

In section 3 of the Television Act 1964, Parliament specified several
requirements with which programmes should comply, The first is:

“. . . that nothing is included in the programmes which offends against

good taste or decency or is Ykely to . .. be offensive to public
feeling,”

I would stress the words “ nothing is included.” Those words .show that
the programme is to be judged, not as a whole, but in its several
parts, piece by piece. JIf a documentary dealt with life i the
underworld on a restrained level, but then included by way of illustration
30 seconds of pornographic photographs, it would be a breach of the statu-
tory requirements. It would not be cured by words being said at the
beginning that “some parts of this programme may be offensive to some
people.” Viewers may switch on in the middle of the programme, and, in

any case, the statute does not permit of a warning being an excuse for

non-compliance.
Such being the statutory requirements, Parliament puts a duty on the

Independent Broadcasting Authority to “ satisfy themselves ” that.they are

complied with “so far as possible.” This does not mean, of course, that
the members of the authority are themselves to see every programme of go
through it. They can and must leave a great deal to the staf. They are
entitled in the ordinary way to accept the advice of their staff on the pro-
grammes in general, and on any programme in particular: see Lewlsham
Metropolitan  Borough and Town Clerk v, Roberts [1949] 2 K.B.
608, 621 and 629. It is only in a most exceptional case that they may be
expected 10 see a programme for themselves in order to be *satisfed.”
But there are such exceptional cases, just as thers are exceptional cases
when a Minister must satisfy himgelf personally, It depends how serious
is the case: see Liversidge v. Anderson [1942] A.C. 206, 223-224,

Was this film a programme which they ought to have seen for them-

G
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selves? Let me state the circumstances, (i) The programine was prepg;m‘i
by one of the programme companies called AT.V. Network Ltd. I#its
original form, the staff of Independent Broadcasting Authority were so
unhappy about it that they thought that the programme should be scen
by the authority itself. (i} AT, V. Network Litd, thereupon deleted some
of the material and introduced the film with a warning that * some people
may find Warhol's views unusual and possibly offensive,” (iii) In the light
of those modifications, the Director-General and staff of the Independent
Broadcasting Authority felt able to recommend that the programme be
transmitted as the usual network documentary on Tuesday, January 16,
1973, at 10.30 p.m. They made an intervention report to that effect. The
Independent Broadcasting Authority accepted that recommendation but did
not see the film themselves, (iv) On January 12 or 13 journalists were
invited to a preview of the film. '(v) On Sunday, Janvary 14, 1973, and
Monday, January 15, some of the journalists in their papers made severe
criticisms of the film, If their accounts were correct, it included incidents
which were indecent and likely to be offensive to public feeling. The * News
of the World,” in particular said that *““millions of viewers will
find ifs frankness offensive”” (vi) On reading those newspaper
reports, the chairman and- directors of one of the channels, Anglia Televi-
sion, determined to have the film screened privately for them to see. They
came to the unanimous conclusion that the programme, if broadcast, was
likely to be offensive to public feeling. They announced that they were
not going to supply it for broadcasting, (vii) The Independent Broad-
casting Authority, however, did not see it. Some of them had an informal
discussion with the senior staff, and, on their assurance, were prepared to
let it be broadcast. :

'The question is: Did the Independent Broadcasting. Authority do what
was sufficient, or ought they not to have seen the film for themselves, as the
chairman of Anglia Television and their directors did? When the matter
was brought Before this court on Tuesday, January 16, it appeared that
there was a prima facie case for saying that they had not done what was
reasonably sufficient to satisfy themselves that *“so far as possible ” there
was nothing indecent or offensive in the programme. It was better to
postpone its showing for a little while, using a substitute film, rather than
let it go out that evening. Meanwhile, the matter could be propesly con-
sidered in all its aspects, both as to the locus standi of Mr. McWhirter and
as to the fulfilment of the statutory requirements.

In the circumstances I think that the Independent Broadcasting
Authority ought to have seen the film for themselves on the Monday or
Tuesday before passing it. Since that time they have done so. So
have the General Advisory Council. The members of the general council
are drawn from a broad cross section of the people, and are as representa-
tive and responsible a body as you could find anywhere. The general
conncil, by a majority of 17 to one, passed this resolution:

* The council felt that the staff were right to advise the authority that
the film which they had scen was suitable to be shown at the suggested
time.”

The members of the Independent Broadeasting Authority are likewise most
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repn. s tative and responsible. Ten out of the 11 saw the film and
“unapienously reaffirmed the decision

“that the programme is suitable for transmission in the 10.30 p;m.
documentary slot, and that it is satisfied that the programme complies
with the requirements of section 3 (1) (@) of the Television Act
1964.”

If those decisions are to be accepted as valid, they are decisive. The
Independent Broadcasting Authority are the people who matter, They
are the censors, The courts have no right whatever—and I may add ao
desire whatever-—to interfere with their decisions so long as they reach
them in accordance with law: see Secretary of State for Employment ¥,
ASLEF (No. 2) [1972] 2 Q.B. 455, Mr, Le Quesne submitted, however,
that the Independent Broadcasting Authority had misdirected themselves.
He said that they had regarded the film as a whole, and not plece by
piece as the statute required, Alternatively, he said that their decision
was one to which they could not reasonably have come.

To test these submissions we ourselves saw the film. I hesitate to
express my own views upon it, but it is part of the evidence before us and
I feel I should do so. 1 can understand that some people would think it
entértaining, but 1 must speak as I find, Viewing it as a whole, the film
struck me as dreary and dull. It shows the sort of people-the perverts
and homosexuals—who surround Mr, Warhol and whom he portrays in
his work. But, taken as a whole, it is hot offensive. Viewing it piece by
piece, there are some Incidents which seemed to me to be inserted in an
attempt to liven up the dullness—an attempt which did not succeed, at
least so fdar as T was concerned. These are the incidenis which struck the
newspaper repoarters and were described by them, and which, no doubi,
struck the thairman of Angha Television and his colleagues. They only
form about one-tenth of the whole. Speaking for myself, T would take the
same view as the newSpaper reporters and the chairman aad directors of
Anglia Television. I should have thought that those individual incidents
could be regarded as indecent and likely to be offensive to many. But
my views do not maiter, unless théy go to show that the Independent
Broadcasting Authority misdirected themselves or came to a conclusion to
which they could not reasonably come. I am certainly not prapared to
say that. Quite the cortrary. On seeing the film, they came to a decision
to which they might reasonably come, and this court has no right whatever
to interfere with it. ‘ i

1 would therefore lift the injunction. The programme can be shown
as soon as can be arranged. No doubt many will wish to sée it to form
their own view. Some will write to the Independent Broadcasting Authority
and tell them. Tt should give the Independent Broadcasting Authority a
good guide to public feeling, and so help them In the diffcult decisions
which they have to make in the future. But they should always remember
that there is a silent majority of good people who say little but view a
lot. Their feelings are to be respected as well as thosa of the vociferous
minority who, in the name of freedom, shout for ugliness in all its forme.

So let the programme be shown. We will not stop it.

. . 033
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Cairns L.J. When Mr. M¢Whirter appeared before this' coust. ¢
Januaty 16 to appedl against the refusal by Forbes J, to grant him/an
interlocutery injunction, I wis of the opinion that he was not entitled to
the relief he sought because his action was an gction aimed at enforcing the
public duty of the defendants and not at protecting any private right of the
plaintiff, . That being so, the proper plaintiff would be the Attorney-General
suing on behalf of the public as a whole and not Mr, McWhirter or any
other privaie individual, . _

I remain of opinion that that is the law. Tlhe cases that bave been cited
—Boyce Vv, Paddington Borough Courcil [1903] 1 Ch. 109, Attorney-
General ex rel. Rhondda Urban Distriet Council v. Pontypridd Water-
works. Co, [1908] 1 Ch. 388 and Thorne v. British Brogidcasting Corpora-
tion [1967]°F W.L.R. 1104, all support it. There is no single authority,
and no sentence in any judgment, that points the other ‘way.

What the majority of the court held on January 16 was that when the
matter was one of wrgehcy, when it appeared to the court that there had
been no reasonable opportunity of obtaining the fiat of the Attorney-
General for a relator action, ai injunction to cover a short period could
be granted cn the application of the individual plaintiff. It did not seem
to ‘ine then and does not seem to me now that this s a sustainable
proposition. As is shown by Thorne’s case, the plaintilf has no cause of
actioh; the defendsanis couid have moved to have the writ set aside on
that ground. Thefe would then have been no proceedings in being within
which interlocutory relief could have been sought. It cannot be supposed
that an action which the plaintiff has no right to bring can enable him to
get an injunction merely because the defendants have not had an

‘opportunity of getting it struck out. Mr, Le Quesne suggested that there

was an analogy with R.8.C,, Ord. 29, r, 1 (3), under which an ijuncticn
can be obtained before action brought by a person who undertakes to
issue & writ. -That rule is clearly not directly applicable here because a
writ had in fact been issued, and if it had not it would be quite improper
for the court to accept an undertaking by a person to issue a writ, naming
himself as plaintiff, claiming relief to which he was not entitled,” The
suggestion made. by.counsel was rather that the undertaking should be an
undertaking to apply for relator. proceedings, - This, however, affords fio
parallel to.Ord, 29, r, I (3), or to the commen law rule to the same éffect
which existed hefore the Judicature Act 1873, The issue of a writ-by a
plaintiff .for relief which he is entitled to claim is a pugely ministerial act;
whether he applies.to the judge for an injunction before or after he ‘had
gone to.the central office to issue his writ:is a. difference of form and not
of substance, It -is very different with the application to the Attorney-
General -for relator proceedings.. - There is no right to obtain his fiat.
It.is a matter for his absolute discretion whether he gives it or not, and in
this function he is controllable only by Parliament and not by the courts:
London County Council v. Attorney-General [1902] A.C. 165, 168-169
per Lord Halsbury L.C,, and at p. 170 per Lord Macnaghten,

.In adhering to the view that the Aftorhey-General must be a party to
the-action; and in holding that no application for an injunction can be made
before he is joined {or at least before he has given his fiat, which then
creates & situation akin to that dealt with in Oxd, 29, r. 1 (3)), I do not
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cou’éf&‘eﬁ;‘that I am upholding a mere archaje piece of red tape, -BEverybedy,
and every statutory or other authority, is liable to be sued by any person

do or refrain from doing, there may well be a difference of opinion between
members of the public about it. The requirement for the consent of the
Attorney-General is a useful safeguard against merely cranky Pprocesdings
and against a multiplicity of proceedings, Whils there may be cases in

Altorney-Genetal's consent, T think his will be rare, and on the whole the
risk of damage to the public interest by allowing a right to apply for relief
to such a person without such consent is Zreater than the risk of damage
to the public interest (which is all we are concerned with) in withholding it.
Take this case. If the plaintiff’s contention were right, he might have
obtained his injunction from a judge in chambers on an ex parte applica-
tion at a moment leaving no time for an appeal. The application might
have been based on apparently convincing but in fact misleading news-
paper reports. The programme might really be an innocent one, and the
cost of caneelling it far more than the plaintiff could afford to pay. And
millions of viewers might be deprived of pleasure-and instruction against
their will, ‘

The weapon of the interlooutory injunction is at all times a powerful
one, the use of which involves rigks,

public interest, I think it ig right that it should not be immed1ately_ available
for that purpose to any member of the public. However that may bie, I
am quite-satisfied that the present law does not allow such an application,
and if a change. of the law is desirable it is for Parliament to say so,

1f ever a case arose in which it appeared that the Attorney-General had
failed to give proper considaration o an application for his fiat, or had
refused it on wholly improper grounds, then consideration would have to
be given to the question of whethar any remedy is available other than
control by ‘Parliament as envisaged by Lord. Halsbury ‘L.C. No such
problem arises in the present case, 3 ' S

Sires I consider that M, McWhirter’s action snd his "application - for
an injunction and- his appeal to’ thig court were all misconceived, I-shou;d
be inclined to-refuse to apswer the hypothetical question of whether in
other circumstances the evidénce before the court on January 16 was such
as to justily the grant of an injunction. - But' the matter has been fully
argued and the parties are anxious to have an answer, I will stmply say
that as the description in the newspaper cuttings was in my view sufficient
evidence, at any rate on an urgent interlocutory application, that indecent
material was to be broadcast, and as there was evidence that the Indepen-
dent Broadcasting Authority. had not seen the' film before giving their
consent to its being shown, T consider that we were then entitled to take the
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view that the authority had not complied with their duty under section 3 (igd-
(@) of the Act-of 1964, -

of the court have had of the fifm, ‘

L-adhere to the opinion which I formed on the basis of the newspaper
descriptions and which T found amply confirmed by seeing the film, that in
my opinion it containg 3 substantial amount of indecent material, It i a
matter of surprise to me that ten members of the authority were unanjm.
ously of the opinion that it does not offend against good taste or decency;
and a matter of Breater surprise.that 17 out of 18 members of the General
Advisory Counci] took the same view of it. But they did,

-The position here is 1ot comparable to that which exists when a court

or that they must themselves be lacking in good taste and decent feeling
would be g bold statement, - The authority are the censors; 1 am not. The
General Advisory Council hag the duty of advising them; I have not,

: The‘ strongest-part of Mr. Le Quesne’s argument was, I thought, the

their staff limited thefr cotisiderdtion to the general effect of the ‘programme
as distinct from ex-émin'ing‘it"s-'.faﬁous parts. T would therefore not grant
an injunction in relator procesdings,

that the court ihight have to solve the grave and important constitutional
problem, if it could: of how a powerful statutory body like the authority
could be made to obey the law if the Attomney-General was not willing
to act ex officio, as the court was told correctly he was not, and the
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can son- includes the reports of members of their staff, and in most
cases such evidence would be the best and only evidence before them,
They should, however, remember that sich reports are only evidence.
I at any time credible evidence to the contrary effect to a staff report
becomes available, then they should look at the programme themselves and
malke up their own minds. In my judgment this is what they should have
done, and.did not do, on January 15, 1973, when the press reports came
to their notice. They-are not bound to.pay overmuch attention to adjec-
tives used in newspapers to attract the attention of readess; but when
newspaper reports contain factual details, as the ones relied on by Mr.
McWhirter did, the. position is different. After the interlocutory injunc-
tion had been granted, both the authority and their General Advisory
Council each looked at the programme separately, and with one dissentient
on the General Advisory Council they all agreed that it complied with
what they understood to be the requirements of the Act. Mr. Le Quesne
on behalf of Mr. McWhirter submitted that there was evidence that they
had misdirected themselves as to, the construction of the Act. I am not
satisfied that they did. It follows that there remalins only one question to
be answered. Was thelr decision to broadecast the, programme, if . the
court discharged the interlocutory’ injunction, one whick no reasonable

authority could have made? In simpler terms, did they make a perverse

decision? - 5 ,

Before this court. could adjudge that the authority had made. a per-
verse decision there would have to be very strong evidence indeed. ‘The
only evidence we have had, besides the newspaper reports, -has been a
showing of the programme itself; and now that it has been put in evidence
it has become the best evidence, and the newspaper reports can be put
aside. : . .

Tn fairness to the autherity, it is right to point out that there is some
basis for their chairman’s complaint made in an affidavit sworn onr January
24, 1973, that by stressing certain incidents an entirely false impression of
the programme had been given, It lasts about 45 minutes:. the incidents,
five jn number, to which reference was made in the newspaper reports,

occupy between 10 and 12.:per cent. of the running time. Three lasted -

about 45 to 60 seconds each: one which showed a woman trying to apply
paint to a piece of paper with one of her breasts. lasted ‘between one and
two minutes; and the remaining ircident, which was concerned with a
conversation having homosexual implications between two men, one naked,
sharing a bed, lasted about two and a haif minutes. In my judgment these
incidents provided strong evidence that the authority -intended to broad-
cast matter which, in the words of the statute, offended * against.good
taste or decency ”’; but I have reminded myself that my judicial task is to
adjudge whether my assessment of the evidence is the only reasonable one,
if it be a reasonable one at-all. - For this-purpose it is necessary to con-
sider the programme as.a whole:

It purports to show what kind of artistic and film work Andy Warhol
does and the kind of people he mixes with, In go far as it shows his

artistic work there can be no-doubt that many would find it attractive,
His film work was illustrated by extracts from films he had made; three

Finally there ~

of ‘the incidents complained of came from these extracts,
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were shots showing his friends and associates. Most of these py .z,
who included the woman using one of her breasts to apply n’&‘n.u to
paper, seemed very welrd indesd, A possible appreciation of the pro-
gramme could be that it was an attempt to glve the television viewing
public an opportunity of seeing something of, and understanding what,
in moidem idiom, has come to be called a “sick society.” TIf this was the
intention the distasteful and indecent inc¢idents becotne refevant,’ It would be
no answer to a charge of disregarding the Television Act 1964 for the
authority to say that their motives in broadcasting indecent maiter were
vs{orthy; but whether an incident is indecent must depend upon all the
circumstances, including the context in which the alleged indecent matter
oceurs.  Save for the incident involving the woman, which had aspects
9f both bathos and pathos, all the others were concerned with indecency
in words, not in acts, and show how depraved some people can become,
I am far from being satisfied that the major part of the British public
is willing to have broadcast to their homes the kinds of conversations
which occur in this programme; the authority seem to think they are,
They may be right. In the realm of good faste and decency, whose
frontiers are ill defined, I find it impossible to say that the authority have
crossed from the permissible into the unlawful. They have got perilously
near to doing so, and in & society with constantly changitg standards of
cutlook and behaviour they would be unwise'to assume that the frontiers
will always be pushed nearer licentiousness, as the history. of morals in this
country shows, The ribaldry and bawdiness which was enjoyed at Drury
Lang Theat.re up to- the end of the reign of Queen.Anne had gone by
David Garrick’s time some 50 vears later: his public- liked plays with a
marked moral flavour C : L

As T cen envisage, albeit with difficulty, a’ reasonable authority
thinking that this programme complied with section 3 (1) of the Television
Act 1964, I cannot say that their decision to broadcast it was perverse,
1 would discharge the injunction. . '

Appeal from decision of Forbes J,
dismissed, . '

Injunction discharged.

 Plaintiff to pay one-half of defendants'

costs,

Dariages  under urndertaking given
remiited to be assessed by a master.

Leave given to amend writ.

Solicitors: Trower, Still & Keeling: Allen & OVer)"); Treasury Solicitor
as amicus curige. : o
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