IN THE GRAND COURT OF THE CAYMAN ISLANDS

'CIVIL DIVISION o :
CAUSE NO. G 478 OF 2012
- BETWEEN: St o o
SR - CAYMAN NATIONAL BANK LTD. =
P SR ' S Plaintiff
o SCOTT BERTRAM HENDERSON . - '
: ' : s Def’cndant
'Appe'é-rances:-_ ' - Mr. Dawvid Colher & Mr. Trav1s thch of Rl’tch & Conolly
. . forthe Plaintiff '
The Defendant in person :
: _Before" o R o _Hon Justlce Rlchard Wllhams S |
-":-Heard' e *-26August 2019

 Draft Judgment provnded 27 Augu_'s.t 2019‘ -

-Perf_ected_ ]udgmen_t: 0 28 August 2019 '
- Circulated: Lo ' :

. _"HEADNOTE] -

.L(md Law = charges - power of sale order for passessmn 5. 75(2) Regtstered Land Law (201 8

o Rewsmn)

JUDGMENT
, ”Appllcatwn _
On 26 August 2019 I heard the Plamtlf{"s Summons ﬂled on 19 July 2019 in

Wthh the followmg rehef IS clalmed
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. 190828 Cayman Na:‘ibnnl Bank v Scott Bevtram Hértder‘ﬁjon - Judgmant

F Property”), a:nd

- :relatmn to the Property

f -The ewdence suppomng the Plamnff’s Summons was taken frnm the_ :
“ Thnd Afndawt of Vadomla McLauglﬂm wh1ch was: swom on 18 Iuly 2019 1

. have also read Vadenna McLaug}ﬂm 8. afﬁdavns sworn on 10 March 2016 and on o

' 25 January 2(}13 the Afﬁdavzt of R1ck Burgns SWOITE on 9 Mm’ch, 2016 and ‘ﬁhe

aff daVLt of the Dcfendant sworn on. 15 Apnl 2016

| At the outset of the heamng the Defendant apphed for an adjeurmnent to or gamse

- lega] represen‘ﬁatmn fmm Chapmans Who had represented hnn at a heanng hefore

L Mancratal J in March 2016 The apphcation to ’ldJOU:t‘Il was opposed by the

Plamnff The Defendant stated ‘that he has had msufﬁcmnt tnne to prepare for fhe §

pmceedmgs and to obtam the servmes of an; attomey He sald that his proposed
attomeys nnly contacted hj:(n last Week 1nd1cat1ng that they would ,r,equare a

$6, 000 retamer to enable them to represent hnn He sa1d that he does not have:

| $6 OOG and was not. cIear When he Would be in a posmon to properly 1nstruct _

them However he was servecl ot 31 July 20 19 }HSTZ under four weeks pﬁor to the. |

. hearmg Although sympathenc to. lns predmament 1 was satzsﬁed that. the
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N An order that the Plamtlff be granted an Drder for Possessmn 1n raspect of '

: _':the property reglstered as Savannah Block 27C Parcel 409 ( “thc o I

| _:An order that the Plamnff do have leave to 1ssue a Wnt ef Possessmn m e B

/’—-\ R :. :




| '.Defendan’t had- been given sufﬂclent notlce to- obtam legal representanon and I

i efused the apphcatzon for an adjournment In reachmg my decaswn T have regald | B

,,:;’16 the Overridmg Ob;ectwe and my duty to deaI Wlth every case m a _}’ElS't

.':-cxpedmous and econonncal manner At the hearmg, 11: became clear that Mr
: 'Henderson is an 1ntelhgent 1nd1v1dual and that he was able to lucidly present hig

g _case

4. '_:After hearing the subm1ss1ons of the partles, 1 made ar order in the terms of the
: .Summons The Piamuff* 5 Counsel mdicated that the vacant possessmn date and
:_'the date for leave to- 1ssue a it of possessmn should be three to four Weeks
_.When carrying out t:he baiancmg exermse, I felt it appropnate that elgh‘c weeks be o

| _ glven, namely 21 October 201 9.

Backgrownd
50 On 16 August 2011 a charga Uvar the Property 1n favour of the Plamnff was |
e reg:nstered for the prmmpal sum of US$3 69,600 (“the Chargﬁ”) It was a pmvmon

Of 1he Chaxge dated 27 Aprﬂ 3011 that monthly payments would be made of"

: -Charge

190828 Cayman Naifoﬁal Bark v_Scoz‘tBer!fam Héﬂd&FSén-Judgmém_ L SR




6, Unfortunateiy, w1t11111 only lhree weeks ()f Sigmng 1,he Charge, the Defe.ndant lost' :

| lus empfuyment 'Ihe Deiendant has not had the beneﬁt of & regular mcome smca

w_parcnt responSLble for brlngmg up the 9 year 01d daughter of the marrlaga : o

7. - The Defeﬁdgiﬁt W_a'_s: unable to p.é,y the full amount dué::eaeh 'mdl;_th'_ﬁio_m' around

 September 2011, By 25 January 2013 awcars in payments amounted to

©US$24,026,48, with the last payment being made on 19 July 2012,

: 8 ) The Plaintiff decided fhat if ne_e&éd' tdf_reg,rfuIaifiS‘e*fhe. position. Notices. under

5.64(2) and 72(1) of the Registered L‘a:ﬁd Law Q2094-_Révi510n) (“the 'Law4°) dated
' _2011 demandmg full payment of the sums outstandmg Were pmperly served on

-fﬂw Defendant‘ Due to” the Defendant contmumg to default an Orlgmatmg

S_ummﬂin's was. 1ssu_ed on _3. De'ce_mb.er 2012 in whu_:h or_der_s wete sought, puif_suant

-~ fo the provisions of the Law,

Y : 'No 1ssue has been taken at any tn‘ne concernmg the 'Lbove Nouces 011 26 Apnl

2013 ypon heatmg Counsei for the Plamtlff and the Defendant in person Qum I
. _ordered' s |
{) - That subject to paragraph (111) the Plamhff shall be entltled to sell the

Property by- either private treaty_-or p.ubhc auction; o

190828 Caypman National Bapk v Seott Bertram Henderson - ﬁ;dgrkent

o' the Bank He has also bean through dlvorce proceedmgs and has been the'
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iy that SU.bjCCf to palagraph (iii) the Property may be listed. in the CIREBA '
'Multtple Listing System (“MLS™) thh a 1lst ptice of CI$475 009l and_
| w1th the Pla:mtlff havmg leave to conduct any proposed sale, and

_that paragraphs ® and. (ii) of the order would be stayed for a pertod of

_ _mne months so the Defendant can attempt to reguianse his borrowing

_ -‘Wlth the Plamttft to 1ts sati sfactlon

10, The Property was listed for sale on the MLS system on 14 Aprﬂ 2014 and an offer
| | was nat recelved untll the ltst prlce was redueed fo CI$325 0{}0 An offer was
- 'made i the sum of CI$3{)O 000, but the counter offel: of CI$320 000 Was rejected |
o by the- potentlai purchaser By 10 Mareh 2.1)16 the arrears on the mortgage had
mereased 1o US$112 706.52, with 111terest contummg to accrue at a dauiy rate of
US$77 g8. The pr1n01pa1 sumt had 1nereascd o $469 840 91 The Plamtlﬁ' |
: contends that the realtor had d}ffieulnes &homng the Property due to & lack of
cooperatlon from the Defendant. The Defendant mdieated du;rmg the hea.nng
bofore me that th;ts was not the ease and that he was frequently out of the

}urtsdtctlon on busmess When requests were made to show the Property For the

B purpose of today s hearmg, I am niot reqmred to explore that i 1ssue

RN thh the Pracuce Direction No 5 of 2012 and the Pract;lce D1reet10n No 4 of

: 2014 in mmd the Plamuff 1ssued a Sum:mons on 1 Febmary 201 6 seekmg an orde1

- 1QuinT having roviewed valuation reports submitted by the'Pla'imifﬁ

| 190828 Cayman National Bankv Scott Bertram H, enderson - Judgment :
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13,

190828 Cayman National Bankv Seott Bertram Henderson - Judgment

;_or vacam possessmn, leave to issue a Wnt of Possessmn and an. orde1 sattmg -

as1de the reserve: pnce of CI‘S475 000, 5' =

:At a hea.rmg before Mangatal .T on 19 Apml 2016 the parues, w1t11 the assmtance .
B - 'Qf thelr legal counsei arrwed at a consent order It Was ag1 eed tha“l: the Defendant '

i wcuid prowde.unrastrmted ft:ee acces;s to 'any real:to.r, agent or buyer- who- W‘lshed -

"to mspect the Property for v1ew1ng and markatmo“ upon 24 houirs notlce In

i add1t1on, the order of Qum J rnade on 19 Apml 2(}13 was vamed to remove thew
. ’_res.erva hst prme of $475 000. .It 1s.ev1den-t that: the: pames, comrstent Wi;th-the :
. _.order of Qum 1, stlll reco gmsed that the lenﬁff’ was enﬂﬁed to sell the P operi.y,
o '_but they were conscmus that foliowmg the practlce d1rec‘uons Whlch had been

' .1ssued in the mtemm, the Court need not set a l}st pmce

* From 2016 until December 2018 vatious offers were made to purchase the
B * Property, The 'Piéintiﬁ‘:ag-aiﬁ dt'_lﬂiinéd issues that they _say-"ih_a__iealtor-.experieiicad

111 'téiation to- cooperafion frdm' the 'Defenda)rit' ;iri 3'1‘.e;l-ation 10 ViéWingsz. ’fh‘é -

Defendant has, made clear that t’hese are not accurate representatlons and thai: he

: was cooperatlve and he contended that it was unreasonable ta have expected hlm _

;. : _to have the Property a.vaila"bIe to show on twenty four hours hotice when he was -

:_out of the Jumsdlctlon on busmess On 30 Novembcr 201 8 an offer of CI$25 0, OOO'

: _Was recelved by the Plaxntlff to whmh a counter offer of CI$350 000 was made

: : 1h,e. purchaser then made an offer of $265,00G on 4 December- 2018, which was
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accepted by the lentlff That purchaser has obtamed ﬁnancmg for the puruhase
= md the Plamtlﬂ‘ says that the purohaser is pressmg the Plamtlfi“ to cemplete the
e.tle. of the Property Ms. McLaughhn in her latest afﬁdaV1t set out the Plamtsz’s |
_ concern that If the sale cannot be compieted in short order the purchage:r will

decide net t@ complete t.he purchase and that 18 why the current applmatmn is

made B

1.4. ' .Since November 2013‘- only de paylﬁent's have: been'made to-wzirds the morigage
and these were both on17 May 2017 cme for US$175 00 a,nd one: f@r US$535 71.
- As -of 3 1 March 20189, the balance ﬁf the loan had mcreased greaﬂy to -

US$611 109 47, which is far m axaess of: the value. of the Propeny

Th_é La“w =
15, Secmon 72 of the Law prowdes

(] ) If defaulr is made in pament of z‘he prmczpa! ,mm or of any tnterest or

_ any other pemodzcal paymem or af any part thereof or in. z‘he perfarmance?

' or observance of any agreement expressed or mplzed in emy charge and

_:contmues jbr one month the chargee mdy serve on z‘he chargar noz‘me in

_ wmtmg to pay the money owmg 0}“ to perfbrm arid observe the agreement
'_ as the case may be. - E

: (2) [f rhe chargor does not f:amply wthm z‘hree monthﬂ af Ihe date of

serwce thh @ natice ser ved on hzm under subsectron (1 ) efhe chargee may

190828 Cayman N&ziafml Banky Scott Bertram Héndef;s‘on; Jidgment ' _
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(b sell the '@?"gﬁ_d ?m perty.”

sect‘mn the lentxff had a nght and | power to Seﬂ ’che charged Property 1f ﬂte

": Defendant had defaulted n payment of the secured loan aﬁer three months notlce:-

to remedy the default

16. --Sectwn 75 of the Law, margmal note, _“Pawer of Sale” 'prowdes at sub~sec1mns
(yand (2) |

“t ) A chargee exerczsmg his power of Sale Skal! aet in goad ﬁzzth and
haye regard to the interests of the chargor, and may sell or coneur with .
any p_e?.'sén ;inlse_ﬁzf_i_:g the charged land, lease 0? charge, or any ﬁart
;hereg]f together :0.1'".1'11 lors, by p_ublic. auction Jor a;'.éum‘ payab_lée. in one
amount or by i};szZniems;_ subject to such 'f‘ese?vé price and conditions of
‘sale as the chargée' thinks fit, with f’ovﬁéf to buy m a‘f the.ducﬁbﬁ'and to

| resell by pubhc auctzon wzthout bamg cmmerable far cmy Zass occaszoned :

: 1here£:y : ' B .

(2) Where the chargor' is in possesszon of fhe aharged Zcmd or tke land o
compmsed n the eharged ledse, rhe ckargee sha[l ‘become entitled to.
recover possession of the land upon a bm’ bemg accepz‘ed at the auctzon '

sale * My ernphas1s)

190828 Coyman National Bank v Scott Berttam Henderson ~Judgment ' :
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It is clear that Qurn J :rccogmsed that, in the mrmunstances of this case, under th1s -
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17

18,

The application béfo'r'e‘ 'me-- i-s:boncemed. with éﬁbseefi‘on (2‘)' and the right of the

Plamtiff to possessmn It i3 a matter in which an T has already sanc’uoned the :

. Plamnff’s sale of the Property 2

'InScoﬁubank & T rust (Cayman) Lzmzfed v Ebanks and G’ordon [2012 633 CILR B

4{)1] Henderson 7 found that “safe by publzc aucnorz ” does not requlre a formai_

' auctwn w1th the blddmg process eonducted by an appomted auctioneer but “

: subsfance, the sale of a property thraugh the Multzple Lzsz‘zng Servzce (MLS) is

publzc auctmn T}ns is conﬁrmeci by paxagraph h in Placttce Dlrectmn No 5 of |

- 3_2012 Whach refers to the dec1s1on of Henderson Il In tbe Cayman Islands asale :

ihlough the MLS as in the matte,r before me, 1s a sale by pu’ol}c aucnon

_ Conmstent with Smelhe CJ s observations at paragraph 6 in Butterfi eld chk v

:Jervis & Jackson 2012 (1) CILR 54 Coumel for the Planmff tnade 01@211 that the

o :Plamnff recogmsed ’chat 1t had a duty to act m good faith and was therefore' :

B "requlred {6 seek to get the ‘best prlce that the market will yield (“the maxket |

o prlce”)

9.

The any Cauncﬂ in Tse Kwong Lam ¥ Wang sz Sen [1983} 3 Al ER 54

o __consxdered the cnndmons upon Whlch the’ mortgagor ] power Qf sale should be

190828 C_ayr}mn National Bank v Scott Beffram Henderson - sz’gm ent

> Since the. 1ssumg of Practme Dlrecuon N’a 5 of ,2012 it is Glear that it not necassary for the Gomt to
'sanction a sala by public avetion/ MLS = . '
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exelcised The Court of Appeal d1d the game -in Cuckmere Bmck C‘o ltd v

- Mutual Fm. Lid [1971] 2 All ER 633 at 643 Whe:n Salmon LJ' si,ated

o “If is well settled thaf a mortgagee is not a tru,s'tee of Ihe pawer of saie jar::' :
::'fhﬂ martgagor Once the power of sale has: accmed the mortgagee zs__ -
5 entztled la exerczse it jbr kzs Own purpmes whenever iae choases fo do s0.
: Ji‘ matiem ot that :‘he moment mczy be unpropmous and rhat by waztmg, _
h higher price could be obtained He has the mghz* fo realz.se his Securziy by: o
turning it ‘into money. when he likes. Nor, in. my vzew is anything fo :
g prevent a morz‘gagee ﬁam accepting the best bzd he can get at cm cmcz‘mn: '
: : even rhough the auction zs badly arrended and the bzddmg excepnomﬂy Lo
I low vazdmg none of thase adverse factom is due to cmy fault of z‘ke: o
mortgagae he ccm do as he likes ﬁ" the mortgagee s iﬂterests as he sees: o
: rhem, c:onﬂzct ‘with those  of the mor‘tgago?; z‘ke martgagee con give
: preﬁ:r‘ence fo his owrn znteresfs which of course he could rzot do,’ vere he a

- trustee of the power of salc, for the mor tgagor

20, :Al_ﬂ_lough thls isnota case in whlch the Court has been asked to sanc’uon the sale_
- a:t a prlce to 111form and assmt the unrapresented Defendant movang forweud 1
-draw his attentlon to the contents of the Practice Dlrectloﬂ No, 5 of 2012 and the- g
cases ref‘exred to 'therem I note the factors set out therem namely
a) that the Property must net be sold atan undervalue, o
b) that the sale has to be in good fal‘ch |
_ c) that the best ev1dence of market value is the reactlon to the market

d) that the standard of care reqmred of the P1a1nt1ff B'mk is that of a

reasonable man in respec{ of the conduct of hzs own personal aﬂalrs md

I 90823 Cayman National Bank v Scoli Bertram Hendersan - Judgment '
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21

22,

190828 Cayman Naﬂémﬂ Bankv Scott Bertram Henderson - Judgment

e} that Eeave to sell at.a 1eserve prlce set by the Court W111 not uSually be

granted Wlthout pr,ekus attempts to market the Property

Tt is 'clrea'r- _th_a-t _the“ power of salc—:_-had atisen at-the time. 'that: the -Prop’etty "Was-

' .ma:rketed and at the tlme the contract of sale has been en‘sered mto In the matter

before me, hawng regard to all of the abovemenucned sectlons from the Law, the

: abovementloned case law, and the Practtce Dtrectxons but w1th0ut the Court -

detenmmng the appmpmateness Of the sale price, Lam satlsﬂed that the Plam’uff

: has exerc:sed 1ts mght of sale properly

The Defendam informed the Court that he is expiormg the poss1b1hty of

'botrowmg CI$300 00() from a third person. He says that he Would be W111mg to

use that money to pay info the mortgage dLCOLmt held Wlth the Platntlff on the _

- : basm that 1t be reoerved as full payment/settlement for the fuil baia.nce whmh is
'cwex US%OO 000 He sayb that 1t may take htm two wc:eks o ﬁnd out whether
Ethat bormmng Wouid be avatiable He placed no meamngful ewdence, for
| example ar aiﬁdamt frorm the thn*d person showmg whem the :ﬁmds would come

:' from and venfymg h15 Wﬂlmgness to Eend to show how reahsttc hts proposal was,

Even if this borrowmg was avaﬁable, thxs is not a cas@ in whauh the Plamttf‘f

_wou]d be restt:amed from exercnsmg il power of sale on the basm that the
' Defendant has tendered to the lenhff or peud into Court the amount clatmed to

be due No suuh pa,yment has been Inade and. it is now too Iate to do that as a
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-sale is rmt improper and evern. 1f there Was a dxspute about the amount due that
- _restxam sal_e:.

'C{mclus.m.ns _
2300 The Plaunt:tff has followed the appropna’re procedures as reqmred by the Law The
| _Defendant bemg in possessmn of the charged Pmpe:rty, pursuant to 8 7 5(2) of the
” :Law, the Plamhff became entltled to recover Vacant possesswn of the Propmty

3_ ‘upon acceptmg the Offer to Pmchase

24. The Plamnff 18 entztled tc the relief sought ‘The account has been m atrears from

2012 Wlth a hlstory of hlghiy mcon31stent payment and ncmnpayment spread over _

'a seven~year penod 4. pattern wh1ch started only a few months aﬁer the. charge

- 'agreement- was. .madﬁ: between ﬂle partxes. due to “the; .D‘efendant Iasmg hlS

'_'employment On the eVLdence it appears that the Plalntlff when exerm&mg 1ts :

_'-powel of sale conﬁrmed by Grder of Qum J, tias acted approprlate]y by maﬂcetmg

.the Property v\nth an estabhshed real estate ﬁt:cn

- 190828 Cayman National Bankv Scott Beviram Henderson - Judgnent o '
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: contract for the sale of the Property has been cniercd mta The only way 1,hat the -

Court could 1nterfere at th1s stage to stop tl:w sale is 1f ’che sale 1s 1mpmper The'

_would not restram the sale No apphc:atlon ig be:f'ere me for an- mjunctlon ta.

N




I note that ihc Defendzmt has tw ______enants Who requue 30 days nom@ to vacate,

cate

More ImpartanllY, I note thdi he 1s quponsmle 101 the care of

Rule 3(}) and (2)’ t Lissue a Wﬂ’f of POSSesmon in reS_'.._.

aftef l Qctober 20»] 9.
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