IN THE GRAND COURT OF THE CAYMAN ISLANDS
CIVIL DIVISION

CAUSE NO. 13 OF 2019

IN THE MATTER of an Application by Cayman Shores
Development Ltd. and Palm Sunshine Ltd. under section
140(1) of the Registered Land Law (Revised) (the Law), or
alternatively, under section 96 of the Law

AND

IN THE MATTER of an Application by Cayman Shores
Development Ltd. and Palm Sunshine Ltd, pursuant to
section 96 of the Law, that certain rights under certain
restrictive agreements registered against Block 12D Parcel
108 and Block 12C Parcel 27 be wholly or partially
extinguished or modified

BETWEEN: (1) CAYMAN SHORES DEVELOPMENT LTD.

(2) PALM SUNSHINE LTD.
PLAINTIFES

AND: (1) THE REGISTRAR OF LANDS

(2) THE PROPRIETORS, STRATA PLAN NO. 79
(known as LIONS COURT)

(3) THE PROPRIETORS, STRATA PLAN NO. 147
(known as REGENTS COURT)

4) THE PROPRIETORS, STRATA PLAN NO. 215
(known as KINGS COURT)

(5) THE BRITANNIA PROPRIETORS
(being the persons whose names and addresses are set out in
Section B of Schedule 1 to the Originating Summons)

DEFENDANTS

AMENDED ORIGINATING SUMMONS




To:

The Registrar of Lands

Lands & Survey Department
Government Administration Building
133 Elgin Road

George Town

Grand Cayman

Cayman Islands

LET THE DEFENDANTS within fourteen (14) days after service of this Summons upon each of

them, counting the day of service, or such other period as prescribed by the Court, return the

accompanying Acknowledgement of Service to the Courts Office, P.O. Box 495 GT, George

Town, Grand Cayman.

By this Originating Summons, which is issued on the application of Cayman Shores
Development Ltd., (CSDL), and Palm Sunshine Ltd., (PSL}, both of P.O. Box 31363, Suite 8203,
89 Nexus Way, Camana Bay, Grand Cayman KY1- 1206, Cayman Islands, (together the

Plaintiffs), seek:
1. Pursuant to section 140(1) of the Law, the following Orders:
(1) That the land register for the land registered as Block 121D Parcel 108 be rectified,

by cancelling and deleting from the Incumbrances Section, the registration of the
Restrictive Agreements, the particulars of which are set out in Schedule 2 to the

Originating Summons.

That the land register for the land registered as Block 12C Parcel 27 be rectified,
by cancelling and deleting from. the Incumbrances Section, the registration of the
Restrictive Agreements, the particulars of which are set out in Schedule 2 to the

Originating Summons.

That the Appurtenances Section of each of the land registers listed in Schedule 2
to the Originating Summons as benefiting from the Restrictive Agreements be
rectified to cancel or delete the registration of, or reference to, any rights noted as

atising from or by virtue of the registration of the Restrictive Agreements.



[~

23.

Alternatively, pursuant to section 96 of the Law, an order that the Tennis Court Rights
purportedly granted under the Restrictive Agreements, be wholly or partally
extinguished or modified on the grounds that:

(a) the Tennis Court Rights are obsolete by virtue of changes in the character of the
lands registered as Block 12D Parcel 108 and Block 12C Parcel 27 (together the
Properties), or of the neighborhood;

(b) the continued existence of the Tennis Court Rights impedes the reasonable user

of the Properties without securing any practical benefits to other persons; or

(©) the extinguishment or modification of the Tennis Court Rights will not injure the

persons entitled to benefit of the Restrictive Agreements,

That this Honourable Court make such further or consequential orders or give such

directions as to this Honourable Court appear appropriate.

AND TAKE NOTICE that the grounds of this Application are as follows:

1.

CSDL is the registered proprietor of the land registered as Block 12D Parcel 108. PSL is
the registered propriefor of the land registered as Block 12C Parcel 27. (Block 12 D
Parcel 108 and Block 12C 27 are together referred to as the Properties.)

The Properties are each subject to a restrictive agreement (the Restriction) registered on

the aforementioned title in favor of the Defendants.

The legal source of the Restriction is, in each case, an instrument dated 19 February 1997
(the Instrument) under the Registered Land Law made between Cayman Hotel & Golf
Inc., a previous owner of the Properties and Ellesmere Britannia Ltd, the original

developer of both the Properties and the lands owned by the Defendants.

Under the Instrument there is granted for a peppercorn, various rights known therein as
the Beach Club Righté, the Golf Playing Rights and the Tennis Court Rights (together,
the Rights).



5. The Rights are defined as follows:

5.1,  Beach Club Rights: .... the non-exclusive right together with Cayman Hotel ifs agents,
servants, licensees, invitees, the guests of the Hyatt Hotel and other Britannia
condominium owners fo enter upon the ... [Property] ... and enjoy the restaurant, beach
and watersports facilities situated thereon upon payment of any fees, charges, or costs in
force from time to time in respect theveof including but not limited to any fees payable by

virtue of any restrictive agreement.

5.2.  Golf Playing Rights: .... the right on a non-exclusive pre-reservation basis to play golf
on the Britanwia golf course ... without payment of green fees, or other dues save for cart
fees established from time to time subject to such rules as Cayman Hotel shall stipulate
from time to time as to priorities in booking tee times, availability of the course for play

or otherwise in Hhetr absolute discretion ...

5.3.  Tennis Court Rights ... the non-exclusive right to play tennis on the Hyatt Hotel tennis
courts situated on Parcel 24 upon puyment of the current established fee. Hyatt Hotel
guests shall have priority over the lot owner in respéct of court reservations but the lot
owner shall have priority in reservation of court time over non-proprietors of strata lots

and freehold lots save for such hotel guests aforesaid.

6. The Plaintiffs are the successors of the original covenantor. The Defendants are or are

successors to, the original covenantees.

7. Thelegal rule applicable to covenants'registered under the Registered Land Law prior to 1
June 20171, is that the burden of a covenant - the obligation in this case, on the part of the
Plaintiffs, as successor to then original covenantor, to observe such covenant - does not
bind successors in title of freehold land where a cbve_nant is positive in nature: it will only

do so where the covenant is negative in nature.

8. The first basis of this application is the Plainfiffs' contention that the Rights are positive in
nature. They therefore do not bind the Plaintiffs:

1 The effective date of The Registered Land (Amendment) Law, 2017, by virtue of The Registered Land (Amendment)
Law, 2017 (Comimencement) Order, 2017



10.

1L

12.

13.

14.

15.

Accordingly, the Rights ought never to have been registered as encumbrances. The
Plaintiffs therefore makes this application also under section 140 of the Registered Land

Law for Rectification of the register.

Alternatively, for the reasons set out below, the Plaintiffs seek an order pursuant to
section 96 of the Law, that the Tennis Court Rights as defined in the Restrictive

Agreements be wholly or partially discharged or modified.

The facilities which are the subject of the Rights were severcly damaged by Hurricane
Ivan in 2004, prior CSDL's acquisition of the Properties. Although the Beach Suites,
located on Block 12C Parcel 27, was restored and resumed operation, the Main Hotel,
situated on Block 12D Parcel 108, on which the tennis courts, the subject of the Tennis
Rights, were situated, were never restored and since 2004 have remained in a derelict

gtate,

Between 2005 and 2007 the Cayman Islands government constructed a four-lane extension
of the Esterley Tibbetts Highway diréctly through the tennis courts on the Main Resort,
severing one portion of the Main Resort from the remainder of the Main Resort, and
severing the Main Resort from. the Beach Suites. The tennis courts were never repaired
nor restored, have never been used since the Main Hotel was damaged by Hurricane Ivan,
and have not existed since they were demolished for the construction of the Esterley

Tibbetts Highway extension between 2005 and 2007.

Accordingly, by virtue of the changes to the Properties and the neighbourhood as'a result
of the damage caused by Hurricane Ivan and the destruction of the tennis courts by the

Esterley Tibbetts Highway extension the Tennis Rights have become obsolete.

Further, or alternatively, the continued existence o_f the Tennis Court Rights impedes the

‘reasonable user of the Properties without securing any practical benefits to other persons.

And further, or aIternatively, the extinguishment or modification of the Tennis Court
Rights will not injure the persons entitled to benefit of the Restrictive Agreements.



AND the Plaintiffs Claim:

1

A declaration that as a matter of law the Rights have the status of rights under a

contractual license within the meaning of the Registered Land Law section 98; and/ or
A declaration that as a result and/or in any event, the Rights do not bind the Plaintiffs;

A declaration that the Rights ought never to have been registered as encumbrances and

Rectification of the register under section 140 of the Registered Land Law.

Alternatively, order that the Tennis Court Rights, be wholly or partially extinguished or

modified.

Such further or consequential orders as to this court seem just.

Jonathan Seitler QC
Wilberforce Chambers
Lincoln’s Inn

London

Hector Robinson QC
Mourant Ozannes

If any of the Defendants does not acknowledge service, such judgment may be given or order

made against or in relation to them as the Court may think just and expedient.

Dated the 25t day of January 2019
Amended the 12t day of February 2019

Mt

MOURANT OZANNES
Attorneys-at-Law for the Plaintiffs

THIS ORIGINATING SUMMONS was filed by Mourant Ozannes, Attorneys-at-Law for the Plaintiff herein whose address for
service and correspondence is that of its said Attorneys-at-Law, 40 Floor, 94 Solaris Avenue, Camana Bay, P.O. Box 1348 Grand
Cayman KY1-1108.



NOTES

(1) This Originating Summons may not be served later than 4 calendar months {or,
if leave is required to effect service out of the jurisdiction, 6 months ) beginning

with the above date unless renewed by order of the Court.

2 If any of the Defendants do not attend personally or by their attorney at the time
Y P y or by Y
and place of the hearing of the Originating Summons, such order will be made

as the Court may think just and expedient.

IMPORTANT

Directions for Acknowledgement of Service are given with the accompanying form.



DIRECTIONS FOR ACKNOWLEDGMENT OF SERVICE
OF ORIGINATING SUMMONS

The accompanying form of Acknowledgment of Service should be completed by an Attorney
acting on behalf of the Defendant or by the Defendant if acting in person. After completion it
must be delivered or sent by post to the Law Courts, P.O. Box 495G, George Town, Grand
Cayman

Notes for Guidance

1. EBach Defendant (if there are more than one) is required to complete an
Acknowledgment of Service and return it to the Courts Office.

2. For the purpose of calculating the period of 14 days for acknowledging service, a writ
served on the Defendant personally is treated as having been served on the day it was
delivered to him.

3. Where the Defendant is sued in a name different from his own, the form must be

completed by him with the addition in paragraph 1 of the words "sued as (the name
stated on the Originating Summons)".

4. Where the Defendant is a FIRM and an attorney is not instructed, the form must be
completed by a PARTNER by name, with the addition in paragraph 1 of the description
"Partner in the firm of (......cc.cooeenc. )" after his name.

5. Where the Defendant is sued as an individual TRADING IN A NAME OTHER THAN
HIS OWN, the form must be completed by him with the addition in paragraph 1 of the
description "trading as (......coocccenureune. )" after his name.

6. Where the Defendant is a LIMITED COMPANY the form must be completed by an
Attorney or by someone authorised to act on behalf of the Company, but the Company
can take no further step in the proceedings without an Attorney acting on his behalf.

7. Where the Defendant is a MINOR or a MENTAL PATIENT, the form must be
completed by an Attorney acting for a guardian ad fitem.

8. A Defendant acting in person may obtain help in completing the form at the Courts
Office, '



IN THE GRAND COURT OF THE CAYMAN ISLANDS

CIVIL DIVISION

BETWEEN:

AND:

(1)
(2)

(1)
(2)

(3)

(5)

CAUSE NO. OF 2019

IN THE MATTER of an Application by Cayman Shores
Development Ltd. and Palm Sunshine Ltd. under section
140(1) of the Registered Land Law (Revised) (the Law), or
alternatively, under section 96 of the Law

AND

IN THE MATTER of an Application by Cayman Shores
Development Ltd. and Palm Sumnshine Ltd, pursuant to
section 96 of the Law, that certain rights under certain
restrictive agreements registered against Block 12D Parcel
108 and Block 12C Parcel 27 be wholly or partially
extinguished or modified

CAYMAN SHORES DEVELOPMENT LTD.

PALM SUNSHINELTD.
PLAINTIFFS

THE REGISTRAR OF LANDS

- THE PROPRIETORS, STRATA PLAN NO. 79
(known as LION'S COURT)

THE PROPRIETORS, STRATA PLAN NO. 147
(known as REGENT'S COURT)

THE PROPRIETORS, STRATA PLAN NO. 215
(known as KING'S COURT)

THE BRITANNIA PROPRIETORS
(being the persons whose names and addresses are set out in
Schedule 1 to the Originating Sunmmons)

DEFENDANTS

ACKNOWLEDGMENT OF SERVICE
OF ORIGINATING SUMMONS




If you intend to instruct an Attorney to act for you, give them this form IMMEDIATELY.

IMPORTANT: Read the accompanying directions and notes for guidance carefully before
completing this form. If any information required is omitted or given wrongly, THIS FORM
MAY HAVE TO BE RETURNED.

1. State the full name of the Defendant by whom or on whose behalf the service of the
Originating Summons is being acknowledged. -

2. State whether the Defendant intends to contest the proceedings (tick appropriate box)
Hyes Ono

Service of the Originating Summons is acknowledged accordingly

[Attorney] for
[Defehdan’c in person]

Address for service;

Notes on address for service:

Attomeys where the Defendant is represented by an attorney, state the attorney’s place of business in
the Cayman Islands. A Defendant may not act by a foreign attorney.

Defendant in person: where the Defendant is acting in person, he must give his post office box number
and the physical address of his residence or, if he does not reside in the Cayman Islands, he must give an
address in Grand Cayman where communications for him should be sent. In the case of a limited
comparny, “residence” means its vegistered privicipal office.



Indorsement by Plaintiff's Attorney (ov by Plaintiff if suing in person) of his name, address and
reference, if any, in the box below.

Messrs. Mourant Ozannes
Attorneys-at-Law

94 Solaris Avenue
Camana Bay

P.O. Box 1348

Grand Cayman KY1-1108

Indorsement by Defendant’s Attorney (or by Defendant if suing in person) of his name, addvess and
reference, if any, in the box below.




SCHEDULE 1
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SCHEDULE 2
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