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IN THE MATTER OF THE CONFIDENTIAL RELATIONSHIPS (PRESERVATION) LAW (2015 REVISION}
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EX PARTE ORIGINATING SUMMONS

LET ALL PARTIES CONC RNED attend before the Judge in Chambers at the Law Courts, George*féwn Grand
Cayman on the day of MLM 2016 at Cr (m;(pm on the hearing of an
application by Geoffrey Varga (in his capacity as Trust Monitor of Palm Beach Finance i, LP Liquidating
Trust) (“the Applicant”), who is required by a Subpoena to Produce Documents, Information, or Objects or to
Permit Inspection of Premises in a Bankruptcy Case (the “Subpoena”) filed by General Electric Capital
Corporation {“GECC”) on 22 April 2015 in the United States Bankruptcy Court, Southern District of Florida,
West Palm Beach Division (a copy of which is appended to this originating summons) to provide certain
information and copies of certain documents to the attorneys for GECC, for direction pursuant to Section 4 of

the above-mentioned Law.

The Applicant is required by the Subpoena to give in evidence confidential information by means of discovery

of documents and seeks directions that:
1) This Originating Summons shall not be served on any other party apart from the Attorney General.
2) The Applicant may comply with the terms of the Subpoena in its terms or as otherwise directed by this

Honourable Court.

THIS ORIGINATING SUMMONS Is filed by Campbells, attornays at law for the Applicant, whose address for service is Floor 4, Willow House,
Cricket Squrare, PO Box 884, George Town, Grand Cayman KY1-1103 CAYMAN ISLANDS (Ref: MG/EMF/15193-23157)
806888-1




3) The Court’s file containing this summons and all supporting evidence be closed and not open to

inspection without the prior feave of the Court or until further order pursuant to GCR Order 63 rule 4.

4} GECC and their attorneys be required to provide suitable undertakings to protect the confidentiality of
any documents produced to them by the Applicant pursuant to the Subpoena, and to prevent the
misuse of the information contained in any such document.

5) Such other orders or directions as this Honourable Court thinks fit.

Dated this6™ day of May 2016

wﬂ% ,

Campbells -
Attorneys-at-Law for the Applicant

TiIME ESTHVIATE: The estimated length of the hearing of this summons is 45 minutes.

TO: The Clerk of the Court
AND TC: The Attorney General's Chambers

THIS ORIGINATING SUMMONS Is filed by Campbells, attorneys at law for the Applicant, whose address for service is Floor 4, Willow House,
Cricket Square, PO Box 884, George Town, Grand Cayman KY1-1103 CAYMAN ISLANDS {Ref: MG/LMF/15193-23157)
806888-1
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
www.flsb.uscourts.gov

Inre:
PALM BEACH FINANCE PARTNERS, L.P., Case No. 09-36379-PGH
PALM BEACH FINANCETIL L.P., Case No. 09-36396-PGH
(Jointly Administered)
Pebtors.

/ Chapter 11

BARRY E. MUKAMAL, in his capacity. as
Liquidating Trustee of the Palm Beach Finance
Partners Liquidating Trust and Palm Beach
Finance II Liguidating Trust,
Plaintiff.,
V. Adversary No. 12-01979-PGH
GENERAL ELECTRIC CAPITAL CORPORATION,

Defendant.

DEFENDANT’S NOTICE OF ISSUING SUBPOENA DUCES TECUM TO NON-PARTY
FOR PRODUCTION OF DOCUMENTS WITHOUT DEPOSITION

PLEASE TAKE NOTICE that, on April 22, 2015, or as soon thereafter as practicable,
General Electric Capital Corporation, will serve the attached Subpoena upon Geoff Varga
with a return date of May 13, 2015.!

The foregoing deponent will be given the option of mailing the requested documents to

undersigned counsel at or before the return date/time.

! This notice cancels General Electric Capital Corporation’s prior subpoena to Geoff Varga [ECF # 185].
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Case No. 09-36379-PGH
(Case No. 09-36396-PGH
(Jointly Administered}
Adversary No. 12-01979-PGH

CERTIFICATE OF SERVICE

I CERTIFY that on April 22, 2015, the foregoing document is being served by
transmission of Notices of Electronic Filing (“NEFE") generated by CM/ECK on all parties and
counsel registered to receive NEF in this Adversary Proceeding, as indicated on the attached

Service List.

By: _/s/ Patricia A. Redmond
PATRICIA A. REDMOND
Florida Bar No. 303739
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H257 (Form 257 ~ Subpoi: fo Produce Documents, Intannation, o Objects or ‘To Penmil Inspection in a Bankyupicy Case or Adversary Procesding) {13/13)
UNITED STATES BANKRUPTCY COURT
Southern District of  Florida

In re PALM BEACH FINANCE PARTNERS, L.P,, PALM BEACH FINANCE 1}, L.P,
Debior

Case No. 99-36379-PGH/A09-36396-PGH

{Complete if issued in an adversary proceeding)

Chapter 11
BARRY E MUKAMAL,

Plaintilf

v. : 2.01979.PGH
GENERAL ELECIRIC CAPITAL CORFORATION, Adv. Proc. No. 1201979FG

Pefendant

SUBPOENA TO PRODUCE BOCUMENTS, INFORMATION, OR OBJECTS OR TO PERMIT
INSPECTION OF PREMISES IN A BANKRUPTCY CASE (OR ADVERSARY PROCEEDING)

To: Geefl Varga, ¢/o Robin J, Rubens, Levine Kellogg Lehman Schneider and Grossman, 201 South Biscayne Boulevard, Miami, FL 33131

(Name of person (o wham the subpoena ix divecied)

k) Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following

docinments, electronically stored mformation, or objects, and to penmit inspection, copying, testing, or sampling of the
material: See attached Exhibit A for instructions and reguests for docutnent production.. Documents and other materials may be retumed via

PedEx. Our FedEx number is 0606-6040-9.

PLACE DATE AND TIME
Lathem & Watkins LLE, 330 N. Webash Ave., Suite 2800, Chicage, IL 608611 May 13, 2015 at 5 .. Central

(] Inspection of Premises; YOU ARE COMMANDED to permit enfry onfo the designated premises, land. or

other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting parly
may inspect, measure, survey, photograph, test, or sample the property or any designated objecl or operation on it,
PLACE DATE AND TIME

The following provisions of Fed, R, Civ, P. 45, made applicable in bankruptcy cases by Fed, R, Bankr. P, 9016, are
altached — Rule 45(c), relating to the place of compliance; Rule 45(d), relating to your profection as a person subject to a
subpoena; and Rule 45{e) and 45{p), relating to your duty to respond Lo this subpoena and the potential consequences of not
doing so.

4 -22- 15

Prate:
CLERK OF COURT

Signature cg/'( lerk or Deputy Clerk [ H{)r?{ey géfgna[ ure

The name, address, email address, and telephone number of the attorney representing (werne of pariy)
General Electric Capital Corporalion , who issues or requests this subpoena, are;
Patricia A. Redmond, Museum Tower, Suite 2200, 150 W, Flagler St., Miami, FL 33138, predmond@stearnsweaver.com, (305) 789-3353

Notice to the persen who issucs or requests this subpoena
i1 1his subpoena commands the production of docunients, electronically stored information, or tangible things, or the
inspeciion of premises belore trial, a notice and a copy of this subpoena must be served on cach party before il is served on
the person to whom it is directed. Fed, R, Civ. P, 45(a)(4).
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11237 {Fonm 257 — Subpoena to Pfroduce Pocuments, Information, or Objects or 'To Permit Inspection in o Bankrupicy Case or Adversary Proceeding) (Page 3)

Federal Rule of Civil Procedure 45(c), (d), (), and (p) (Effective 12/1/13}
{made applicable in bankraptey cases by Rule %816, Federal Rules of Bankraptey Provedure)

{¢} Place of complinnee,

(1) For a Triol, Hearing, or Deposition. A subpocna may command a
person to aflend & trinl, hearing, or deposition anly as follows:
(A} within 100 miles of where the person resides, is employed, or
reatlasly tnmsacis business in persen; or
(B within the stafe where the person resitles, Is employed, or regularly
transacts business in person, i the person
{3y is u party oc a party’s officer; of
¢y s commandied to aitend a triad wrd woild not incur substantial
expense.

2} For Other Discovery. A subpocna may command:

(A} preduction of documents, of electronically siered informadion, or
{hings at & place within 100 miles of where the person resides, is employed,
or regultardy mansacts business In person; and

(B} inspection of premises, at the promises to be inspected.

{d) Pralecting » Person Subject to s Snbpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctinns, A patly or
atiorney reapansible for ixsaing and serving a sabpoena must take
reasonable steps o avaid imposing undue burden or expense vu # pergon
subject to the subpeena, The court for the district whese complinnce is
reguired must eidoree this duty and impose an uppropsiale sanction —
whtich may isclude Jost carnings iuvd reasonable attorney's fecs -— on &
prrly of atforney who fails 10 comply,

£2) Conmterid 19 Prodicce Materials or Permit Inspectian.

(4} dppearance Not Reguired. A parson cemmanded to produce
dacuments, electronically stored information, or tangibie things, or i
permit the inspection of premdses, pewd not appear i persen af 1he pheee of
production or inspection wnless also commandaed to appear for a deposition,
hearing, or rial.

(B} Ohjections, A person consmanded 1o produce documents or tanpible
things or to permit inspeetion may serve on the paay or ntterney designated
in the subpoena a writlen objection to inspecting, copying, lesting or
swnpling any o atl of the muterials or 1 inspecting the premises — or fo
producing clectronically stared information in the form or forms requested.
The objeetion must be served before the carlier of the time speciified for
cosnplianee or 14 days afier the subpoona is served. [fan objection 1% made,
the following rules apply:

(1) Alany time. on petice (o the conmmanded person, (he serving parly
may move the courd for the district where compliance is required for an
order compelling production or inspection,

{17} These ze1s may be required only as direcied in the order, and the
ortler must protect a person whe s neither 2 party nor a pary’s officer fiom
signiffeant expense resuiting Fom complinnce.

(3} Creashing or Modifving a Subpuena

{4} Hhen Reguired. On timely motion, the court for the district where

campliance is required must quash or modify a subpocna thae

{7} fails 1o allow a reasonablie time (o comply;

(i) requires ¢ poemson to comply beyond the geographical limits
speciied in Rude 43{¢);

(i} requires diselosure of privileged or other profecicd matfer, it no
excepton oy walver applics; or

{iv) subjecis a person to undue burden.

(53} When Permitied. To protect a parson subject o or affected by #
subpiens, the court for the district where compliznce is required may, o
mation, quash or modify the subpoena if it regnires:

(i) disclosing a trade sceeet or other confidemtinl rescarch,
development, or cammercial infonnation: or

(it} disclosing anmretained experl's opinion or infbrmaetion that docs
not describe specific oceurrences in dispute and rosulis from the expert's
sludy that was ot requested by a party,

(C) Specifving Couditions «s an Alternative. I (he clrctmsiances
deseribed in Rule 45(d){3XB), the cowl nay, inslead of guashing or
muodifying & subpoens, order appearanee or production under specificd
conditions if the serving parly:

(i) shows a snbstentiaf need for the testinony or material that cannot
be othonwise met without undog hardship; and

{ii} enswres that the subpocnacd person will be reasonably
compensated.

{c} Preties in Responding to a Subpoen

{1} Producing Documents or Electronically Stered formation. These
provedures apply to preducing docomenis ar electronicalby stored
indonmation:

(A} Docuinents, A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary course of
business or mast organize and labet tham 1o correspoend to (he eategories in
the denand.

(B} Forn for Producing Electronically Stored Infermation Not
Specified 17 subpoena does not specify o foren for producing
clectronicatly stored information, the person responding must produce it in
# form or forus in which #t is ordinarily maintained or in s reasonably
usuble form or frms,

(Ch Blectronically Stored Informeation Prodiced i Ondy fre Fornn, The
person responding need nat produce the sime elecironivaily stored
information in waore than vne form.

{12) Innccessible Electronically Stoved Informarion. the person
responding need not provide discovery of electronically stored infonmation
from souress that the person identifies as not reasonably aceessible because
of undue burden or cost, On metion to compet discovery oF for a protective
order, the person responding maust shivw that the infonnation is not
reasonably nccessible becanse of vadiee burden or cost. [T hal showing is
mrade, the court may nonctheless order discovery fom such sourees if the
resguesting party shows good cause, considering the Himitations of Rule
26(bY2)C). The court may spegify condittons for the discovery,

(2) Clainring Privilege or Protection,

(A} Information Withheld. A person withhalding subpoenaed
information under a clainy that it is privileged of subject to protection as
{rial-preparation material st

{1} expressly make e claim; and

(i1} describe the nature of the withheld documenis, commuications,
or tangible things in a mamer that, withont revealing information itself
privileged or profected, will enable the parties to assess e claim,

(B} Informetion Produced, 1 information produced in response to s
subpoena is subjeet 10 a claim of priviloge or of protection as trial-
preparation material, the person making the claim may nolify any party that
received the informaticn of the claim and the basis for it After being
netified, a party must promptly retarn, sequester, or destruy the specificd
information and sy copies it hast must not use or disclase the information
unti the elaim is reselved; must take reasonable steps to retrcve the
information if the party disctosed {1 befbre befng sotificd; mad may
promptly preseat the information wnder seaf o the court for the district
where compliance is regulred for a delermination of the elaim. The person
who preduced the information mugt preserve the information until the claim
is resolved.

{&} Contempt, The court for the district where complionee is roguired — and
also, aller a motion is fransfored, the issuing courd — may hotd in confempt
a person who, having been served, fails without adequate excuse to obey
the subpoens or an ordes refated 1o 4t

For neeess to subpoena materials. sce Fed, R, Civ. P. 4501} Commiltee Mote {2013)
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Ritchie Special Credit Investments, Ltd., Rhone Holdings 1I, LTD, Yorkville Investment
I, LLC and Ritchie Capital Structure Arbitrage Trading, LTD, and shall include without
limitation any and all principals (including but not limited to Thane Ritchie), members,
partners, shareholders, owners, interest holders, managers, directors, officers, employees,
consultants, agents and attorneys therefor, including former principals, members,
partners, shareholders, owners, interest holders, managers, directors, officers, employees,
agents and attorneys therefor during a time at issue with respect to the Requests below,

“Greenpond” refers to Greenpond South, LLC and shall include without limitation any
and all principals, members, partners, shareholders, owners, interest holders, managers,
directors, officers, employees, consultants, agents and attorneys therefor, including
former principals, members, partners, shareholders, owners, interest holders, managers,
directors, officers, employees, agents and attorneys therefor during a time at issue with
respect to the Requests below.

“Kelley” refers to Douglas A, Kelley, the Chapter 11 Trustee of Petters Company, Inec.,
Palm Beach Finance Holdings, Inc. f/k/a Petters Capital, Inc. and Petters Group
Worldwide, LLC.

“Palm Beach” refers to Palm Beach Finance Partners, L.P. and Palm Beach Finance 11,
L.P., and related or affiliated entities (including, but not limited to, Links Business
Capital, LP; Palm Beach Finance Holdings 1I, LLC; Palm Beach Finance Holdings, LL.C;
Palm Beach ABL Offshore, Ltd; Palm Beach Capital Corp.; Palm Beach Capital
Management, LLC; Palm Beach Capital Management, LP; Palm Beach Diversified 11,
LP; Palm Beach Diversified Income; Palm Beach Diversified Offshore; Palin Beach
Finance Offshore I; Palm Beach Finance Offshore II; Palm Beach Global Partners, LP;
Palm Beach Investment Partners, LP; Palm Beach Links Capital, LP; Palm Beach Multi-
Strategy Fund; Palm Beach Multi-Strategy Offshore, Ltd.; Palm Beach Settlement, LLC;
Palm Beach Strategic Income, LP (f/k/a Palm Beach Strategic Opportunity Fund, LP);
Palm Beach Strategic Offshore; PBL Holdings, LLC; and PBL Opportunities Fund, LP)
and shall include without limitation any and all principals (including but not limited to
Bruce Prevost and David Harrold), members, partners, sharcholders, owners, interest
holders, managers, directors, officers, employees (including but not limited to Michael
Ise, Tanya Powe-Faugue and Robert Tchatal), consultants, agents and attorneys therefor,
including former principals, members, partners, sharcholders, owners, interest holders,
managers, directors, officers, employees, consultants, agents and attorneys therefor
during a time at issue with respect to the Requests below.

“Person™ refers to any entity, including without limitation an individual, association,
company, partnership, joint venture, association, syndicate, corporation, trust, estate,
natural person, business entity, group, institute, and any other form of private or business
organization, and also any governmental entity, department, agency, bureau, political
subdivision or other form of public organization.

All references to any Person include his/her/its employees, agents, servants, subsidiaries,
parent company, affiliated company and any other person or entity or representative
acting or purporting to act on behalf of or under his/her control.
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documents are contained and the name of the documents being produced,

Unless otherwise specified, all Requests are for documents dated January 1, 1997 through
the present.

If in responding to these Requests you encounter any ambiguily in construing any
Request, instructions or definition, set forth the matter deemed ambiguous and the
construction used in responding thereto.

This Request is deemed to be continuing in nature, and in the event you become aware of
or acquire in your possession, custody or control additional responsive documents, you
are requested to produce promptly such additional documents for inspection and copying.

DOCUMENTS REQUESTED!

All Communications between the Offshore Funds and Petters.

All Documents referring or related to Petters.

All Communications between the Offshore Funds and Vennes,

All Documents referring or related to Vennes.

All Communications between the Offshore Funds and Palm Beach.
All Documents referring or related to Palm Beach.

All Communications between you and Petters.

All Communications between you and Vennes.

All Communications between you and David Harrold.

All Communications between you and Bruce Prevost.

All Documents referring or related to any transactions or contemplated or proposed
transactions between the Offshore Funds and Palm Beach.

All Documents referring or related to any transactions or contemplated or proposed
transactions between the Offshore Funds and Petters.

All Documents referring or related to any transactions or contemplated or proposed
transactions between the Offshore Funds and Vennes.

! Documents and Communications previously produced by Mukamal to GECC need not be produced in
respoiuise to these Requests.
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31.

32.

33.

34.

35.

36.

37.

38.
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All Communications between you and any Participant or Subparticipant, each as defined
in the Participation Agreement attached as Schedule 1.

All Documents referring or related to the Participation Agreement attached as Schedule
I.

All Communications between the Offshore Funds and GECC.
All Documents referring or related to GECC.

All Documents and Communications referring or related to any transactions,
contemplated or proposed transactions, business or relationship between GECC and
Petters.

All Documents and Communications referring or related to Geoffiey Varga v. U.S. Bank
National Association, Civ. No. 12-3180 (D. Minn) and No. 13-2709 (8th Cir.).

All Documents and Communications referring or related to Geoffrey Varga v. Palm
Beach Capital Management, LLC, Civ. No. 9:09-cv-82398 (S.D. Fla).

All Documents and Communications referring or related to Pafm Beach Finance
Partners, LP v. Geoffiey Varga, Civ. No. (0:08-cv-06138 (D. Minn).

All Documents and Communications referring or related to any other case filed by or
against you.

#4204694 v1
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AGREEMENT

NOW, THEREFORE, in considemfion of the muinal covenants and aprecments set forth
in this Agreement and for other pood and valuable counsideration, the sufficiency of which is
hereby acknowledged, the Partics agree as follows:

1, Definitions

1.1 The fof[éwing tenns, when used in this Agreoment, will have the meanings
assigned to them below:

“Accepiance Letfer” means that cerlain letier agreement, dated as.of September 24,
2013, by and among Grantors and Parlloipant wnh respect to the Transaction and matters
anciltary to the Transaction,

“Additlonal Consideration” means (a) so long as the GECC Settiement is fully executed
on or before Janwary 15, 2014 (the “Seitlement Deadline”), iwcnty-ﬁ\rc pereent of the progeeds
of the GECC Settlement, net of ali costs and expenscs of pursuit of the GECC Settlement,
received in the amount (1) exceeding $ and {b)
fifly pereent of the proceeds recovered from any Clawback Proceedings, net of all costs and
expenses of pursuit of the Clawback Proceedings,

“Benefit Plan" means an “employce benefit plan” subject to Title I of ERISA, a “plan”
subject to Section 4975 of the Code or any Entity whose assets include the assets of any such
cmplayee benefit plan or plan,

“Breakup Fee” has the meaning glven to it in Section 22,

“Business Day"” means any day that is not (a) a Satwrday, (b) a Sunday or {c) any ofher
day on which commercial banks are authorized or required by law to be closed in the Clty of
New York or Grand Cayman, Cayman Islands. .

“Claim Documents™ means any agreements, instruments or other doguments evidencing
or relating to the Claims, including the Loan Documents,

“Clawback Proceedings” means procecdings or other acflons commenced fo asser
clawback cinims against Investors who redeemed Interests in PBO mndfor PBO I prior {o the
commencement of the Hquidation proceedings for PBO and PRO 11.- :

“Closing Date' means (he date on 'which Grantors receive the Initial Purchase Price from
Participant,

“Code” means the Internal Revenue Code of 1986, as amended, and the rules and
regulations promulgated pursuant to it.

159-ST9PARTSIFIRE30.12
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seeurities), suits, cavses of action and any other right of either Granior against any atlorney,
accouniant, financial advisor or other entity arising under or In chnnection with the foregolng,
including specifically the clalms and causes of action ésserted in the proceedings brought.against
1.8, Bank Natlonal Association pending in:the United States Disiriet Court for the District of
Minnesots, Civil Action Number 12-3180 (the “U.S, Bank Proceedings”) and claims and causes
of action asseried ngainst GECC in the GECC Adversary Proceedings (the “Third-Party
Claims™}; (g) the Underlying Dosuments; (h) the proceeds of the Clawback Proceedings; (i) all
colfpters! end security of any kind for or in respect of the foregoing; () all cash, securities or
other praperly, and all setoffs and recoupments, received, applied or effected by or for the
account of sither Grantor, including ell payments, property or other distributions obtalned by or
theough redemption, consummation of a plan of reorganization, restructuring, liguidation or
otherwise of the Delitor; and all cash, securities, interest, dividends and other property that might
be exchanged for or.distributed or collected with respéct to, any of the foregoing; and (k) all
procceds of all or any of the foregoing. While the procecds of the Clawback Proceedings are
included in the Grantors® Interest, the olaims in the Clawback Proceedings are not included in the
Grantors” Interést and are to remain titled to and in the name of Grantors and/or the JOLs at all
fimes,

“Initial Purchase Frice” means the initial portion of the purchase price io be pald by
Participant to Grantots in exchange for the Participation, as set forth on Exhibit A attached to
this Agreement.

“Tnvestors” means the then-current owners and holders of shares in either Grantor, as
registered on the sha:eholdcr register of either Craulor, as ihs case might be (Including
Pasticipant),

“JOLs" means Geoffrey Varga and Mark Longbottom, in tlaexr capacities as thc Joint
Offi cial Liquidators of Qrantors.

., .
“Loaa Dacuments” means any and all agreements, mstmmenis or other documents
evidencing, sccuring or relating to the Loans, -

“Liguidsating Trust Inferest Documents” means any and all agreements, instraments or
other documents evidetwing, securing or relating to the Liquidating Trust Interest.

“Obtigations Tund” has the meaning given to it in Seotion 6.2,
“Cyffered Investor” has the meaning given to it in Section 17.5

“Operative  Agreements” means, vollectively, the Accoptancc Letter and this
Agreement

“Participant Expcnse Reimbursemcn!" has the meaning gwcn to it In Section 21,

“Paﬂicxpation has the meaning given {o if in Section 2

159-$70/PARTS/1938630.13
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takes from CGrantors, ah '@ = , B participation interest in respect of the
Grantors® Interest (the “Participation”) in consideration of the payment in full by Partivipant o
Grantors of the Purchase Price in accordance with this Agreement. In no event will the
Participation be decmed to be a loan from Grantors fo Participant. '

3 Conditions Freeedent to Closing

3,1 Paricipant's obligations to pay the Purchase Price to Granfors and to acquire the
Participation is subject to the conditions that (a) Grantors’ reprosentations and warranties in this
Agreement are true and correct an the Agreenient Date and the Closing Date, {b) Grantors have
complied in alt material respects with all covenants required by this Agreement fo be complied
with by them on or before the Closing Date, (c) Participant has received this Agreement duly
executed ont behalf of Grantors and (d) Grantors have delivered to Participant a sealed copy of

the order of the Court evidencing Court Approval.

32 Grantars’ obligation to grant the Parficipation to Participant on the Closing Date
is subject to the conditions that (a) Participant’s representations and warranties in this Agreement
are true and correct on the Agreement Date and the Closing Date, (b) Participant has complied In
all material respects with all cavenants required by this Agreement to be complied with by it on
or before the Closing Date, (¢) Grantors have received this Agrcement duly exceuted on behalf
of Participant, (d) Grantors have received payment of the Initlal Purchase Price from Participant,
(e) Participant has established the Obligations Fund with Grantors and (f) Grantors have obtained
CGourt Approval, - C : : S

4. Payment of {he Purchase Pris¢
4.1  The Purchase Price is to br.:: paid as foliows:

(@)  On the Closing Date, upon satisfaction of all of the conditions precedent
set forth in Scefion 3.1, Participant will pay the Initial Purchase Price to Scller, by bank wire
ransfer of jmmediately available funds, In making payment of the Initial Purchase Price,
Participant may credit against the amount of the Initial Purchase Price any amount that would be
due and owing to Participant in its capacity as lender pursuant fo that certain Credit Agreement
datcd August 14, 2009 among, infer alia, Granlors ss Borrowers and "
S e s | ender, as amended from timo to time, including pursuant to tha
modification agreement being entercd on or about the date of this Agreement (collectively, the
“Credit Agreement"), with SN
pursuant to the Credit Agrecment to £ mal) ovember 30,2011,

) _ (b) . As any amounts tfat would be subject to sharing as part of the Additional
Consideration are paid to or made available to Participant, Participant will pay to Grantors, by
pank wire transfer of immediately available furids or by erediting against any Participation
payments due fo Participant pursuant to Section 6, any Additional Consideration due with respect

to such amounts,
42 All cash payments made by Participant fo Grantors or by Grantors to Participant
pursuant {o {his Agreement (including, but not timited to, the payments of the Purchdse Price) are

6
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of the Grantors' Interest, (y) the management or administration &f the liquidation estates and
liquidation proceedings of Grantors or the adjudication of any disputes among creditors of
Grantors or Investors or (2) the investigation or prosecution of the Clawback Proceedings (except
as provided in Section 9.5) (the “Exeluded Obligations™). Crantors covenant and agree io
remain respansible for and perform the Excluded Obligations, N s

. 62 On the Cloging Dats, Participant will establish with Girantors a fund in the amouit
of U8$500,000,00 1o be vised by Grantors in satisfaction 6f Obligations as thoy come due {the
“Obligations Fund”), The Obligations Fund is to be'held by Grantors on trust for and for the
benefit of Partielpant and is to be ndministered by the JOLs, Grantors may disburse funds from
fhe Obligations Fund to satisfy Obllgations, subject to Parlicipant’s prior approvael, which
approval Participant will not withhold or delay unrcasonably once Grantors haye .presented
Participant with written documentation satisfactory to Participarit in the exercise of its reasonable
discretion to confirm the nature, amount and payce of sugh Obligations. Grantors are to hold tho
Obligations Fund in insured intcrest-bearing deposit ccounts approved by Partiof parit in advance
and maintained at commercial banking instittions located in the United States of America,
which approval Participant will not withhold or delay unreasonably. All interest that accrues on
the amounts deposited in the Obligations Fund will become part of and will be frested as
principal of the Obligations Fund, Any amounts remaining on deposit in the Obligations Fund
upon the earlier to ocour of (a) satisfaction of all Obligations or (b) an Elevation having occurred
in respect of the enticety of the Grantars® Interest that is capable of being assigned is o be
returmed to Participant promptly wpon deémand; provided, hawever, Crantors way retalt an

amount necessary to- pay for any Obligations incuried but not yet paid prior to such date.
Without limiting Participant’s obligations set forili in Scetion 6.1, Participant will have no
fitriher requirement or liability for funding or adding to the principal of the Obligations Fund
once Participant has made the initial US$500,000.00 deposit into the Obligations Fund,

7, Payments on Aceount of Participation

7.1  Upon receipt by either Grantor of any cash Distribution, such Grantor, without
set-off, deduction or withholding of any kind (except to the extent.required by applicable law),
wili pay an amount equal to such cash Distribution, by the date two Business Days after réceipt
of Immediatety available funds or after funds become available for distribution after deposit of a
check, draft or other instrument (such date being the “Participant’s Due Date”), to Participant
in immediately available funds by wire transfer to Paticipant in the same currency as that
retelved by such Grantor pussuant to the wire transfer instructions of - Participant specified in
Exhibit B. To implement the foregoing provisions of this Section 7.1, Grantors and Pactlelpant
will establish a control account (the *Control Account”) as an lnsured interest-byaring deposit
accouni approved by and under the control of Participant maintained at 3 commerclal banking
Institution located i the United States of America and will direct all payors of amounts
constituting cash Distributions (including U.S. Bank (as defendant in the U.S, Bank
procecdings), GECC, the trusies of the Liquidating Trust, the Debtor and any Entities acting for
or ort behalf of the Debtor and any Entities controlfing or holding-any restitution, remission or
réscission payments made on accaunt of Petfers) to make all such payments due to Grantors {o
the Control Account. Participant will have the right, infer alia, to make withdrawals from time
to time from the Control Account and to retain all such amounts withdrawn from the Control

8
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{g)  Participant acknowledges that the consideration paid pursuant o this
Agreement for the purchase of the Participation might differ both in kind and amount from any,
 Digtribution,

12.2 Except as expressly stated in this Agreement, Participamt makes no
representations or warranties, express or implied, with respect to the Transaction,

123 Participsnt acknowledges that () Grantors® sale of the Participation to Participant
is irrevocable and (b) Parlicipant will have no recourse to Grantors except In respect of (i)
Grantors' breaches of their representations, warraniies or covenants and (i} Granfors®
indemnities, in each case as expressly stated in this Agreement,

13, Indemnification

§3.1  Grantors agree, jointly and severally, to indemnify, defend and hold harmless
Participant from all losses, damages and Habilities, including reasonable attomey's fees and
expenses, that result from (2) Grantors' breach of any represcatation, warranty or covenanf of
CGranfors set forth in this Agrecment or (b) any obligation of Grantors or Participant to disgorge,
in whole or in part, or otherwise reimburse (by seloff or otherwise) the Debtor or any other
Entity for any paymients, distributions, property, scteffs or rccoupments recelved, applied or
effected by or for the account of ¢ither Grantor under or in connection with the Participation and
not distributed or paid by Grantors o Participant, Notwithstanding any contingent obligation
that exlsts pursuant to this Section 13,1, Grantors and the JOLs may pry any other ligulidation
expenses and distribute assels from the Grantors' lguidation estates in the ordinary courss,
except lo the extent that Participant, in good faith and pricr to any such payment or distrlbution,
has provided written notification fo the JOLs of a claim arising pursuant to this Section 13.1 in
an amount that could cause making of the payment or distribution to subvert the statutory order

of priority,

13,2 Participant agrees to indemnify, defend and hold harmiess Grantors and from all
losses, damages and liabilitles, including reasonable gtiomey’s fees and expenses, that result
from Partlcipant’s breach of any representation, warranty or covenant of Participant set forth in
this Agreement. Participant agrees to indemnify, defend and hold harmless Grantors and the
JOLs from all losses, damages and Hebilities, including reasonable attorney’s feas and sxpenses,
that result from Qrantors acting ot refraining to act with respect to any Act at Participant’s
direction,

i4. Costs and E:pensas

The Parties apree to bear their own respective legal and other costs and expenses for
preparing, negoliating, executing and implementing this Agrecment and any related documents
and consununating the Transaction,

4
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Subparticipation does not violate applicablc law, (il) Grantors continie to deal solely and directly
with Participant in comnection with the Participation and (ili) such Subparticipation does not
refieve or release Paticipant from any of its obligations pursuant to this Agreement, Any
Subparticipation pursuant to this Section 17,4 will be subject to the subpartioipant making for the
benefit of Grantors substantially the representation and warranty set forth in Paragraph 12,1(f)
and ¢ovenanting and agrecing that it will obtain for the benefit of Grantors froni any Entity to
which it grants a further subparticipation substantlally the same representation and warranty as is
set forth in Paragraph 12,1(f), B

17.5  Without limiting the gencrality of Section 17.4, Grantors acknowledge that after
the Closing Date Participant will offer the Investors other than Participant (each an “Offered
Investor™) the right to buy Subparticipations in the manner described in this Section 17,5,

(a)  Within a reasonable period of time afier the Closing Date, Purchaser, with
the cooperation of Grantors and the JOLs, will notify each of the Offered Investors of their right
{without abligation} to purchase Subparticipations (the “Subpariicipation Offer™),

(t)  Pursuant to the Subparticipation Offer, each Offered Investor will have the
right (but not the obligation) to purchase a Subparticipation ina percentage up to (but not greater
than) its Pro Rata Share, Each Offered Investor’s purchase price for its Subparticipation will be
caleniated by multiplying such Offered Investor’s Fro Rate Share by an amount (the “Adjusted
Purchase Price”) equal to the appregate of the Initial Purchase Price, Participant’s cost to acquire
the lender’s rights pursuant to the Credit Agreement and the $500,000.00 deposited into the
Obligations Fund, Pursuant to the Subparticipation Agreement, each Offered Investor that elecis
to purchase 4 Subpatticipation will be reguired to pay to Participant, fnfer alia and from time to
time, -amounts equal to such Offered Subparticipant®s Pro Rata Share of (i) all Obligations,
subject to the avallability of the Obligations Fund to fund the payment of Qbligations and (i) all
of Participant’s reasonable, ordinary and documented obligations arising pursuant to or in
connection with the management and administration of the Partleipation ‘and the
Subparticipations granted pursuant to the Subparticipation Agreement,

{¢) To obtain detailed information concerning the Subparticipation Offer,
including Information detailing the Adjusted Purchase Price and a copy of the Subparticipation
Agreement fo be executed by each Offered Investor slocting to pwwhase a Subpasticipation, an
Offerad Investor mus! complete and retutn to Participant a confidentialify agreement in the form
that Purchaser promulgates, In connection with its notification of.the Subparticipation Offer,
Participant will disclose to the Offered Investors the defailed timetable that will apply with
respect to the Subparticipation Offer,  All Offered Imvestots .electing to purchase a
Subparticipation will be required to adhere to such Hmetable, as auch t:mctabla might be revised
by Participant from timc to time,

: @) If Participant fails fo make the Subpamcipation Offer in accordance with
the provisions 'of this Section 17,5, then the Offered Investors will- have the right,
notwithstanding the provisions of Seclion 34, to seek specific performence of Pm’l;cxpant 8
obligation to make" thc Subparticipation Offer in accordance W:th the provisions of this
Section 17.5.

. . 16
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attomeys advise if that it has a legal obligation to do so o that fallure to do so might result in it
incurring a liability to any other Entity, {(¢) to its professional advisors and auditors, (f) to any
Investor in order to obtain Court Approval, provided that such disclosure is Hmited to the
provisions of the Operative Agreements but not the identity of Participait or the terms of the
Credit Agreement, or () as sot forth in Section 20,2 or 20.3.

202 Subject to the provistons of Section 20.3, Participant may disclose the contents of
the Operative Agreements (but not the Purchase Price) to any proposed iransferce, assignee,
subparticlpant or other Bntity proposing to enter into contractual relations with Participant in
respect of the Parlicipation or any part theeeof, provided that Participant procures from such
proposed transferce, assignee, subparticipant or other Enfity its writien agreement o abide by
confidentiality obligations substantially simifar to those in this Section 20,

20.3  In connection with the Subparticlpation Offer, Grantors and Participant (a) may
notify cach Offered Investor gencrally of the Participation and, of its right to pwrchase a
Subparticipation in a percentage not to exceed its rospective Pro Rata Sharc and (b) may disclose
to each Offered Investor tiiat has cxecuted and delivered the confidentiality agrecment roquired
pursuant to Paragraph 17.5(c) detailed information concerning the Participation (ineluding the
contents of the Oporative Agreements, inchuding the, Purchast Price), the form subparticipation
agreement, its Pro Rata Share and the purchase price for its Subparticipation, all as anticipated
pursuant to Section 17,5,

21, ParHcipant Expense Relmbursement

If the Transaclion I3 nol consummated because {a) another purchaser purchases the
Grantors® Interest {or any part thereof) {whether as the result of & higher bid approved by the
Court or otherwise) or (b) either Grantor intentionally breaches this Agreement or intcntionally
fails to consummate the Transaction, then Grantors, jointly and severally, will reimburse atl of
Participant’s expenses in- connection with the Transaction up to £ - i(ihe “Participant
Expense Reimbursement™); provided, however, that, if the Participant Expense Relmbursement
is due and owing as a result of any circumstance described in clause (b) sbove, Participant
acknowledges that (x) the Participant Expense Reimbursement “will become expenses of
Grantors’ liquidation estates, payable only when Grantors® liquidation estates have assets
sufficient for Grantors to pay the Particlpant Expense Reimbursement and (y) the Partlcipant
Expense Reimbursement might be subordinate to other Cayman Islands creditor claims pursuant
to applicable Cayman [slands law, v

22. Breakup Fee

Ifthe Transaction is not consummated because (g) another purchaser purchases the
Grantors' Interest (or any part thereof) {whether as the result of a higher bid approved by the
Court or otherwise) or (b) elther Grantor intentionally breaches this Agreement or intentionally
fails to consuramiate the Transaction, then Grantors, jointly and severally, will pay to Participant
a breakup fee equal tog@@® of the Inltial Purchase Price EEENEEEREEIF as cxpenses of their
liquidation estates (the “Breakap Fee™); provided, however, that, if the Breakup Fes is due and
owing as a result of any clrcumstance deseribed in clause (b) above, Participant acknowledges

e ' ' I8 >
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25, Jurisdiction

29,1  Bach Party irvevoeably and unconditionally submits to and accepts the exclusive
jurisdiction of the United States Disirict Court for the Southern District of New York located In
the Borough of Manhattan ot the courds of the State of New York lacated in the County of New
York for any action, suit, or proceeding drising out of or based updn the Operative Agreements
ot any matter relating to them or the Transaction, and waives any objection that it might have to
the laying of venue in any such court or that such court is an inconvenient forum or does not
have personal jurisdiction over it; provided, however, that nothing in this Section 29 will limit or
restrict the ability of the JOLs to seck directions from the Covrt solely. with respect to their duties
and obligations as jolnt official liguidators of PBO and PBO 1L

29.2  The Parties irrevocably agree that, should either Parly institute any Jegal action or
proceeding in any jurisdiction (whether for an injunetion, specific performance, damages or
otherwise) in relation to the Operative Agreements or the Transagtion, no immunity (to the
extent that {t might exist at any time, whether on the grounds of sovereignty or otherwise) from
such action or procecding will be claimed by it or on its behalf, any such immunity being liercby
frrevocably waived, and each Party irrevocably sgrees that it and ils assels are, and will be,
subject to such legal action or proceeding in respect of its obligations pursuant to the Operative
Agreements or with respect to the Transnetion,

30. Waiver of Jury Trial

The Partles hereby Irrevouably and unconditionally waive, to the fullest extent permitted
by applicable faw, any right that they might have to trial by jury of any claim or cause of action,
or in any legal proceeding directly or indireetly based upon or arising out of the Operative
Agreements or the Transaction (whether bascd on contract, tort or any other theory). Each Party
(a) certifies that no representative, agent or aftomey of any other Party has represented, expressly
or otherwise, that such other Party would not, in the event of litigation, seek to enforce the
foregoing waiver and (b) acknowledges that it and cach other Party have been induced to enter
into this Apreement by, among other things, the mutual waivers and centifications in this Section,

35 Captions

The captions and headings In this Agreement are for convenience only and will not affect
the interpretation or construction of this Agreement,

32.  Severshility

The illegality, invalidity or unenforcesbility of any provision of this Agreement pursuant
to the law of any jurisdiction will not affect its legality, validity or enforceability pursvant to the
law of any other jurisdiction nor the legality, validity or enforceability of any other provision,

. . 20
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iN WITNESS WHEREQF, Grantors and Participant have executed this Agreement by
their duly authorlzed officers as of the date first set forth above,

130-379/PARTSA0IR630.12

GRANTORS

PALM BEACH OFFSHORE, LTD, (IN OFFICIAL
LIQUIDATION)

By: 6‘/ 7
Name: Geoffrey Varga (as agent without personal Habllity)
Title; Joint Offigial Liquidator

PALM BEAGH OFESHORE k1, LTD, (IN OFFICIAL
LIQUIDATION)

Name; Geoffrey Varga (as agent without personal lHability)
Title: Joint Official Liquidator

PARTICIPANT

REDACTED

22
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To acknowledge and accept their obligations sct forth In Sections 6,2 and 9.4 and the indennity
provided to thern in Section 13, the JOLs have executed this Agreement as of the date first set
forth above.

P

GEOFFREY VARGA, IN HI8 CAPACITY AS JOINT

MARK LONGBO OM’ 1% EIS CAPACTIY AS
JOINT OFFICIAY LIQUIDPATOR OF PRQ AND PO

1
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the Participation Agreement, as amended pursuant to this lefter agreement. The Participation
Agreement, as amended pursuant to this letter, constitutes the entire and final integrated
agreement of Participant, PBO and PBO II with respect to the subject matter hereof,

Very truly yours,
REDACTED
REDACTED -
By:
Name:
Titie:
REDACTED

ACCEPTED AND AGREED:

PALM BEACH OFFSHORE, LTD. (IN OFFICIAL LIQUIDATION)

By: C%/_Jﬁ

Name; Geoffrey Varga (as agent without personal liability)
Title: Joint Official Liquidator

PALM BEACH OFFSHORE 1}, LTD. (IN OFFICIAL LIQUIDATION)

By: C”i/:’ﬁ
Name: Geoffiey Varga (as agent without personal Hability)
Title: Joint Official Liquidator




