CAUSE NO: G218 OF 20 15

oy
pH TN ¥ e
E PUBLIC SERVICE MANAGEMENT LAW (2013

pursuant fo Pari 1, Section 7(1)

AND IN THE MATTER OF THE ¢AYMAN ISLANDS CONSTITUTION ORDER 2009
pursuant to Part 1, Section 7(2)(G)J(e)

AND IN THE MATTER OF AN APPLI¢ATION FOR JuDICIAL REVIEW pursuant to Order
33 of the Grand Court Rules ,

APPLICANT

BETWEEN: MARLENI RIVERS ‘
|‘

AND: THE Civy SERVICE APPEAL COMMISSION FIRST RESPONDENT
\ .

_g
AND: THE CHIEF OFFICER (Home Affairs) SECOND RESPONDEX

AND: THE ATTORNEY GENERAL

NOTICE OF ORIGINATING MOTION

I . ’
TAKE NOTICE that the Co rt af the Law CQurs, Geor e Jown, Grand Cayman
will be moved onglg# 1394 ?&qgoogg as soon thereafter cg
counsel can be heard, by Counfsel on behalf of Marleni Rivers for an order of



given the opportunity to challenge vig CIoss examination. 1f the

‘additional’ reports ’r;hcﬁ he received are formal incident reports of
j}



value to the Qrfegofigf!)ns, and should have ddded nothing probative

fo the Chief Ofﬁcer’sfdecision MAaking process,



absence of any exdonoﬁons by the Appellant ot the fime of her

dismissal on the 5th of June 2015,



3. lnconsisfency and Bias

and that she wclsf fhe one who was fransferred fo  the Fre

Department in Grdnc;ﬁ Cayman after having made the report against



dccessible to the dhief Officer. |t cannot go unnoticed that the

Submissions
SUIIMISSIONS

|

‘Allegations of Misconduéf’, Q presumpfion that there had been no
findings of foct as yet cmc;!i that o esponse would be needed from the
Appellant in Order to conf‘inue the investigation, However, in his second

PAragraph, fhe Chief Officer stafes,

Having receiveqd cfddifional feporis relative fo this mafter ang

reviewed the same, copies of which are affached for your review

1



aggravating factor ’ gl



[
above and the offached eﬁxio’ence in writing...”. Not yet being in POssession

of the Appellant’s responsé, and inviting her to 'espond, the Chief Officer

concludes that |

The Chief Officer The-refore,E in his lefter on the 50 of June 2015 seems to
have found enough ‘Jr‘ghijr’ to have come to the conclusion that the
allegations in the report wére already irefutable Proof of misconduyct and
that his decision to Termincl';fe Wdas dlready wel) founded, This decision can
only be described as irraﬁo;wcfl and Unreasonable, even reckless.

[

On the 26" of June 2015, mr his “second dismissqy” letter he states;



' Having reviewed all of fhe facts presenfed in this matter including your
wriften and verbaj explanaﬁon I have re-assessed the situation ang am of
the view that you have engaged In gross misconduct and that the grounds

for dismissal for this level of m:sconducf have been pbroven.,

By this time, he seems me'rely fo repeat his conclusions of June 5in 2015,

nohmfhs’rondmg his osserhons of having now ‘reviewed all the facts’ and
\

having're-assessed’ the si’nihoﬂon. l'nherenf in this letter is an inference that
he had not had the full foc’rs at the time of the first lefter and as such had
aiready jumped to conclumons as to the Appellant’s Quilt, an obvious
inference of bigs on his pcr’r Whatever the Appsilant had to say in
response would be lrrefevanf N either event, the Gppearance is that the
Appeliant was fired’ ’rvvfce Clearly this is llogical ana as such she would

have been effectively dlsmrssed from the Fire Service on the 5t of June

J

2015, Such inherent pre Judgmerﬁ and bias seemed to have escaped the

additional evidence did] he rely on, having now reviewed all the facts’ 1o
‘dismiss’ her ¢ second Time’) The decision lacks reason and is thus irationalt,

Predetermined and blGS@d



As such, the other procesjses inclgding that of placing the Appellant on

required leave were mere!{/ to give the impression and appearance of full
|
compiiance with the proviéions of Schedule 1 Section 8(2) of the Personne!

Regulations (2013 Re‘evision)i and that a full, impartial and a fair dpproach
was peing given to the invies’rfgo’rion of the allegations of the Complainant
and the response of the Agi)pellcmf. The burden of proof must rest with the
complainant. It does not or;opeor that the Chief Officer applied his mind to

this concept ot all. This is ibrocedurc! eror in itself.

. The CSAC faited to observ%a this error of natural justice was not cured by ifs

affempt to reinstate the Af)pelfonf from the 27" June 2015, The Appellant

maintains her assertion Thaj’r the tenor of the Chief Officer's Memorandum
|
of & June 2015, compounfded by his failure to give her a frue opportunity

to advance her case (sejé below), suggesls that he had arrived at a

decision (of guilt) prior o fﬁeoring from the Appellant and that he did no
more than pay lip servioeﬁo the Appellant’s right to o fair and imparticl
hearing. The CSAC Qppeorg to have invited the Chief Officer’s response but

|
did not critically examine |his decision making process and the inherent
‘conclusiveness of guilt’ inlits tenure. In her application to the CSAC for

review, the Appellant’s co:unsel had oullined the bases and grounds on

g
which the decision of the Chief Officer should not have been upheld. It is



submifted  that the response of the Chief Officer failed fo address the
substance of the Appell;:mT’s grqunds for appeal and perhaps not
surprisingly so, given hfs(TwiJci:e) clear intention of dismissing the Appellant in
lefters addressed fo her bofrh before he had had the full facts,

. Had the Chief Officer Correjcﬂy applied his mind fo the burden of proof, the
Chief Officer would have b;een oblelfo appreciate the true evidential state
of the circumstances, whiereby (given that it was one written account
cgainst another) the cqse: could ﬁo’r be proven against Ms Rivers in the
dbsence of supporting evidence or, af the very least, a carefyl assessment
of both the Complaino?ﬁ’s and the Appellant’s  demeanor under
questioning or tested undef the “fires of Cross examination”, It is noteworthy
that in his Response dofe‘id 31 July 2015, the Chief Officer has still not
explained what evidence JUSTifled his decision fo prefer the Complainant’s
word fo that of Ms, Rlvers os T has fo be accepted that her account in no
wday suggests an degsaor; of guilt, The CSAC appedars not to have taken
that fact info account wihife under deliberation of the Chief Officer’s
decision to dismiss, and Thé fact that a person cannot be guilty unless their
mind s guitty (excepting clses of strict liability, an example of which this is
nof). Further it is clear Tho;‘ the Appellant has denied the context of her

inferaction with the compiéinonf as being sexual, the central issue.



4. The Appellant presented ’r;he names of two witnesses who she informed
would be able to provide ?elevonf evidence (see written accounts of the
Appellant dated 8 June 2b15). The Chief Officer failed to contact these
persons and, having failed [Jro do so, further failed to give the Appellant the
opportunity to prodube Theg withesses herself, Furthermore, the Chief Officer
failed fo moke any enqumes WITh the pofential withesses named by the
Appeliant, even though They were available and under the command of
the said Chief Officer. To ﬁur’rher Ccompound that error, the CSAC did not
appear to have Qppreciqéred that The Chief Officer had failed fo make
confact with them and by SO doing would have denied the Appellant
fair hearing  where ev;dence that  might have supported  the
Appellant, (and espeololly Jm circumsfances where he had the power fo
secure their cooperaﬁon) wos missing though available. A Tair hearing
would have obviously been denied. Given the iack of corroborating

evidence for the Complomcmf such steps should have been faken by the

Chief Officer on his own lnlﬁfof;ve,
i
;‘

3. Itis no excuse for the Chiéf Officer to affempt to shift this responsibility to
f

the Appellant for securing gpofenﬂo! withesses. In performing the dual role

of both investigator and deoision maker, the Chief Officer was under g

duty fo consider pofenﬁcfly relevant evidence, the existence of which he

wWds on notice and whicﬁ could have been readily obtained without



to cause the Appellant's withesses o be called, even though it became
cware of that fact, so ’rh:cfr it could properly and fully determine the
lawfulness of the Chief Oﬁ!‘icer’s actions. On the face of the record, the
failure of the Chief Officer ffo call Thé wifnesses which had bean provided
by the Appellant should héﬁve raised the threshold for bias in the mind of

the CSAC.



o.

It would appecr from the 5h§ef Officer’s response that there is ¢ difference
i
in recollection betwaen Th_!e parties as to whether Ms Rivers was given the
opportunity to be heard c_inroHy. Even if the Chief Officer's recollection is
indeed correct (which is nc_i)T accepted by the Appellant) the CSAC ought
to have oppreciQTed that i\!/!s Rivers is a firefighter, not o lawyer. She was to
be deemed wholly unfoimil;iqr with _’rhe fact finding and disciplinary process.
In contrast, the Chief Ofﬁcér was or should have been fully familiar with the

process and should hove explained to her in far clearer terms the

procedure which was bemg foflowed

. The Chief Officer states “jf'he Appellant made no request for the Chief

Officer fo produce any v;rifnesses for cross-examination.” This is hard ly
|
surprising since Ms Rivers hc:::d no %ded that she was permitted to do so nor
wdas she aware of the con;sequences of failing to ask for this to be done,
Had the Chief Officer expjidined the procedure (and explained that Ms
Rivers was entifled to reques% such cross-examination) Ms Rivers would no
doubT have requesfed it, The Chief Officer dlso states “The Appeilant did
not request fo be allowed ;‘fo bring any wiinesses fo give evidence on her
behaif.” Again, Ms Rivers hcgd no idea that it was her responsibility fo do so.
Had the Chief Officer explc?ineol the procedure in a clear and precise way,
No doubt Ms Rivers would h:o:ve requested this, Having provided the names _

of withesses, Ms Rivers was entitled fo think that the fribunal would make
|



the necessary independeﬁf inquiries of these persons, especially where

they ought fo have appreciated that Chief Officer had nof.

. The Respondent alleges Thpf it was the Appellant’s dufy to produce such
withesses and evidence os she thought useful, It is submitted in response
that the Chief Officer hosfe duty fo investigate such matters on his own
initiative once the names o!f such withesses are provided. The Chief Officer
in The' process of his invesﬂgio’rion, if he embarked on one, does not appsar
to have hod any inTenTiojn of ascertaining whether the witnesses weare
willing fo cooperate and ?vhefher they had information pertinent to the
investigation. It is now perhaps cledrer to infer why they may not have |
been contacted, given Thé nature and content of the svidence they were
likely provide. Further, it is urgwfcsir [{® éxpec’r the lay Appellant in the absence
of any warmning from the Jfriki)unof fo know it was her responsibility to contact
and produce witnesses. In gei’rher event, the resulf is the same: the hearing

was devoid of perfinent rielevan’r evidence in the determination of the

matter.

. The Chief Officer exo:miriwed the Appsellant’s lefter of June 8, 2015

addressed to Ms Brianng Ebcnks,(buf which appears to have been meant

to address the Compleinen;ﬂ where she states:



‘I have been doingjsince I.mef her in 2011. She never tell me that
she does not want rjne to hug her so | assume everything was o.k.

with us...l did not kn,iow that I was making Mrs. Jessica unhappy or
i :
offended because sbe never fells or shows me that | was doing her

something she dioﬂ' not appreciafe. In fact she hugged me
back....Mrs. Jessica ll did not know | offended vou. | wish you had
said if so that | couldf avoid this mess. | am extremely sony and ask

from the boffom of my heart that you forgive me | promise that it will

never happen againj as long as we live. It was not my infenfion fo

display misconduct, i‘and f am sorry you saw it that way’.

Notwithstanding the clear (jjﬁemp’rs of the Appeliant to expldin her actions
: |

and which were clearly nof an admission of guilt, the Chief Officer still went

on to find that:
‘the conduct that yjou engaged in Is confrary fo this(the Public
Service Managemfénf Law(2013 Revision)section 4(d) and

1’
unforfunofely is not syfﬁcienﬂy mitigated by your writfen admission to

1
wrongdoing and apology which was noted in vour written response

received on June $h 5‘207 5’



10.

11

! s " : e
This was an unreasonable and unjustified construction of the

!
Appellant’'s written response. It is plain from her response that the

Appellant denied those jporfs of the compicint which would have

amounted fo misconduct] It is further submifted that the Chief Officer
| .

falled to consider the Appellant’s  cultural, language and  ethnic

background in his oonsider}aﬂon of the Appeliant’s actions and how those

! .
expressions of affections or;e inferpreted. In his ‘dismissal’ letter of June 26t
he quotes from Section 4 of the draft Workplace Sexual harassment policy
in support of his decision, \é/\/ouid Jrhé fact that a male officer complained
about another male ofﬁoeiar patfing him on the shoulder in an otherwise

friendly gesture, and whé [ater 'mc:de a writfen complaint about his

disapproval of being poﬁéd, amount fo misconduct simply because the
report was made? Wou!gd it be the compiaint that would make it

misconduct or just the fact jof the physical touching?

it is apparent that the complainant made two complaints, on the
second of which the com@loinom‘ made a clear indication of disapproval

to the Appellant, There were no further unwanted touching by the




Appellant and no further complaints, As such an indication or warning from

her superior officer might hfove sufficed. The action of the Chief Officer it is
submitted was therefore d?isproporﬁonafe and the failure of the CSAC fo
. |

appreciate that fact is regrjeﬁable.

12, As set out eorlierfond above, the conduct dleged by the
Complainant is denied. Thie Complaint’s aliegation is uncorroborated in
substance and the Gliegedi behavior is arguably not sufficient as to warrant

termination, especiaily givei‘n the options cpen and available 1o the Chief
Officer, and especially in IighT of her explanations and termination of the
particular behavior affer being told by the Complainant. But for the

Appellant’s acknowledgement of having been in physical contact with

the Complainant, albeit in o context which she has explained, there would
have been little, if any, eviidence on which 1o proceed. She might have
denied the allegations Iﬂl their enfirety and possibly provided no reql
opportunity for a thorough !enquiry, She has been forthright and clear in her
account and the context |n which she was deemed to have offended. In

those circumstances the A%opelfon’r ought fo have been given the benefit

of the doubt. i




13. The Respondent OD}ZEDGC}I’S to be dlleging that previous decisions (in
i

which male firepersons weire not disciplined similarly following allegations

1
of sexual discrimination in ﬂpe workplace) were made by a different person
within - Cayman islands Gjovernmen’r and that such decisions are not

therefore relevant to the dresenT case. If is submitted that this attempt ot
|

distinguishing between ‘rhefse cases is misconceived. The Cayman Islands

Government was the decisfion make in each instance albeit with different
agents acting on its behqiif. The Appellant has been freated differently
from these males and ’rh?s? creates the appearance of bias and parfial

sexism, An  examination gof these other cases shouid have been
| _
conducted. In the obsencfe of such inquiry, the message being broadcast

is that female employeesi who may be culpable of sexual harassment

| .
against other female employees cre freated differentty and more harshly

than their male coun’rerpor;’rs‘

! ,
14, It is submitted that the Chief Officers decision to terminate the

|
Appellant for these isolofe;d and minor misinterpreted infractions after 10

years of service (and inde?ed following an apology from the Appellant to
!
the Complainant for Qﬂ\?/ uninfentional discomfort or embarrassment

Caused) was a gross overireczcﬂon. There is no evidence that the Chief

Officer considered c:lTemjoﬁve disciplinary measures short of dismissal

\
I
i
!



i
1

|
|
including reprimand, waming, further corrective fraining, relocation of the

Appeliant to another sioﬁofn( as was done in the case of male employees

accused similary) or even o period of suspension without Pay. The decision

fo terminate was mcmifesﬂi/ excessive and therefore disproportionate. The

1
Appstlant has been Treq"’red unreasonably harshly and unfairly, 1t is

respectfully submitted ’rhcn‘; the Appellant had provided ‘evidence fo the
CSAC to show that the chief officer acted in an unfair or bigsed manner or

in @ manner inconsistent Wf}h fequirements of this Part.’ Part SA(2)PSML,

l

|
18, By any stretch of fhe imagination, the actions of both Respondents
;\ ‘

were Wednesbury unrec:sohoble, In all the circumstances. Lord Mustill in EX-

parie Doody (1994}1 AC $3l stated that...'where an Act of Parliameny
1 .
confers an administrative f power fhere is o presumpfion that it will be

exercised in o manner which is fair in alf the circumstances.. faimess very
|

offen will require that g pe.f’"son th may be adversely affected...will have

an opportunity to make regaresenfaﬁons...before...or affer it is faken with o

view fo procuring its mod;r‘ﬁcaﬁon.." The Appellant now seeks 10 rely on
i

such a right, !7

16, It Is further submitted that...’the court js enfiled fo investigate the
|

aéfion of the local aufhorif;' with a view fo seeing whether they have faken

info account matiers Whé'Ch they oughf not to take injo account or



conversely have refused fb fake info account or neglected fo iake into
account matters which It ought fo take into dccounft’...'they have

neveriheless come fo o conclusion so unreasonable thaf no reasonable
|
authority could ever have come fo it, In such a case, again, 1 think ihe

courtf can inferfere..’ As';sooioTed Provincial Picture Houses Lid, Vv

Wednesbury Corporation (1974) 2 ALL ER 480,685 by Lord Green M. R., at

pages 233-234. It is submitted that this matter begs for similar considerations

by this court and it is sdjbmiﬁed: that such considerations are whoily

: |
appropriate in the given circumstances,
I

I the circumstances, it is sfubmiﬁed that on the basis of these quthorities

and  arguments outlined hjerein, that an Order of Certfiorar quashing the
i

decision of the First Respon}den’r be made on the grounds aforementioned
|

and that there was no iowfful or reasonable basis for either decision.

Dated the 25th day of Feb 2016

Crister Brady, A’n‘omey—a—low

-~ )
CRIBTER APDTR IRADY
Altorney-oi-Law




TO: The Cletk of the Courtf

AND TO: The Atforney Genera

This Noftice of Originating Motion was issued by Brady, Aftorneys-at-law for the
Applicant whose address fof service is that of her said Attomeys, Building Bé6,

Trinity Square ,71b Eastern Avenue, George Town, Grand Cayman.




