IN THE GRAND COURT OF THE CAYMAN ISLANDS
| CAUSE NO, 3 OF 2014

ANDREAS HAUG
' Plaintiff

:.ACT NG CORONER OF THE CAYMAN ISLANDS

Defendant

NOTICE OF ORIGINATING MOTION

TAKE NOTICE that the Court at the Law Courts, George Town, Grand Cayman will be moved on

at or as soon thereafter a5 counsel ¢ah be hedrd hy founsei on
hiehadf of Andreas Haug for an order of Certiorari to guash that part of the verdict returned on 7 November
20113 by the jury in the inquest irito the death of Ms Lijla Godenzi {"Ms Godenzi" or "Decedsed"). stating that
an open verdict as:to how the death was brought about had been reached, and replacing that part of said
werdict with a verdict of suicide.

And for such further and othier relief as the Court may deem appropriate in all the circumstances,

“

And for an order thatthe costs of and ipcidental fo this a.ppiicatio.n be paid by the Defepdant.

AND FURTHER TAKE NOTICE thal the grounds of this application are as foliows:
! INTRODUCTION
11 The Plaindlif was at aff isterial times the histiand of the Deceased, however at the time

of Ms Godenzi's death they had been separated for a‘pfprtt}xi'mately five months and had
comimenced proceedings to-divorce ane another,

1.2 The Defendant {"Coraner”) s and was at all material times a Coroner of the Cayman
tslands.

1.3 The Coroner opened an inquest Into the desth of Ms Godenzl on 4 November 2013
Pinques ). The Inquest was initially scheduled for 28 May 2013 bat adjourned for




1.4

i3

reasons stated by the Coroner on 4 Novemiber 2013 to be difficulties caused by the
listing of angther, unrelated Inquest on the same day, On 4 November 2013, a jury was
convened -and the substantive hearing eomimenced. The Coroner gave the jury
directions on 7 Novamber 2013 [“Directions”] ant the jury returned an open verdict
later the same day. Insofar as the verdict recorded the name and description of Ms

Godenzi and the physical cause of death; no issue arises.

Relfef is sought because the Directions were whelly deficient. In summary:
{8)  The Coroner misstated the standard of proof for a verdict of suicide.

(b} The conclusion to the Divections amounted 16 improper presstire on the jury to
return a particutar result.

{c) The Coroner ncorrectly-directed the Jury to disregard some items of evidence, '

(d) The Coroner incorrectly directed the jury to have regard to ftems.of evidence
they cught not to have considered. '

{{e) The Coroner erred in preventing the Plaintiff's tounsel from miaking submissions
o heret the end of the Directions.

Desplte repeated requests, the Coroner has failed to provide complete disciasure of the
inquest documents. The Plaintiff anticipates that the didclosure of these documenits
may give rise to further grounds of review and reserves his right tc amend this motion
foliowing disclosure of that material,

EACTUAL BACKGROUND

21

2.2

2.3

Ms: Godenzi's body was found hanging from the bedroom door T her apariment in
George Town on Saturday 7 April 2012 by the Royal Cayman lslands Police Service
["RCIPS"). She had last been seeh alive at around 1 pim on Tuesday 3 April 2012,

hn dutepsy report dated 13 Apiil 2013 ("Autepsy Report”), prepared by Dr Shravana

Jyotl ("Dr Jyotl"), conciuded that:

“The couse aof death s aﬁﬁhyﬁuﬁc}n due to hanging, Prepotiderance.of evidence
suggests that the manner of death appears to be self-inflicied and consistent
with suicide.”

The.autopsy also-found:

"Na signs of injury around the ligoture, norinjuries refated to struggle or combat
gnd no evidence of wotngs.”




2.4

2.5

At the time of her death, Ms Godenzl was suffering froin clinical depression, was being
treated by a psychiatrist and a psychologist and had been prescribed anti-ansiety and
anti-depressant-medications - Ciprolex and Zopiclone.

The RCIPS investigated Ms Godenzi's death in the usual way. Fallowung its mvest:gataon,
the RCIPS was entirely satisfied that Ms Godenzl's death 'was a suicide and no crimifial
proceedings were contemplated,

. GROUNDS EOR JUDKIAL REVIEW: THE RIRST ERROR - STANDARD OF PROCF

2.1

3.2

33

3.4

3.5

The Coroner errad in directing the jury that before they could return @ verdict of suicide

#sther possible explanations {must be] totally ruled out”, The burden of proof in cases
of suicide is the usual criminal standard. This error was caused by the Cordher's refiznce
on the case of R v Essex Coroner ex parte Hopper [1288] COD 7. Hopper was
distinguished by R v HM Coroner for Newbuty, ex parte John [1992] 156 JP 458, and it is
apnarent that the Coroner was unaware of this later case.

There are two elerments to a finding of suicide:

gy  Thet the deceased did the act that caused their death (actus rews); and
th) That the deceased intended to cause death {mens reqa).

These elemenits raust be provén beyond reasonable doubt.

Hppper concarned the death of a “happy, stirgessful, and welt balonced” 19 year oid
with no evidehee of depression or “any state of mind which would render suicide in the

yery leost Hkely”. He was found dead, his body sitting next to & shotgun.which had been

drschargeti The pellets from the shotgun had penetrated his head, Parker LJ said:

“The possibility of suicide was there for dlf i.‘o see, buk the guestion which has to
be considered is whether othir possible explanations were totully ruled aut.”

Parker L1 went -on to say ‘_cha.t “aecldental discharge” had, on the evidence, nai been
ruled out.

John copcerned @ 17 year old whe had hanged himself. The deceased was “on egsy-
going jovial boy wha was pleasant and. popular”, He had become ernotional during a
mponastic Tetréat with a school party, and had been found crying earfier in the evening.
Hopper was distinguished on the basis that, in Hopper, the “court considered that the

physical cause of death might have been an accident”, Taylor L stated that:

.......

may b& exc}uded‘ and the c:rcumstances may give fise ,f:o an :rfgg,asrzble mference
of suicide even In the absence of o suicide pote or g compelling entetedent
History: ‘




Tor set up a chair, cfimb op: i, affix o figature to the bar an the déor then around

‘one's neck gnd become. suspended involves ¢ degree of deliberation which the
Coroner considered fo exclude accident and 16 roise an irresistible inference of
suicide.”

3.6  Hepperonly applies where there is no pesitive evidence of sticidal intent, and then oy
applies 1o findings as to the deceased’s mens reo, the rationale being that, before 4
conclusion ¢an be reached for which there is ho positive evidence, other possible
eéxplanations must be ruled out. ‘Where the circumstances of death make 1t plain the
death was intended, John states that these circumstances canstitute evidence of intent
to cause death and so thers ts no need to- for other explanations to be “otally ruled
aut”,  Requiring the jGry totally td rdle out other explanations Beyond the narrow
corfines of Hopper essentlally raises the standard of proof te one of coinplete certainty,
which fs.a higher bar than that reguired in criminal cases™,

3.7 The Coraner further erred by failing to explain higw the standard of proof cotld e met,
in this case; to borrow the words of Taylor U, the cause of desth was “clearfy
deliberate”. Accordingly, the only proper way a jury could réasoriably daubt siicide
would be [fy

(a)  Therewere grounds o suspect that another had killed M5 Godengi; and

() Those grounds were sufficient to generate a reasonable doubt 2 o whether
the Deceédsed did in fact kill hersalf and

| 1) There was evidence given at the Inquast capable of suppoa’tmg reasenable
~ doubt that Ms Godenzi's death was suiclde,

- None of the abeve applied, ehd the Corener further erred in falling to recognise that there was
nd gvidence given ai the mquest capable of supporting reasonable doubt thet Ms Godenzi's
dedth was-a suicide.

GROUNDS FOR JUDICIAL REVIEW!: THE SECOND ERROR - IMPROPER PRESSURE

81 The Coroner erred by-concluding the Direetions I az;ch an unbalanced fashion that it
placed Inproper pressure on the jurv:to return ar épen verdict. A8 Lane U stated iR v
- fears [1993] 1 WLR B1&:

"I Judge’s commerits cannot bef so welghted ... @ to ledave the jury little real
chioice other thdn to comply With what are obviously the Judge’s wiews or wishes,
the decision must be that of t,‘-ze Jury and not of the jidge using the jury as
something okin to o vehicle fer his own views.

,éir judgé ... is hot entitled to compment in such a way os to maké the stnming-up
as a whole ynbalanced.”

Lee, farexample, Miller v Minister of Pensions | 1987) AlMER 372,




5.2 Mears was cited in the English Court of Appeal In B v Waod [1996] 'L Cr Apg R 207. In
Wood, Staughton L) described the judge’s improper commedts g5 "advoracy”. The
importance of a judge expressing any personal oplnions in a moderate and balanced
way in a suraming up was similerly émphasised by the Privy Council in R v Randail v R
[2002] CILR 254, in which Lord Bingham of Cornhill stated:

"It is the responsibility ¢f the judge to ensure that proceedings are conducted in
an orderly.and proper manner which is fair ... [He] must neither be, nor apgear
to be, partisan,”

5.3 The principles which apply to jury difections in & criminal context apply équalfy o the
Coroner’s Court’.

54 iy the conchusion to the Diréctibns the Coroner breathad these standards, The Coroner
told the jury that Ms Godenzi was “racovering” from her depressiva Hliness-and that “s
‘was looking ahead?. Thisis inconsistent with the expert evidence given by Ms Godena 5
psychiatrist, Dr Mark Lockhart ("Dr Lockhart”), which the Coroner falled to summarisa
&g part of her Directions (in relation to which see further paragraphs 7.6 to 7.9 below).
‘The Coroner then concluded har Directions with the following remarks:

“Finafly, | cannot ledve without veicing some concerns which 1 afnsure are ot the
forefront of alf of your minds. Where is the missing laptop? Why the
discrepanéy in the report from the tracking device?

e

Two persons who hawl keys to her piace, oive she kiew about, one [Mr Haug] we
are not so sure she knew about. Since Mr Haug hod evidence from the tracking
device that the vehicle had not been tifned on, why did he not chetk on Lija or
why the cor wasn't moving before he left the isfand on Thursday [5 Aprif 2012]7
The Deceased hod no life insurance: But who waos to gdin from her death? Ne
divorce, no settlement issues...

R

Members of the Jury, also yersember that hanging is not the usual methed used
by women to end their fives. Of the suicides Dr Jyoli has dealt with, five were
men and two were women - and presumabiy one of these women was Ms
Goderm

55 . The manner ibwhich the Coroner marshalied these facts and presanted theryto the jury
amounted to.advotacy and Improper pressurs, The j jury mémbers were virtually told to
return an open verdict, The alternative that Ms Godenzi had killed herself was not put
falrly before them.

& Spe, forexample, R {Anderson) # FiM Coroper for nmer Narff London [2004] PRHE 2779 {admin and fe Btk {1986) 150 3P 273
whsfe: tha Corgner was criticised for "virtugliy™ {2fina the jury 16 eaturn an opes vardict:




5.5 This manner of gﬁi{vli'r;g directions wduld be a matétial wisdirection even if the Yeoncerns”
axpressed by the Coroner were valid, In fact, as set out bejow, they were nat.
- EROUNDS FOR HIDICIAL REVIEW: THE THIRD ERROR - EVIDENCE IMPRUPERLY INCLUDFLY

Female suicide by hanging

6.1

6.2

6.3

GPS devige

8.4

6.5

The Coroner erred in directing the jury that “hanging i< not the usual method used by
women to'end their lives” because no eviderice was heard at the Inguest to support this
conclusion. A counsel of Ms Godenzi's family asked Dr jyot! about “the statistics on
women hanging themsefves”. Dr Jyoti had "no knowledge" of these statistics and so he
offered his personal expetience that of the six hangings he had previousty dealt with In

the Cayman Islands {apart from the death of Ms Godenzi), five were men. The Coroner

immediately commented that “this still makes a point”,

The Corener failed 1o recognise that it 15 logically fallacious to mova from a single dostesr
having séen more male hangings than female hangifigs to the conclusion that in'general

 women do net “usuaily? commit suiclde by hanging, Quite apart from the Jogical failure,
empirically Dr Jyeti's personal experience s too small a sample from which general

conclusions can be drawn about the prevajence of suicide by hanging amofigst women,
especially when not accompanied with any analysis of whether more men commit
suicide {by whichever means) than women, :

Further and in any event, even If evidence were offered to support the conclusion. that
“hanging is not the usual method used by women to epd their fives”, this would be of
timited probative value. Plainly there are some women who do tommit sujcide by
hanging, including st least the one other in the Cayman Islands; and the jury ought to
have been directed to consider the particular eircumstances surrounding the death of
Ms Godengzi, Thus the great-emphasis the Coroner placed on this'item of evidende was &
further error.

At around the time of her death, Ms Godenzl had the use of a vehicle purchased and ‘

owned by the Plaintiff. A GPS sécurity device had begn fitted o the car by Thé Security
Centre.. During the Inguest, the Plaintiff was not asked why the device had heen
instalied. On'Wednesday 4 April 2012, the day after Ms Godenzi was last seen alive, the
device recorded that Ms Godenzi's car had mioved from her address at 53 Sunshine
Boulevard to. 5% Sunshine Boulevard and back again without the engine having been

started.  In the conclusion o the Directions the -Coroner suggested that this

Yifiscrefdney” was a ‘concern” that she was Sufé whas 8t the “orefront” of the jury
tmembers” minds. However, no evidence was heiard at the Iriquest at all in relation to
the GPS device technology.

This. “discrepancy™ fs of sio probative value when seeking to determine if another person
was involved in Ms Godenzi's death and the Coroner-made no attempt to explain how it




6.8

was relevant. The Coroner epred in directing the jury to gonsider the “discrepaney” and
this error s made mare acute by the particular emphasis the Coraner placed-on it

This error dlso further exacerbates the Coroner's errdneous directions a5 16 the
standard of proof. The Impressian given to the jury would be that any evidence which
was odd or unexplained in a general sense was evidence which cast doubt on whether
Ms Godanzi committed suicide, an impréssion which would tend to raise the standard of
proof In the jury members’ minds. .

The suggestion that the Plointiff was walved in Ms Gadenzi's death

6.7

6.8

6.8

6,10

611

Inthe cnnciusicﬂ to the Diractions, the Coroner directed the jury that a "concern” at the
“forefront” of their minds ought to be the possibility that the Plainiiff was favolved in
the death of Ms Godenzl. The Coroner stated that: “The Deceased had no life insurance.
But who was to gain from her death? No divorce, no settiement fsspes..”

The Coroner erred it deing so because at no point during the fguest was evidence
affered to suggest the Plaintiff was involved in Ms Godens's death, The matter was
hever put to the Plaintiff and there was nc evidence arising from the circumstances of
death indicating anything other than suicide,

Evidence was given during the nguest that the Plaintiff had left the Cayman Islands fora
holiday with his ehildren on 5 Aprit 2012 and that the Plaintiff had access to the records
produced by the GPS device. In the cenclusion to the Directions, the Coroner
guestioned: )
“Shee Mr Haug hed evidence from the tracking device that he vehicle had not
been turned on, why did he not chieck on Lo or why the cab wasn't moving
before-he left the istand on Thursday [5 April 2012]7*

The Plaintiff was not asked whether he Had checked the recards froms the GPS device

before “he left the island” or whether he had considersd ghecking on Ms Godenzi
before he left to go on hofiday. The Coroner simiply assumed that the Plainti#f had
looked at the GPS records, directed the jury to make the Sanie assumption, directed
them fthat this was of probstive value and then suggested that from this assurnption
they draw the adverse inference that the- Plaintiff may have been involved in Ms
Godenzi's death. By doing this, the Coronar fall repeatediy into &rror..

The Corover made simflar errors in expressing “concerns” about the “missing laptop”
and that “Fwo persans who had keys to her place, one she knew about, ére [Mr Haug]
we gre not so sure she knew gbout.” in each ¢ase, the fury is directed to have a matter
of lirited probative value at the "forefront” of their minds-and it Is suggested that these

matters are grounds to- suggest the: Plaintiff may have béei involved in Ms Godenzi's

death,




7 GROUNDS FOR JUDICIAL REVIEW: THE FOURTH ERROR - EVIDENCE IMPROPERLY EXCLUDED

Dr Farley’s report

7.1

7.2

7.3

74

75

A note was found in & diary In the foom Ms Godenzi hanged hersalfin, The note read
“Just do Jt!”  This note was analysed by a handwriting expert, Dr Farley, an the
instrigtion of the RCIPS during the course oftheir investization Info Ms Godenzi's death.

The Corener did not call Dr Farley to give evidence, but read the affidavit attaching his
report out to thé jury and handed them s eopy of the report to review. Dr Farley's
report stated that the handivriting sample taken from the note “fits camfortably” with &
known sample of Ms Godenzt's handwriting, and stated that the two samples “display
significant characteristics”, The repaort stated that ne definitive conclusion could be
reached biscause of the limited quantity of text, but concluded that the note was
“probably” Ms Godenzi's writing,

After reading Br Farley’s report, the Ceroner di rected the jury to give ho weight &0 it.
Further, in her Directions, the Coroner sald Dr Farley's report was “inconciusive” and
thaet for the jury to rely on the réport it would have to be “definitive”. The Coroner

~eonchuded that “we cannot rely [on this report]”.

This was a misdirection based on a fundamental misunderstanding. The Coroner seetns
to have proceeded on the basis that, because the standard of proof for a verdict of
suicide was “beyond reusenable doubt”, each single item of evidence which tended to
show that Ms Godenzi killed herself also Had o be proven beyond reasonable doubt.
The Jury were entitied to consider D Farley's expert opinion that the note was
“nrobably” wiltten by Ms Godengl. This evidence was improperly excluded from their
deliberations,

This error further exacerbates the Coronet’s erronedus directions as 1o the stahdard of
proof. The exclusion of the evidence and the reasons the Coraner gave for excluding it
would have had the effect of further raising the standard of procf in ‘the minds of the

jury,

Ms GodenzFs suicidal intent

7.6

7.7

In her Directions the Coroner erred by failing to remind the jury of the evidence pointing
to Ms Godensl's siicidal iritent. This evidence included a text dated 28 March 2012 that
Ms Godenzi had sent expressing her sulcidal intert which read ¥/ want to die. | heed to
die. | need to make it fook ltke an ccident”; and the evidence of Dr Lockhart that Ms
Godenzl had expressed “suicidal idewtion” on at least one previous oceasion and that o
depression: sufferer can swing bock and forth between suicidal thoughts and
coping/managing.”

Dr Lockhart aléo stafed in oral evidence that he was, at the tifne hie was freating Ms
Godenz], unaware that she had recently become pregrant with her boyfriend's child and

had. tetminated the pregnancy, following which her boyfriend had ended their
" relationship: Dr Lockhart sald that, had hie known abeut these svents and therefore of




the true extent of the personal trauma that Ms Godenp wais sliffering.from he would
have recommentded that she bg "sect:oned” (1 £, €0 dgblsorlly admitied to hospital for
maental health treatment} for her own safety, This evidence was simlilarly excluded from .
the Directions,

78  instead, the Corener told the j jury that Ms Godenzi was “looking ahead” and that “her
Jfriends féft she was recovering”.

7.9  This failure to properly diract the jury in relation to Ms Godenzi antecedent mental
health would wrongly have feft them with the impression that Ms Godenzi was a
wartran whose psychologica) state was net predisposed o suicide.

8 GROUNBS FOR REVIEW: THE FIFTH ERROR — DENIAL OF NATURAL JUSTICE

8.1  After the Directions were given, Mr Colin licKie QC, the Plaintiff's counsel, attemptad to
address the Coronsr on the law. The Chroner refused to hear Mr Mckiz QC's
submissions,

8.2 This refusal was an ebviobs procedural érror (see R v MM Coronef for East Berkshirs, ex
parte Buckley (1893) 157 1P 425). The error’is made even mare inexplicable ds before
the substantive hearing Mr McKie QC had written to the Coroner asking to address her
on the faw. ‘

g RELIEF
Certiorari

a1 Certiorar is the sppropriate tefief where it1s “netessory of desirable ... iy the ihfergst of
Justice™ (R v baner South London Coroner’s Court, ex parte Douglas Willioms [1939] 1 All
ER 344),

32 The‘ Coroner’s error-strewn directions had a skgnificant bearing on the verdict the jury
cameto: they made an open verdict inevitable,

9.3 This verdict, and the erroneous directions which led to it, sully the Plalntif's reputation

and deprive the Plaintiff, the children and Ms Godenzi’s immediate family of a true
verdict. A verdict so-polluted by misdirection should not be aliowed to stand.

Substitute verdict of suicide

84

9.5

It is appropriate for the Court to replace the opert verdict with one of suicide, The Court:
hags the pewer to do this (R fAnderson] v HM Coroner for Inper North London [2004]
EWNHC 2729 and Jervis on Coroners, Third Cumulative Supplement, at 19<41).

Ags set out above, there must be grounds upon which ane can reasonably doubt. sulcide
iefore an open verdict is returned and there are, in this tase, no grounds on Which 2
properly directed jury could return an open verdict.




9.6 As Collins I said in R (Anderson) there Is *hothing to be gainedfrom g fresh inquest” and
s6 the-Court should order that the open verdict be replacad with one of suicide.

10 QTHER MATTERS
0.1 The Coroner's Directions are susceptible to judicial review.
10.2  Maglstrates gre empowered to gct as Coroners and are direcfed to hold inquests
pursuant to the Coroners Law 1975, Magistrates are susceptible to judicial review
(Miller v Summary Court, ex parte Attorney General (1894-1995) CILR 417} as dre the

exercise of Coranial pOWers (R v Greater Manchester Coroner, ex p Tal [1984] 3 All ER
2403,

Dated the iT‘L»“t?l}':r\,f of Febriary 2614

T Samson &MeGrath

Attorneys-at-Law for the Plaintiff

TOr The Clerk of the Court

AND TO: Attomey Gene raf's Chambers
OpAS House

George Town
Grand Cayman
Cayman Islands

THIS NDTiCE OF ORIGINATING MOTION was f‘fléd by Sarnsor & MoGrath, Attorneys- at-sLaw fos the PliRtiff, whose adiress for
service s 5 " Floar, Genesis-Bujlding; PO 446:GT, Grand Cayman, Cayinan Jslands.
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