IN THE GRAND COURT OF THE CAYMAN ISLANDS -
CAUSE NO. \%C? OF 2013

BETWEEN:
CARIBBEAN CONSTRUCTION COMPANY LIMITED
Plaintiff
- AND -
ROGER HENDRICKSON
Defendant
WRIT OF SUMMONS

TO THE DEFENDANT: 2
C/O Campbells Attorneys-at-Law
Cricket Square &
Grand Cayman,
Cayman Islands

THIS WRIT OF SUMMONS has been issued against you by the above named Plaintiff in -

of the claim set out on the next page.

Within 14 days after the service of this Writ on you, counting the day of service, you must either
satisfy the claim or return to the Court Office, P.O. Box 495, George Town, Grand Cayman, the

accompanying Acknowledgement of Service stating therein whether you intend to contest these

proceedings.

If you fail to satisfy the claim or to return the Acknowledgement within the time stated, or if you
return the Acknowledgment without stating therein an intention to contest the proceedings, the

Plaintiff may proceed with the action and judgment may be entered against you forthwith without

further notice.
Issued this 7™ day of February 2013

NOTE- This Writ may not be served later than 4 calendar months (or, if leave is required to effect
service out of the jurisdiction, 6 months) beginning with the date of issue unless renewed by order

of the Court.

IMPORTANT

Directions for Acknowledgment of Service are given with the accompanying form.



STATEMENT OF CLAIM

The Plaintiff is a local company incorporated in the Cayman Islands and at all material

times has carried on business in the Cayman Islands as a construction contractor.

The Defendant is an individual who resides in the Cayman Islands and, at all material
times, was the registered proprietor of the property described as block 9A, parcel 559 (“the
Site”).

On or about 24 July 2009 the Plaintiff and Defendant entered into a contract whereby the
Plaintiff would complete certain construction work at the Site and the Defendant would to

pay the Plaintiff for completing that construction work (the “Contract”).

CAD Plus Limited was appointed as the Defendant’s agent under the Contract (the
“Agent”).

The Contract contains terms including, but not limited to, the following (paraphrased):

5.1  The Plaintiff shall perform all works required to construct the proposed residence
and all other structures and/or works as defined in construction drawings
provided by the Defendant’s agent, CAD Plus Limited (the “Contract Works”)
(clause A);

5.2 The Defendant shall pay the Plaintiff CI$1,082,281.00 (the “Contract Sum”) to

complete the Construction Works (clause C);

5.3  The Plaintiff shall have 52 weeks or 12 calendar months (the “Contract Time”) to
complete the Contract Works (clause El);

5.4  Any changes to the Contract Works requested by the Defendant in writing are to
result in a corresponding adjustment to the Contract Sum and/or Contract Time

(clauses C3 and El);



5.5

5.6

5.7

5.8

59

5.10

5.11

5.12

Should the Defendant or the Agent request changes to the Contract Works, the
Plaintiff shall provide an estimate of the cost of the requested change. The
Contract Sum will be amended to reflect any saving or increased costs caused by

the requested change (clause 4 of Part 2: Conditions);

Any request by the Plaintiff for a change to the Contract Works shall be
submitted in writing and require the approval of the Defendant or the Agent

(clause 4 of Part 2: Conditions);

If the Plaintiff has to spend extra time on the project because of changes to the
Contract Works or for reasons beyond the Plaintiff’s control, including delay
caused by the Defendant, the Defendant shall allow the Plaintiff to extend the

Contract Time by a fair and reasonable amount (clause 5a of Part 2: Conditions);

The Plaintiff shall claim any reasonable costs arising from the Contract Time
being extended because of any delay caused by the Defendant (clause 5b of Part
2: Conditions);

The Plaintiff shall not proceed with any changes to the Contract Works unless

instructions are issued in writing (clause 4 of Part 2: Conditions);

The Plaintiff shall make application for payment to the Agent and, upon approval
by the Agent, the Defendant or the Agent shall pay the Plaintiff in accordance
with the payment schedule attached and marked “Appendix B” (clause D1);

At the agreed periodic interval (to be provided within two working weeks of the
Contract being signed) the Plaintiff will invoice the Defendant in writing through
the Agent for the amount due after taking into account any changes to the

Contract Sum (clause 6a of Part 2: Conditions);

The Defendant shall pay 95% of the amount due (or invoice amount, if such
calculation have not been done) no later than 7 days after receiving the invoice

from the Plaintiff (clause 6b of Part 2: Conditions);



5.13 The Plaintiff agrees that 5% of all payment requests shall be retained by the
Defendant or the Agent until practical completion of the project (the “Retention”)

at which time 50% of the Retention shall become due to the Plaintiff (clause D1),

5.14 The Plaintiff agrees that the Retention not paid to the Plaintiff upon practical
completion shall be paid to the Plaintiff upon completion of a defects list or the
expiring of a 3 month defects period, whichever is greater, with the defects period
to commence upon the issuance of a certificate of occupancy by the Cayman

Islands Building Control Department (clause D2);

5.15 The Defendant will pay the balance of 2.5% of the Retention no later than 30
days after the certificate of occupancy has been issued and a further 2.5% upon
the expiration of the defects period provided that all defects have been made good
and agreed by the Defendant, Agent and Plaintiff (clause 6¢ of Part 2:

Conditions),

5.16 The works will not be deemed to be complete until the Defendant or his Agent
and the Building Control Department has agreed the works conform to the

approved drawings and /or subsequent revisions (clause E2);

“Appendix B” referred to in clause D1 of the Contract does not exist and no “Appendix B”
has ever been created by the parties. The requirement to provide a payment schedule was
thereby waived by the parties and the Plaintiff instead made regular payment applications

when necessary.

The parties waived the requirement for changes to be requested in writing and accordingly

some changes were requested orally.

The Defendant requested a number of variations and additions (“the Variations™) as set out

in the attached Scott Schedule.

Payment for the contractual variations is governed by clause D and condition 6 of the

Contract in the same way as for the Contractual Works.
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There was also an oral agreement between the Plaintiff, Defendant and Agent that where
the parties were unable to agree on a price for the variations, Charterland Ltd
(“Charterland”), a quantity surveyor, would be appointed to value the work to be carried
out and the parties would agree to the value Charterland submitted. The parties had
discretion to agree a different figure than the figure submitted by Charterland they did not
agree with the Charterland figure.

The attached Scott Schedule outlines a list of the work completed, the agreed values,

omissions and discounts, payments made by the Defendant and outstanding balances.

By 17 December 2010, the Plaintiff had brought the Contractual Works and Variations to

practical completion.

Further and/ or in the alternatively, by 17 December 2010, the Plaintiff had brought the
Contractual Works & Variations to substantial completion and/or had taken all steps to

bring the Contractual Works & Variations to practical completion.

Following practical completion, the Defendant had an obligation to pay 2.5% of the

retention.
Thereafter, the Defendant failed to provide a final defects list or further instructions.

The Defendant took possession of the Site on 6 January 2011 and the 3 month defect
period passed on or around 17 March 2011. The remaining 2.5% retained fee is therefore

payable by the Defendant to the Plaintiff.
The Defendant has paid CI$768,953.42 towards the Contractual Works.
In breach of the Contract, the Defendant has failed to pay CI$159,850.02 which is made

up of the remainder of the 95% of the total of the payment applications for the Contractual

Works and the 5% retainer fee.

The total value of the Variations is C1$166,278.07
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The Defendant has paid C1$96,928.60 towards the Variations.

In breach of the Contract, the Defendant has failed to pay CI$69,349.77 which is made up
of the remainder of the 95% of the total of the payment applications for the Variations and

the 5% retainer fee.

Costs for the Defendant’s delay

22

23

24

25

Condition 5 of the Contract governs the parties” obligations should the working period be
extended. Condition 5 allows the Plaintiff to claim any reasonable costs arising from the

working period being extended because of any delay caused by the Defendant.

The Plaintiff is entitled to costs amounting to CI$24,916.70 arising from the working
period being extended because of delay caused by the Defendant, under condition 5b of
the Contract. This figure is included in the attached Scott Schedule entitled “Extended

prelims”, and is included in “the total value of the Variations™ in 19 above.

In breach of the Contract the Defendant has failed to pay CI$24,916.70 in respect of the
Defendant’s delay to the Plaintiff’s work.

Following a written warning on 26 November 2010 to the Defendant from the Plaintiff’s
attorneys regarding inter alia non-payment, and following a termination letter from the
Plaintiff’s attorneys dated 6 January 2011, the Contract was terminated by the Plaintiff on
or around 6 January 2011.

Implied Contract and Quantum Meruit

26

Further and / or in the alternative, if it is decided at trial for whatever reason that the terms
in the Contract were not in fact relied upon by the parties then the Plaintiff avers that there
was an implied contract between the parties under which the Defendant would pay a

reasonable price for the work carried out on the basis that:

26.1 The Defendant had knowledge that the Plaintiff was carrying out work at his

request; and




26.2 The Defendant knew that the Plaintiff expected the work to be paid for.
27 Further and / or in the alternative, if it is held that no implied contracts have been made
and no express contract was relied upon, the Plaintiff is entitled in restitution to claim for
the value of the work on a quantum meruit basis by virtue of the fact that:

27.1 The Plaintiff has completed the works requested by the Defendant;

27.2 An advantage has been received by the Defendant as a result of the work done

and services performed;

27.3 The benefit conferred on the Defendant was not intended as a gift; and

27.4 The benefit has been accepted by the Defendant at the expense of the Plaintiff.

28 The Plaintiff avers that the value of the work is CI$1,095,081.51, of which only
CI$865,882.02, has been paid by the Defendant.

29 The Defendant has breached the implied contract by failing to pay the balance of the
implied contract which is CI$231,510.49.

6. Further and/ or in the alternative the Plaintiff is owed CI$231,510.49, by way of

restitution on a quantum meruit basis.
AND THE PLAINTIFF CLAIMS:
(A) CI$231,510.49;
(B) Pre and Post Judgment interest on such as the Court thinks fit to award to the Plaintiff
pursuant to the Judicature Law (2007 Revision) and the Judgment Debts (Rates of Interest)

Rules as amended from time to time; and

(C) Costs




Dated this 7™ day of February 2013

=S

Broadhurst LLC
Attorneys-at-Law for the Plaintiff

TO: The Clerk of the Court

AND TO: The Defendant

This Writ and Statement of Claim is filed by Broadhurst LLC, Attorneys-at-Law for the Plaintiff whose
address is P.O. Box 2503, Grand Cayman KY1-1104 or 40 Linwood Street George Town, Grand Cayman.
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DIRECTIONS FOR ACKNOWLEDGEMENT OF SERVICE
OF WRIT OF SUMMONS

The accompanying form of Acknowledgement of Service should be completed by an

Attorney acting on behalf of the Defendant or by the Defendant if acting in person.

After completion it must be delivered or sent by post to the Law Courts, PO Box 495,

George Town, Grand Cayman.

A Defendant who states in his Acknowledgement of Service that he intends to contest the
proceedings must also serve a defence on the Attorney for the Plaintiff (or on the Plaintiff

if acting in person).

If a Statement of Claim is endorsed on the Writ (i.e. the words “Statement of Claim”
appear on the top of page 2). The defence must be served within fourteen (14) days after
the time for acknowledging service of the Writ, unless in the meantime a summons for

judgment is served on the Defendant.

If the Statement of Claim is not endorsed on the Writ, the defence need not be served

until fourteen (14) days after a Statement of Claim has been served on the Defendant.

If the Defendant fails to serve his defence within the appropriate time, the Plaintiff may

enter judgment against him without further notice.

A Stay of Execution against the Defendant’s goods may be applied for where the
Defendant is unable to pay the money for which any judgment is entered. If a Defendant
to an action for a debt or liquidated demand (i.e. a fixed sum) who does not intend to
contest the proceedings states, in answer to question 3 in the Acknowledgment of
Service, that he intends to apply for a stay, execution will be stayed for fourteen (14) days
after his Acknowledgement, but he must, within that time, issue a Summons for a stay of
execution, supported by an affidavit of his means. The affidavit should state any offer
which the Defendant desires to make for payment of the money by installments or

otherwise.



Notes for Guidance

1. Each Defendant (if there are more than one) is requires to complete an Acknowledgement

of Service and return it to the Courts Office.

2. For the purpose of calculating the period of fourteen (14) days for acknowledging
service, a Writ served on the Defendant personally is treated as having been served on the

day it was delivered to him.

3. Where the Defendant is sued in a name different from his own, the form must be
completed by him with the addition in paragraph 1 of the words “sued as (the name stated

on the Writ of Summons)”.

4. Where the Defendant is a FIRM and an Attorney is not instructed, the form must be
completed by a PARTNER by name, with the addition in paragraph 1 of the description

“Partner in the firm of (............c.oooiiiiiint. ) after is name.

5. Where the Defendant is sued as an individual TRADING IN A NAME OTHER THAN
HIS OWN, the form must be completed by him with the addition in paragraph 1 of the

description “trading as (..........cocoviiiiiiiiiiiiiiiin, )” after his name.

6. Where the Defendant is a LIMITED COMPANY the form must be completed by an
Attorney or by someone authorized to act on behalf of the Company, but the Company

can take no further steps in the proceedings without an Attorney acting on its behalf.

7. Where the Defendant is a MINOR or a MENTAL HEALTH PATIENT, the form must be

completed by an Attorney acting for a guardian ad litem.

8. A Defendant acting in person may obtain help in completing the form at the Courts

Office.



IN THE GRAND COURT OF THE CAYMAN ISLANDS

CAUSE NO. OF 2013
BETWEEN:
CARIBBEAN CONSTRUCTION COMPANY LIMITED
Plaintiff
- AND -
ROGER HENDRICKSON
Defendant

ACKNOWLEDGEMENT OF SERVICE

If you intend to instruct an Attorney to act for you, give him this form IMMEDIATELY.

Important - Read the accompanying directions and notes for guidance carefully before
completing this form. If any information required is omitted or given wrongly, THIS FORM
MAY HAVE TO BE RETURNED.

Delay may result in judgment being entered against a Defendant whereby he may have to pay the
costs of applying to set it aside.

1. State the full name of the Defendant by whom or on whose behalf the service of the Writ
is being acknowledged:
2. State whether the Defendant intends to contest the proceeding (tick appropriate box)
Yes|[ ] No| ]
3. If the claim against the Defendant is for a debt or liquidated demand, AND he does not

intend to contest the proceeding, state if the Defendant intends to apply for a stay of
execution against any judgment entered by the Plaintiff (tick box)

Yes|[ ] No[ ]
Service of the Writ is acknowledged accordingly

Signed:
Attorney for the Defendant
Defendant in person
(delete as appropriate)

Defendant’s address for service:




Notes on address for service

Attorney: where the Defendant is represented by an Attorney, state the Attorney’s place of

business in the Cayman Islands. A Defendant may not act by a foreign Attorney.

Defendant in person: where the Defendant is acting in person, he must give his post office box
number and physical address of his residence or, if he does not reside in the Cayman Islands, he
must give an address in Grand Cayman where communications for him should be sent. In the case

of a limited company, “residence” means its registered or principal office.

Endorsement by Plaintiff’s Attorney (or by Plaintiff if suing in person) of his name, address and

reference, if any, in the box below.

BROADHURST LLC.
ATTORNEYS-AT-LAW
40 LINWOOD STREET,

GEORGE TOWN or
PO BOX 2503
GRAND CAYMAN KY1-1104
CAYMAN ISLANDS

Endorsement by Defendant’s Attorney (or by Defendant if suing in person) of his name, address

and reference, if any, in the box below.




