AN THE GRAND COURT OF THE CAYMAN ISLANDS

CIVIL DIVISION | o G O130

CAUSE NO,  OF 2010
BETWEEN: |
LELAND GRASKE
Plaintiff
AND:
KIRKCONNELL BROTHERS LTD T/A KIRK MARINE

| Defendant

WRIT OF SUMMONS

TO; Kirkconnell Brothers Ltd
' T/a Kirk Marine
PO Box 72 Lancaster Crescent
George Town

THIS WRIT OF SUMMONS has been issued against you by the above-named Plaintiff in respect of the _
claim set out on the next page. , |

Within [14 days] after service of this Writ on you, counting the day of service, you must ejther satisfy the
claim or return to the Court Office, P.O. Box 495G, George Town, Grand Cayman the accompanying
Acknowledgement of Service, stating therein whether you intend to contest these proceedings.

If you fail to satisfy the cloim or return the Acknowledgement within the time stated, or if you return
the Acknowledgement without stating therein an intention to contest the proceedings the Plaintiff
may proceed with the action and judgment may be entered against you forthwith without further
notice.

o h
Issued this day of March 2010

NOTE - This Writ may not be served later than 4 calendar months (or, if leave Is required to effect
service out of the jurisdiction, 6 months) beginning with the date of issue unless renewed by order of
the Court.
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STATEMENT OF CLAIM

1. On the 27" day of October 2003 the Defendant, its servants or agents were employed by the
Plaintiff to carry out mechanical work to a Caribe motor boat {hereinafter ‘the boat’) which was

at all relevant times metoring in the sea off Grand Cayman and was owned by the Plaintiff.

2. The said mechanical work was carried out by Mr Jason Haynes, an employee, servant or agent of

the Defendant. The mechanical work includéd work to the steering mechanism of the boat.

3. After completion of the mechanical work the boat was returned to the Plaintiff and on the 315‘“

October 2003 the Plzintiff took the boat out with passengers on board for a pleasure cruise.
4. One of the passengers was named Daniel Doyle, a citizen and resident of the United States.

5. Whilst the Plaintiff was steering the boat the Plaintiff lost control of the boat and Mr Doyle was
thrown into the water-and struck by the boat. The loss of controf of the boat Was caused by a

sudden failure of the steering mechanism and/or mechanical system of the boat.

6. The injuries of Mr Dayle and the accident itself were caused by the negligence of the Defendant,
its servant or agents in circumstances where they owed both the Plaintiff and Mr Daniel Doyle a

duty to exercise reasonable skill and care in the performance of repair work to the boat.

7. The failure of the Plaintiff to exercise such skill and care as was required caused the boat to fall
to operate properly and resulted in the Plaintiff being unable to safely steer the boat and Mr

Doyle being thrown into the water and suffering persenal injuries, loss and damage.

8. Particulars of Negligence .
(a) Failing to properly perform mechanical work on the beat on or about the 27™ October
2003.
(b) Failing to properly fix a nylon lock nut én the steering mechanism of the broa’t and/or
{c) Re-affixing a used ny'ion- lock nuf on the steering mechanism of the boaf during the

course of the mechanical work rather than replacing the nylon lock nut with a new one.

9. Asa resuit of the personal injuries loss and damage sustained by Mr Doyle, Mr Daniel Doyle and
Ms Anne Doyle (the wife of Mr Daniel Doyle) filed a civit suit in the United States District Court
far the District of Nebraska case No 8:05CV21 (hereinafter the ‘US suit’) against Mr Leiland



Graske, the Plaintiff to this action (hereinafter referred to as"Graske‘). A copy of the Amended

- Complaint is annexed at Schedule 1 to this Statement of Claim.

10.

11.

12.

13.

14,

15.

16.

17.

Graske issued a Third Party complaint against the Defendant (hereinafter referred to as “Kirk

" Marine.’) alleging that the negligence of Kirk Marine was the proximate cause of the negligence

" and seeking cohtribution, indemnity or equitable sitbregation from Kirk Marine. -

After filing of Court papers in the US suit, the Court granted Kirk Marine’s mation to dismiss for

lack of jurisdiction without prejudice and by consent on the 27" September 2006,

On the 10™ June 2008 in the US suit Mr Poyle was awarded damages of U$$3,238,153 and Ann
Doyle the sum of US$750,000 together with taxable Court costs. A copy of this judgment is

annexed at Schedule 2 of the Statement of Claim.

Graske appealed against the finding of the Court and on the 2™ September 2009 the United
States Court of Appeal for the Eighth Circuit affirmed the award in favour of Mr Doyle and
reversed_the decision of the Court below in relation to the claim for Ms Ann Doyle. A copy of the

judgment is annexed at Schedule 3 of the Staternent of Claim.

The findings of fact in the US suit at page 2 of the judgment stated “The evidence adduced at
trial shows that the boat had been repaired by a local-mechanic employed by Kirk Marine a few
days hefore the accideﬁt that is the subject of this action. Leland Graske testified that the
steering mechanism had been frozen. tn the repair. Kirk marine reported that its mechanic had

disassembled and lubricated the steerfng mechanism.”

The findings of law in the US suit at page 25 of the judgment stated “The evidence establishes
that a reasonably competent mechanic would have known that a used nylock nut should have

been replaced with a new nylock nut and not reinstalled.”

On the basis of the negiigence of the Defendant the Plaintiff believes that the Defendant is liahle

to contribute to the full extent of the judgment as found against the Plaintiff in the US Suit.

The Plaintiff further asserts that the Defendant owed & duty of care to hoth the Plaintiff and to

the passengers in his boat, including Mr Daniel Doyle.



18. By reason of the matters aforesaid the Plaintiff has thereby suffered loss and damage.

19. Particulars
{a) The paymentto Mr Doyle of U$$3,238,153,
(b) The Plaintiff’s own legal costs in the claim of Mr Doyle.

And the Plaintiff Claims ‘ .
20. A contribution towards the damages awarded of US53,238,153 and resultant taxed Court costs
of the proceedings case No 8:05CV21 in the United States District Court for the District of

Nebraska pursuant to the Torts (Reform) Law 1996 as amended.

21. A contribution to all legal costs and expenses properly incurred as & result of the Defendant’s

negligence.

22. Costs.

23. Interest on the said contribution pursuant to the pursuant to the Judicature Law (20C7 Revision)

at such rate and for such period as the Court deems fit.

| Samen & MGath
- Samson and McGrath

Attorney’s at Law for the Plaintiff

THIS WRIT was Issued by Samson and McGrath Attorney's at Law for tha Plaintiff whose address for service is 5™ Floor Genesls Bullding, Genasts Close,
George Town, Grand Cayman, OP.0. Box 446



DIRECTIONS FOR ACKNOWLEDGMENT OF SERVICE

OF WRIT OF SUMMONS

1. The accompanying form of Acknowledgment of Service should be completed by an Attorney acting
on behaif of the Defendant or by the Defendant if acting in person.

After completion it must be delivered or sent by post to the Law Courts, P.O. Box 495G, George -
Town, Grand Cayman. -

2, A Defendant who states in his Acknowledgment of Service that he intends to contest the
proceedings must also serve a defence on the Attorney for the Plaintiff (or on the Plaintiff if acting
in person). :

If a Statement of Claim is indorsed on the Writ (i.é. the words "Statement of Claim" appear on the
top of page 2), the Defence must be served within 14 days after the time for acknowledging service
of the Writ, unless in the meantimea sumrmons for judgment is served on the Defendant.

If the Statement of Claim is not indorsed on the Writ, the Defence need not be served until 14 days
after a Statement of Claim has been served on the Defendant.

If the Defendant fails to serve his defence within the appropriate time, the Plaintiff may enter
. judgment against him without further notice.

3. A Stay of Execution against the Defendant's goods may be applied for where the Defendant is
unable to pay the money for which any judgment is entered. If a Defendant to an action for a debt -
or liquidated demand (i.e. a fixed sum) who does not intend to contest the proceedings states, ir
answer to Question 3 in the Acknowledgment of Service, that he intends to apply for a stay,
execution will be stayed for 14 days after his Acknowledgment, but he must, within that time, issue
a Summons for a stay of execution, supported by an affidavit of his means. The affidavit should
state any offer which the Defendant desires to make for payment of the money by instalments or
otherwise.

See over for notes for guidance

Please complete overleaf



Notes for Guidaﬁce

1. - Each Defendant (if there are more th'an one) is required to
complete an Acknowledgment of Service and return it to the
Courts Office.

2. For the purpose of calculating the period of 14 déys for

acknowledging service, a writ served on the Defendant personally
is treated as having been served on the day it was deiiverad to
him.

3. Where the Defendant is sued in a name different from his own,
' the form must be completed by him with the addition in
paragraph 1 of the words "sued as (the name stated on the Writ
of Summons)",

4. Where the Defendant is a FIRM and an attorney is nat instructed,
the form must be completed by a PARTNER by hame, with the
addition in paragraph 1 of the description "Partner in the firm of
(cerrrerermrerrsrnee e nenas )" after his name.

5. Where the Defendant is sued as an individual TRADING IN A
NAME OTHER THAN HIS QWN, the form must be completed by
him with the addition in paragraph 1 of the description "tradmg as
{crrrererereerieiienes )" after his name.

6. Where the Defendant is a LIMITED COMPANY the form must be
compieted by an Attorney or by someone authorised to act on
behalf of the Company, but the Company can take no further step
in the proceedings without an Attorney acting on its behalf.

7. Where the Defendant is a MINOR or a MENTAL PATIENT, the form
must be completed by an Attorney acting for a guardian ad litem.

8. A Defendant acting in person may obtain help in completlng the
form at the Courts Office.



IN THE GRAND COURT OF THE CAYMAN ISLANDS

CIVIL DIVISION S
CAUSENO.  OF2010

BETWEEN:
. LELAND GRASKE'
Plaintiff
- AND:
KIRKCONNELL BROTHERS LTD T/A KIRK MARINE
Defendant
ACKNOWLEDGMENT OF SERVICE
OF WRIT OF SUMMONS
i you intend to instruct an Attorney o act for you, give him this form IMMEDIATELY,
Important. Read the accompanying directions Delay may result in judgment being entered
and notes for guidance carefully before against a Defendant whereby he may have to pay

compieting this form. If any information . the costs of applying to set it aside.

required is omitted or given wrongly, THIS -

FORM MAY HAVE TO BE RETURNED.

NP 0 KO LRV
1. State the full name of the Defendant by whom or on whose behalf the service of the Writ is
being acknowledged. ' '

2. . State whether the Defendant intends to contest the proceedings (tick appropriate box)
O yes 0 no

3. If the claim against the Defendant is for a debt or liquidated demand, AND he does not intend to
contest the proceedings, state if the Defendant intends to apply for a stay of execution against
any judgment entered by the Plaintiff (tick box)

O vyes O no : .
St S e SN MR

Service of the Writ is acknowledged accordingly

Attorney for



Please complete overleaf

Notes on address for service

Attorney: where the Defendant is represented by an attorney, state the attorney's place of business in the
Cayman Islands. A Defendant may not act by a foreign attorney.

" Defendant in person: where the Defandant is acting in person, he must give his post office box number and
the physical address of his residence or, if he does not reside in the Cayman Islands, he must give an address
in Grand Cayman where communications for him should be sent. In the case of a limited company,
"residence” means its registerad or principal office.

Indorsement by plaintiff’s Attorney (or by plaintiff if suing in person} of his name, address and réferenc'e, if
any, in the box beiow. -

Samson & McGrath
Attorneys at Law

| 5" Floor Genesis Building
Genesis Close
PO Box 444
Gearge Town

Grand Cayman

Indorsement by defendant's Attorney (or by defendant if suing in person) of his name, address and
reference, if any, in the box below,




Statement of Claim Schedule 1




IN THE UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF NEBRASKA

-DANIEL DOYLE and CASE NC. 8:08CY21

ANNE DOYLE, §
Piaintifs. ﬂ
- ) AMENDED GOMPLAINT
LELAND GRASKE, ; JURY TRIAL REQUESTED
Defendant. % '

1. This 18 & clvil astion In whish PLAINTIFFS seak 1 recover damages
for personal njuries austalnad on October 31, 2003, on the Grand Cayman
isipnds

2 This Court has jrisdiction and vente over tha parties of this action.

3, Pla-intit‘-ﬂ Danigl Doyle, (hereinafter rafarrad to as Mr, Doyle) wes
born o July 7, 154, At the time of this Incident, Mr. Doyle was 48 yeals of age.

4, Plaintiti, Anne Doyle, (Tercinafier refarred o as Annej I5a

residant of FL Galhaur, Washington Gounty, Nebraska. Annels W Deyle's

wife. -



5, - Dafendant, Leland Graske, 23530 Pear Rlcige Road, Valley,
Nebraska (h ne-ainafer referad 1o as Deferndant} was the owner ard oparator of g
Catibe Classic mﬁatabte boat {harainafier refetred 10 gs "poal’y which was used
for recreationsd purpmaas on tha Rrand Cayman lslands.,

8. At all imes pertinernd hersto, Wr, Doyle wes an :rmiee abuard
Dotendant's boat. '

7. As Dglandant's boal wes hea:ﬁing out to sea, wihout waming, the
boat turned sharply to the toft, catapuiting Mr. Doyla overboard, Defendant’s
hoat subsequently hit Mr. Doyle.

8, When the boat struck Wr, Doyle, it saused g blunt, arushitig Injury
io the ribs on his right side, Al 41 ribs of big right side were fracturd postenony;
causing & fiail chest, The fracturad ribs punctured Mr, Doyle’s ung and
reapiratory insufficlency cccurred.

9 Due o the fracturod ribs, the skaletal structure of the thorax as
unstable, causing fiuid o callect in the pleurat space, resulling in pleural effusion,
congestive heart fallurs, and proumonia, There ware rumerous neults to his
pulmonary sysiem; hypoxia and bram injury ooourred, I

10, Defendsnt was neg igentin fne fllowing parfioldars:

&, Aliowing Dan Doylo to sit on the tubeigunnel of the
hogl. '

b. Operating the boat white Dan Dovle was gitting on the
taba/gunnel of tha boal.

c. Fall ng 1o provide a seaworthy vessel,



..

4 Falirg to Inspsct the stsering systern before operaling fhe

boat.
s Fallng to require WMr. Doyle Yo wear & fife jacket,
i Faling to maintaln control of the boal,

1 Failing o keep the buat In safe operating condition,

As @ direst and proximate rasult of the Injuries described harsin, .

Bir, Doyla has incuered the following medical axpenses:

2242818

Nebraska Health System $
U MA ¥ 562.00
Methodist Hosphal $  23,685.40
ehysicians Clini 5 1,285 00
Pathology Center § 270.00
Micwest Putmanary & Critical Care 3 651.00
Rehab Physicians 5 221.00
Radiclogic Cenler B 34500
Memortal Heslthcare Systems t 147,537.50
MAD Assoc. of Holiyweod, PA § 2,368.00
Gastrosnterciogy Gonsultants, PA $ 1,598.00C
National A Ambulance $ 2558200
Dr. Michasl A, Langons/Criha 5 1,800.00
Gi Assacietes/Dr, Schyoodsr 3 130,90
Cagyman jslands Healih Sarvices g 2950144
. Rodney Nlicher, 0.C. 3 418.00
TOTAL ¢ 250,123,248

12.
mclgem. Mf‘.

13,
incident, Mr

{ratirernent a

cajelated o

As a direct and proximate rasult of the Injuries susiained in this

Doyls has sustainsd lost wages of §462,8286 (as of June 30, 20073,

As @ direct and proximate result of the injuties susialned in this
Dovle has sustained a los3 of garning capacily of 3562468

t age 67 to $817,112 (refirernent ol age 66), These sUms ane

presemnt value.

ok



14, Asa direcl and proximato result of the Injuries suetained in fis
incidgant, k. Doyle wiil requirg supstanlisl future care. The iotal costs

associated with the futtre care range from $1,776,506 to $3,126,302, These

aums are calculaied to present value,

45, Mr, Doylp's injuries and pain and suffaring, as hereinabove
dascribod, were 7 diract and proximaté res of‘t.he un&féa\aforih'mess of the
aioresaid boat end the negligence of the Defsndant |

16, As & direct and prox mate rasult of the above negligent acts and
ormissions by Defendant, Mr. Doyle 18 enthiad to recover damages from
Defendant. '

17, " ag g direct and proximale result of the DEFENDANT'S negligencs, a8
st forth herein, Anne has sufferad loss of consortlum as & result of the injuries
sustained by her husband, Daniel Dreyle.

WHEREFORE, Plaintifis respectiully pray for jedgment agains: Defendant
for special Gamages and for general damages in accordance with the general
maritime law and Stats of Nebrasks that will fairy mnd adequately, but nol
excessivaly, sompengate them for darnages caussd by the atis aricfor pmissions
o*’Defendant, pius prejudgmernt and posleud;}meni-ir‘siérast and for all costs

expended herein.



 DANIEL DOYLE a1 ANNE DOYLE, Plaintis,

By: _s/Roneld 4. Paladl
RONALD J, PALAGI, #13208
FROM THE LAW QFFICES OF
RONALD J, PALAG], P.C.
3131 South 72nd Sireet
Ormatta, Nebraske 58124
(402) 3Y7-8000 -

Altnrneys for Plaintiffs

CERTIFICATE OFf BERVICE

‘ The undersigned hereby cerifles that on this 13" ¢ay of October, 2007, |
elactranically fied the foregolng documant with the Clerk of the Court by using
tha CM/ECE system which sent notification of such filing upan all parties who
fled an appearance of motlon by slectionic filing in this casa.

-~-Ronald J, Paiagh ripkironaldigalag .com
Joseph B, Muller ioe@@ronaidipalag.com
George W, Soule georde.souie fbovwmanandbronke oo

siRoraid J. Palag
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Statement of Clalm Schedule 2



IN THE UNITED STATES DISTRICT COURT
FOR THE DESTRICT oE NEE‘ERASKP\

DANIEL DOYLE and ANNE DOYLE, ) ‘
) 8:050V24
Plaintitfe, }
)
¥, } FINDINGS OF FAGT
) AND
L ELAND GRASKE, } GONCLUSIONS OF LAW
' }
Defendarni, )
)

This rmatter is before the coun far rasolution after 8 tialio thé eount from Mareh 31,
2008 to Apit 8, 2008, This is an action in admiralty for damages for personal inj-ufies in
sonnection with a boating accldent that accurred in Grand Gayman lsland on Cetaber 31,
2003, Plaintifs 2llege neghgence by defendan i Leland Gras ke inthe operation of the boat.
his !s a trial to the court
L Findings of Fact
A, The Accident
“he evidenue adducad at wial establishes the following  The Doyle arl Grasks
tamiies are lorgbma frierds. 0 Octobar of 2003, Danlel Doyie ang nis wite, Anne, visied
taraske and his wife, Losle, althe G gske's condominium in the Cayman lsiands,
Leland Graske cawns a 14-faot Caribe Inflalable boat foc recreatonal purposes In the
Cayman lalands. Sev Trial Exhibit ('Tr, Ex.") 1, repiice drawing of 3 Caribe 14-joot best,
Tr. Exs. 215, photographs of beat, The boat has seating for six people and is rated for 8
foat capasly of six aduts. Tr Ex, 2-15. 205, photographs of boat. Tr. €. 18, Caribe
OWNEE'S manual, and festimony of Leland Graska. If the beat, there is forward-faeing
geat ng or twe aft, tWo rridshlp, and rear-facing seatmg for two o & cushmn in tha bow.

Jd. Ths bow cushion seating is approxhnately four’ o five inches heiow the top of the



irflated sides (gunne_i} of the poat.! T, Ex 221, photograph. The aft gnd midshlp seats

are angled down ko font to aft. Tr, Exs. 208, 211, phmtcgraphs The bow seat s fiat

Tr. Ex 221, photograph Al the sgats maasured frarm the top of the seat cushion are

éppruxlmatew 16" ahove the deck (the bow se.at belng 13.8%. Tr. Exs, 211, 218,
photographs  Tre aft seat has a back rest. Tr. Ex, 218. photograph The midship seat
has & back restfor the starbcard sidie only, Tr. EX 220, photograph. The bow s@al has no
nack rest but il does have & back stop of approxim ately & inches. Tr. B 227 photograph.
There are guanel nand-hcid 5raps (hand strape) tor the midship and bow passengers. Tr'.
Exs, 206, 289, photog'raphﬁ. The boat was equ peed with an ouiboard 70-harsepows! tve-
cycle engine manufactired by Yamaha, T EX 207, A TO-horsepows! enging 15 the
maximurn horsepawer shgine approved for ugs o e craft, Tr. Ex. 18, Caribe OwWner's
manuai al 4.

The evidence adduced et tnal shows hat the boat had been rapairad.by & Jotal
machaniz; ampicyed by Kirk Marng & few gays betare the accident that Is the subject of
ihis action, Leland Graske teshfied that the steering mechanism had been frozen. Inthe
peprair, Kirk warnne reporied that its mechanic had disassembled ard lubricated the stearing
mechanism. The engine had boon Lsed for approximately two hours in the fime batween
the repair and the accident. During those two hours the angine was used at ldie or low
rpms 1o traved closeé to ghore,

Letand Graske Iemtﬁed that he hes been a boat owher and operater for mast of his
acult ife Dovle had limited experience as 2 noat owrel and cperator. He owned & beat

for use on the Missouri Rivar foc several seasons and ho also awmed s sl fishing boat

18 gunnel 3 the cutor side of fall of the Boas, I this cage the tobe is ine goerel, See Tewlimony of
Herbert Angell.” ' '

2



——

© that he used infrequently. Grasks algo tasuﬁed that he belleves that Dantel Doyle is an

above-pvarge riak-taker. Hs woulld rate Doyle's r}smaklng AE '8 on a scate of 1-10, tan
peing tha highesl. -

The tossimany al il establishes that on Ootober 31, 2004, at approdmately 10.30

g.m, Paniel Dcnyhe Letand Graske and Gragke's frend, Robart (Bobby) Van Hook went
fishing in Graske's Caribe Inflatabie bost, Graske teatified that he swam o the boat's
maoring and brovght the toat hack to shore, whare Doyle and Van Hook boarded the boat
with a codler, a fishing tackle box, and fishing rods. No ane was wearng 2 lfe jacket
Thera I8 Gonaiderabla 'dtsagreement In the testimeny with regard ic the sealing of the
passengers In the boat '

Doyle teatified fha: he has liﬁ!a or no recollection of the evert Latand Graske
iesiified hat he was driving the boat and was standing or siting tabind fhe midship
starpoard side seering panel, which tzes above e hoar's gunng! level and has g wind
sereen.t Grasks testified ihat he recalls Van Hook siting in the mickship starboard side
saat hc\idmg a diagonal hand sirap lnaated onthe mslde of the port mﬂatab_ie fube, Graske
sonsistently maintains hat Daniel Dovle was sgated on ine starboard inflaied 'mb&, holding
at least one hand strap e with his feet betwesn the midehip seat and the bow cushion
ceat. He testfled that he does not befleve Doyle changad position until he was ejected
from the bGat | -

Bobby Van Haok tes:lﬂed that he wes seated on the port side of the midship ssat,
e fizhing ec;ulpment was on the starboard side and the tackis box ard cocler ware on the

deck in frant of the midship geat. He stated that the fishing rods were propped betyeen

_——

*gtarbound s he right sicke of he boat wien facing sarward i the bow o thi boat and port i e 1sit
side of the boat, Seo T as,urmny af Hader Ange

3



thia bow end the midship seating ares. shantng upward toward the stern, on the starhoard
Iside‘,. (T7, Ex. 1). Az ’ceastiﬁad that Grasxe was ssaled, nul standing, bahind {he steering .
wheel, Van Hook also texified (hat he believes Doyle was Inttlally seated an the port side
infated tube, toward the bow, adjacent to or above e bow seat. Van Hoak teptified thel

as the boat acceieraled -Dowe moved to B fully-seated position in {he bow seal on the port

sicks of the seal. it was from this position that the plaintiff was ejected frani the bowt. He

doas hot recall Doyle holding wny hand straps

Graske testified that aligr the ocoupants ware on hoard, be steerad the hoat, al Ko
sposd, through the no-waka zone. He testifiad mat e anneunced 1o the pastengers thal
the boat was about to accelerale by saying words to the effect ‘Hare we go.” He then
Incraasad speed to put the bodt an plane.! The boatcams ol plana and, &s the defendani
was sdjusting the trim, ﬂwffe stpering iinkage dlsengaged. The meter swung violerily
clockwise causing the boat 1o turn hard o the port side.

Doyle was gjerted from the noat over tha starpoard side. The undersice of the baat
struck him on the right sice of his back and the back of His head. Graske testified that he
Immediately put the boat in neutral o killed the mator, Hs angd Van Hook located Doyle

| the weater, Oraske was able «e steer the boat by halding he engine's drag link In one
hanﬂ ard the throttiz in fhe other. Doyle was huri, but coberent, He apparently did net
lose congolousness. nor was he bleeding. Graske and Van Hoak brought Doyle back to
shore. Onos on shore. ey helpad him watk to the edge of the beach. They called an
amio tange which took him to the Caymarn lsiands Health Sendves Authanty Hoepltal in

Gaorgetown, Grand Cayman {"Geargstown Hoép%tat").

.0n plane ' means that he hoat s gong fast enough that the hutt o the boat i skirming 2lng the
top of the water ratner Muan displacing the wainr, S8e Teswnany of Harberd Anget.

4
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B, The Medical Evidem:é' _

A{ Geprgetown Houpital, the emergsnicy 100m staff dlagnosed Dd\;}e with fractures
of ultipte right poﬁterlor ritys & night flall chest," a right hemioihorax, f'ght pnusriothorax,
right posterier chast surgical emphysema, and multiple minor Jacerstions to hig posterior
gkull, gt arm and right shoulder. See Tr. Ex. 37, Georgeiown Hmsp&ai madical records
at 1-2, 38, On admission, Dovie had no adverse neuroiogle signs of symploms. it at 2,
36-37.

Deyle was treated with Insertion of a chest tube and franefarted 1o Intansive Care.
W at 25, On the third day of his nhospifal siay, Novamber 2. 2003, at 415 p.m.,

Geargetown mospital staff witnesseda cardlopulmonary arrest. Id, at4¢. Cardinpuimenary

resugciiation was infjaled immediztely anéi the code team arrived Within fve minutes. .

Doyle was infubated and was placed on & ventilator by 4:30 R.M, id Thererfter, the

" plainfit was sedated. medlcally paralyzed and kept on & ventilator, 4. at 2728, O

November 4, 2003, a chest x-ray showed hllaterel changes consisient with aculs

raapitatory distress syndrome. i 81 32-33, Later thatday, Doyle wes transported by ok
t the United States for tresimant  Jg. 8t 34-35. Originally, Daoyle w;aa-ﬁ; have baeh
transterred directly o Unpversity af Nebraska Metlical Center CUNMGTY Omate,
Nebras<a, but, because the raspitator in the air amblllance Was malfunctioning, Doyle was
insisad ransported, along with Geergetown Hospital's ventilator, to Memorial Reglonal
Haspital In Hollywood, Florida {"Holpwood Hospital™), i at 85 Tr. Ex. 38, Hollywood

Hospital medical recards,

“p fad chest descrbas B chesteavityin whlah the ribg de not provide enough digld suppan for ffective
inspirakan , : ‘ ' .

L



Doyle was admitted fr ariticel Ethi’tiO'n o the Hollywood Hospital &t 2:37 a.m. on
\overnber 5, 2003, Tr. kx. 38, Hollywood Hoapital fecerds 3t 60 O admissian, 1
injuries were noled to be “a fiail chest invoiving tha‘ right heritharax with eyl fib frachures,
asseriially involving e gritire Hght némithurax.“” id, af 24. HMe was diagnosed with
wactures of all eteven right posterior tbs and hils right goapulat id. atl 2527 Diagnostic
tasts also showed underlying pleural sfiusion and a minimal anterlor pnuemothomx.’ i,
at 28, On November 7, 8 tracheosiomy was performed 10 provide a permanent alreay for
his continyiee yenfiation? fd at 3, B2 A gasrostomy foeding tube {“G-ube’) was LT
surgical y placed that day. id ai3. Doyle ater developed reaplratory insuffciency and wWas
transportad o UNRC on November 14, 2003 fd.

Doyle was admitted fo UNMC at 846 p.m. on Naverber 14, 2003, Tr. Ex. 39
UNMO records at 37, Doyle's attend ng physician #t UNMT was D¢, Joseph C..Stothert‘
M.D., PO, e Medicai Direcior for Trauma al UNMC, 2 suf-;;am and & F’E.D. Pulcney
Phys.olaglist. T EX. 78, Stothert cuit cukam vitae, Tr. Ex. 38, UNMC recods at 6. bie was

discharged ot November tg, 2003, Tr Bx 3_8“ UNMG records at 38, it was noted in

ea pemitorax i one side af e thorax, which Is ' fHne uppes parl of the frunk betwaen the nee and
iz abdomert; it 1s forned by the 13 fhorpaic verabrae, the 12 pairs af fibe, tre atarrain, andthe milecles and
fasriae attached to these: balow, it s peparated [rom the abtomen by the d aphragri it contsing thy ohie?
_organs o° the eculidory and vasp ratory syslomy.” Bledman's \edical Dictionary {27th ed. 1904} {avallabig
“on Westlaw & Stedmans 177000 & 408370

vThe aoapula s el 18198 tranguia flatiered cony lying avar the ribs posterlorly ar aliher ridle,
artlculating lnterally with the clavicle sl the aprpmieciavicutar jont and the fumarus at the glenohumend joint,
il forma a Adnchional arficulution with the shest wall, 12 seapUiothurack articutation.” Siedman's Medical
Dichonery (27th ed. 1994} (avaiatle on Westizw al Stedmans J4868)

Ta plaural eftusion s insraaed fluidin the plural space. sidman $ Medical Dretionary (27th o, 1594}
(avaiable on Weslaw 4t Stadmang < 26240} The plawa Is the yarous membrans enveloplng the hngs and
fning the walls of the nlanral savity. il & 321200, Apwemathorax lg the presance nf free ait of 4% in jha
plaural cavily. 6, mt 323250, External sompression. of the ung by 8 piieUmoherex o piawral affuman taa
inad to @ pulmonary coliapse, id. & BET1T.

© 5 ragheostnmy 16 an sparalion © make an opentry m the rachea. Stadgnan's Medioat Dicianary
{27¢h od, 1594) javaitabie on Wesllaw st Sledmans 414210

)



. Doyle s discharge summary iat he had been admitied on 4 veniiiater, had a fegding fube

In place, and had suffered a closad ead imury that tefl him corfused and agitated &t
firmes, jd at 37, Quring his nospitalization, Doyle was weaned fram fhe veniiator and W
candii‘ion improved o glow nim to sat some regular foed. id. Atthe time of hie discharge.
he was able fo speak wail and to recognize family and flends. id. Dovie racaived
sccupsfma! and physlcal therapy consuitations for ambulathn, gtrength, and to iearn frow

fo perform the sctivities of dally lving. i M was abBESS&d for inpatient rehabilitation by

- aphvsical medicing and rehabitation spectahsl, Dr. Jason sohave, fd. at4l. Dr, Sdave

diagnaged Doyie with anoxic encephalopaltty with coordination difficuities and confusion,
impajmd activiiss of daily living and mehiilty, dysphagia,’ and agrat fed bahawic;:r. ld. Doyle
was referred to Metodist Hospital Acuie Rehabilitation Center {“Meththat Acute Rehal™)
for Inog-lent rehabiliaton 4. at £ 37

 Doyle uderyent & jong novrse of physical and neurctogical rehablitation. Tr. Ex
40. Methodist Aoute Ret! hat medical records at 14. Ha was nogpltalized at Methodist Acuie
Rehab from Novamber 18, 2003, fo December 3, 2003, for m&dtcal care and ocoupational
and physical therapy as part of 8 comprehensive wrain injury rehabifitation program id
Dovle's treating phygictan there was Dr, Jude Cook, M.D. an internist and physical
medicing and retabliitation speciafist (also refarfed 10 a8 8 physiatist). fd at 16 Tr. Bx.
107, Cook curriculum vitee.

At the fime of his admisston, Doyle had right rib fractures, a dght clavicle frachis,
a right scaputar fraciure. @ G-tube placed, a kracheustomﬁ. he was agltated and nad

symptoms af dysphagla. Tr. EX. 104, Tnal Deposiior of Jude Cook M.D, {'Cock Dep.’)

"oysphagics it difficulty sveallowing. aradman's WMedical Dictonary (27 &d. 1594) {avallab ¢ op

Waes tiaw gt Stedmans 1221’32])
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at 53, Dr. Cook diagnoéed traumétic brapn injuny and ancxic encephalopathy.“ id,at 34,
A neurcioglesl éxaminaﬁon reVeaied_é brain injury rated 1evel [V on the Rancho Los
Amnigos scale, 2 seale fhat helps medical brcfeasianals detorming & pPersorn's tayel of
impalimant secondary to brain inury. " K. 8t A parson with a Rancho level IV brain
njury Gemonsiraies poot MEMoLY, ins‘ight and jJudgmert, lack of 'awareaness of His physical
aiirmants and ervironment and sgitation. i st 11, D Cook dig not dlagnese Doyle wilh
depression, but sestified that people in 8 Ranchy ievel I of brain Injury ofen lack the
awareness of heir endronment or personal health that would lead them. to be depressed,
Id. at 4 Dr. Gook alse found that Dovie's cereballar functioning, which relates to fine
motor sontrel and coordintion, was slow byt Intact, Jd, a1 13, Dr, Gook estabilshed soals
of brain mgw recavery, edJcstion of fhe patient and his tamily regarding brain injury
ssues. lnproving Deyle's mobiiity fo 2 standby aeslst level, improving hie activitigs of dally
fiviry and his swalowing to an ultimate goat of remeoval ofhle tracheusltomy. ie. at 14-15.
| Duting the term of the hospltafization, Oayle's fib iractures resoived, nis ability io
swallow Improved, Vand hig tracheosiomy was removed. Tr Ew 40, Wethodist Aoute
Rehab medical records at 14. Di. Cock's discharge summarny aotes that during the
hospitalization Doyla's cogn ion glowly knproved from @ Ranaﬁhq level IV 1o & near Ranche

level vl at the time of his discharge.’? I Significantly howaver, Doyie stifl had a

_—-.—i-r—“'—"“"‘”'”"—_‘__,r———um-v-w—-—‘"q_-

eneephalopaiiy B any disorder of the brain, Stedmans Madical Dichonary (27th ed. 1994)
savaitabie on Wegliaw at Stedmans 1265640). Anoxa Iy abisente of almost cormplete absenae of oXyQED fromm
ispred gRses, arerial nipad, or tesums  Jd. at 24700, :

Ugus glee Ranche Log Amigos National Rahabil Wien Centsr website Rancho Los Aigos
weatisite '), mip!.‘mw;.ranche,orgipaﬁ eni__eriucaiiomcognitive_ﬂlc\re‘a.pdf '

trRancho tevel Vi is lobeled *ConfusedhAppropriate,” At that Ievel, *a prtlent stows goab-drasled
hetavicr, but re'les on cuslng fo’ direclion. He man releaim old skl s such g8 aclivites of daily Iing, Bt
TEMOry s inferfers with new paririg, He has 3 Beginring Awa“eness of seil and othiss,' Sey Rancho

Lon Amigos wabsite t‘ittpfr"mw.rancho.org;‘resezrch - ped him
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gastronomy tube, mid agitation and reactive depression setondary o his head injury, i
PRES ' " R

Dayls was fol&owad'on an outpatiént'baais by Or. Gook. Tr. Fx 104, Couk Dep. at

25. 1 May 2004, Dr. Cook reported SIOW Improvement. fd Cock axaminet Duyio again

in Movember 2004, and noted that test resuits wete consistent with a moderate o savers.
hrain Inury. ka Dep. Al 28, Y¥hen Dioyle was last seen by Dr. Cook in May 2008, he |
was nevralogically the same as he hat been in the pravious examination, b conhnuad
{0 be deprassed, Kl a4z, Based on Dr. Cook's sxamination of Daniel Doyle, Dovles
history and bDf. Cack's ccllabarétive corsultations with ofher physicians and health
providers, Dr. Cook testified that he bellevad to 2 reasenable degree of med ival cerfamnty
ihat Daniel Doyle is permansitly disabled and unemployable. /d. gt 30-31.

Aftar his release from Methadist Acule Rehab, Doy'e wis refer-ad fo Dr. Richard L.
Bowles, Pey.D.. a rehabll: tation neuropsychologist, for testing to datermine the axtent of
~ impa rment from the braln irjury. i oati8-19, Tr. Ex 42, Neuropsythotogicat Evaluation
dated March 1, 2004 (*Bowles fxrst repont”y at 1, Tr Ex. &7, Deposition of Richard L.
Bowtes, Psy.D, ('Bowles Dap.”} at 5. Dr. Bowles dimgnossd dementia secpndary 1o
acouired brain njury and dapressive reguion by history, Tr. Cxs. 42, Bowles Arst report
at 7) 104, Cook Dep, & 18 Bowles Dep, at 38. Dr Bowles {‘eporied considerable
impairment In TUMEeTaUs ccgmti'-ie arsay Including attantmnimncentratmn processing
speed, memory and axecil ve funstioning and prabiem solvirg. Tr. Ex. 104 ook Dep.
at o3 Tr, Ex. 42, Bowies frst repott af B, Test resyits mrﬁcated a moderately sgvere
dagres ofoverall impaitment. Tr. EX. 42, Bcwles 2004 Reportal 7. Bowles recemmentied
24-hour supervision. fd. At he time of the frst exam, B Bowles expected Doyle to

recovar further over the following caveral months to @ year, #d. Dr. Bowles reexamingd




Doyle in July 2004. Tr. Ex. 43 Nauropsynhmcg:f:al Evaluation dated Margh 1, 2004‘ o
(Bowles second rap:::rt“) at 2 The sécond naumpsychclugmal examinaton showed a
mccierabe to severs brammjur}f il gt 6, Testresulls were generally consigiant with those
ohiained in the sarlier fesfing, but there ware significant daciinas Iri some areas. i at 4,
8. Doyle centinued to exhibit deficits 14 short term memory. basio and complex attention
as well a3 démaasad vighance and sfowed processing of inforrnatlcn i at 8, Given
Loyie's refafive lack of progress, Dr. Qowles was concemed about the prognosis for
racovery of cognitive functian. fd.

Coyle's last neuropgychulogleat evaluation was parformad by Dr. Bowles in 2005,
Tr. Ex. 44, Neuwpsychologicai Evaluation daled June 25‘ 2005 ("Bowles thifd repor’) at
2. Doyle's scores on varous tests 1eflected fitthe change from hig 2004 testing. /o at 7.
Dr. Bowles found Dovle's status 10 be incompatitle with the ability to operate a motor
vehicle safely. Jd. Dr. Bowiss testified by deposition that Doyla's physical condiion is at
its maximum improvement Tt, EX. 6?‘ mowles Dep. at 50-52. Dr. Bowles staled it
Doyle's psyshological capdition may ba imprmfed withy differant theraples, tut it oo s
statc, i _

At present, the recrd sOwS thai. afthough ha ls within the averags rangs of giohal
intenectua[ funcHCNING, Doyle has deficits in verbal and vigual ghort-tern msMory,
soncentration and complax attiention, processing word speed and categorica’ ﬁuenciy &S
weill as diminishad motor speed and coordination in both hands. Tr. Ex. A4, Bowilas third
report at?. He has Hitle mot vation, quéatimablejudgment and lacks awareness of safely.
i, ‘Dr':)yla continues to need ongeing supervision 6 & result of ihe questionable refiability
of his judgrient and Als tack of awareness of safety-related lssues. (d, His signs and

gyrptoms are conslstent with @ moderate & severs frain irjury, id. Dr. Bowies als0
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stalet thét Doyle's status was not sompatibie wi{h the ability to operate a m.ot'or vahicle
safely, &l Dr. Bowles reports thatha expects Doy 'S COGRiive ataius to remaln é.taﬁia to
the futire, barring a siroke of other biain injury. i, ét'?. | T
. On hls treating physician's recemmendation, Dovie rageived outpabiett thatapeutic
servicas from Quallty Living, ing In Omaha fmm /2004 to 372008, Quallty Living racords
ghow thet he did not make ruch progress trere with the therapy. Tr Ex. 41, Quality
Living, Inc's medical records at 21, Ofher records show that Doyle's cognitive iavel
trproved from @ Rancho Jovel IV '(éonfusad and agitated) o 8 level vV} {ponfused Bmnd
| appropriate). TT- £y 46 Giter recortls at 7| see alsp Rencho Log Amigos wehsile,
hitpifaweranche org/patient edugalionfcognitive_levels pdt. "
 Athe presant Hme, Dofie is being treatec by his family physlclan, an interrist, D,
Mlchael F. Gifter Tr. Ex, 468, Giter medical records. Dr, Gliter's notes indicate that Dovie
has diagnosses of rsaciive depression and decreassd mental status gocondary ta bramn
njury, fd. at 49. Dcyle is alse being tremted by a psycatr st Or. Rodney L, Nitcher, .04
Tr. Ex. 45, MNitcher madical records. Dr, Niicher has eXp"aésad the opinjon that Doyle's
psychiatic condition is shrenic and that Doyle needs 24-hour supervision and cannot live
alone, Tr. Ex 288, Alllson questionnaires at 3, Tr. Ex. 24, Allison Sﬁpplcmental Lite Care
Plan at 7. _
- Al of Doyle's reating phyaiclans agree that he is pe'rmanently and totaty disabied.
Dr. Coak testified io his opinion that Dovie suffered a warsatic rain injury from His boating
accident as well as &n anoxic encaphalupatry due o subseguent events, Tr. Ex. 104,

Cook Dep, at 36. Allofthe doctors agres that his c:ondltmn ralates to an inury sustamed

wRangho level VIl is theoreticeily the nighest level a thHinking-rmpaited patten! san ach:ave shion of
tul recovery, Seg Ranchu Lo Amigog wabslie, httpifvnadranihe ofg

4




ns a result of the beating scaident desaribed ahove, See T, Ex. 78, Repoft of Dr. Jozep
C. Stc-i‘nert at (noﬁng *thg or |g|nal injury on Cctobet 1, 2003 caused 7 deler ora‘noﬁ g
. Doyle's resplratory saits leadmg o an anoXls event’ and e Injury 1o his chest énd
subssauent events caused the hrain injury that br. Doyle currantly suffers from™. The
physlcians fUTiher agres that it Is uniksly Doyie sustzined the closed head Imjury at the fme
of accident, byt 18 MOre likely that 1ie had an angxic lypoxic avent during his hosplial -
treatment for He injunas he sustained during the boating acoidert, ™ lTr‘ 2y, 104, ook
Dep, at 34. No dogtor i of the opinion fhat the ancxie hypedo avert s Unretated io the
boating accident. | | ' |
C; Duty of Care
A, the plaintirts presentae e testimuny of Herbert {.,hanes Angetl, Nebraskd -
Siate Bcﬁating Law Admimistrator. with respscl to the duty of atandard of carg for he
operates of a boat See also Tr, Bx. 58, Harbert Angelt curficulum vitas. Angel tesiified

that he has Invesfgated more than & wousand boafing aecdents. e reviewed seversl

| boating safaly publicafiors. See T EX, 89 Upiled States Coast Guarg {" U$CG“1 inland

rules for ﬂa?igat.on: Tr. Ex. 92, 2007 Netraska noating guide. He statad that his review
of the evidance in this case jed i 1o conchis that Doyle had hean saaicd on e top of
the tubse, or gunnal, onthe starboard site foward the bow, He imstifiad that, in his gpinicn,
Graske should not hiave afiowed Doyle 10 5it on the starbeard right gurngl of tupe and that
{o have done so \(lolated safe bating praciices, He festified that evan if Doyle had been

seated o the bow soating area st the Srort of the boat, facing backward, Graske's
A — ,

“4anoxid 15 absenca or alinast compiete absance of oxygen Som inspiTes guyss, arterial blowi of
Lssues. itz iohe dritarentiated feom hiypoxia whleh is & dacrease below norsaliavels of oxygen in insplred
gases, arleriul blood, brifssve, shor of anoxis Stedman's Mad ieal THetionary (271 ad, 20001 1.:1n Wesilng)

Stedmans 24700 & 196860
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apsration of the hoat wuuld have beer unsafe and ruagiugant. He testlfisd, assumirsg that
Yan Hook’a Version of ovents were trug, that Doyle was af first seated an the tube, but
gometire in the period of tme between iha boat‘a procseding Al no-waks spesd and
puming up on plane, Dayie agsumed a posmon on the bow seat and was told by both Van
Hook and Graske 10 hold on, bt did it do 82, It wond hav& neen an unsais boaling
practice for Graske it progesd. Angell &0 testified that al planing spead the only nafe
spating for anyone othar than the operaior would be in fne middiz eat i20Ng tnrweartl. He

© stated that the distancs be.tweah ine tushioned area and e top of e tuba would not
provide an adequets wackreat o allow sate seating inthe bow gushion sealing area.

Michas! Sampsel, 2 mechamt:at and marine engineer, aiso testified as an experl
withess on behall of ihe plaintiffa.  He wstified that based on the gvicdance he had
reviewed, the fill planing speed of a boal similar io Graske's is estirmaled to be jgss than
30 WMPH. He further tesiified that she custilon ¢n the bow of Ihe hogb--oa whish Van Hook
Claims Daniel Doyie was sealed—is nct designed to be a seat when the boat is
undenway,” or going fastar than a fast idie.

Paul J. Larson, @ marine accidert \nvestigator, maring suryeyor, sonsuitant and
retired Gommander In the USCG testuf;ed that he also investigated the aecident. Tr Ex.
54, Larson curricdlum wtae. He reviewed the deposiiian iestimony N This Cass &8 well a5
yarious buating safely reguiatians; guides and gtatistios, See Tr. Ex 87, UsCG
reguirements for recrealional poals; Tro Bx. 83, USCE boafing stalistics: Tr. Ex. 93,
Califarnla Boafing Law: Tr. B, 44, Federal Safety Tips. Rased un his knowledge and
Investigation of this and numercus other “tall everboard” fype accidents, e wstified that,
int hig opinen, it was “negligent” for Graske to have allowed Doyle to sit on the tube of the

hoat. He rastified that the operaies of a boatis responsitie far all aspecis of sate yperalion
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"of the vessel, In his oplnion, a gudden mechanical faliure caused the accidant, but the

| uneate boaling by Graska in allowany Dovie te remaln seatad on He tube while s hoet

was urlaryay was the cause of Doyle's fall ovarboard, Alsa, he testified that & shipownes
has a nondelegable duty to maintain 8 éhip in a seaworthy condition. Larson also testified
that if & passenger Wale si’cﬁhg on fhe tube of the boat, helding the hand straps woullt not
have prevented gjettion fom the boat. He furthar jestified inat. sven 1t the testimony of
Bébb'f \an Hool were tredited and Doyte meved from the tube 1o the bow cushion ssat
afer the vossel was Undenway and was warned to okl 8 hand strap; bt dig not, Graske's
operation of the boat walid have been In victation of safe hoating practices. Larsan alss
stated tal the bow cushior ared wauid net have bean a safe seal while iha.boat w2
underway at planing speeds.

The defendant's expert, Ho«b_ert MacNaill, 2 naval grohitect, human faciors enginesr
and Goast Guard Licensed Ce ptain, alse testified at the tial, Tr, Ex. 281, Robert MacNeill
currieulumn vitae. e testified thal he has \westigated of reviewsd invesfigations of
hundreds of boéﬁng accidents in connection with consulling providad o the Coast Buard
with respect to the implementation of the fatieral hoat safety gcl. He further statad thatin
preparation for testimony in this case he physically inspected and operated Leland
Graskes's iniiatabie boat. Tr. AEn 202227, photographs of hoal, Tr. £x. 260, Supplemenial
Report of Robert MacNeilt (recetved for fimited purposé of measLrements). He testified
that, in hls opinion, thers are aceasiona when it would be safe ﬂ:: alicw a passenger 1o sit
ot the ube of an inflatabie boal With respect to a duty of pre-trip inspection by a boat
operamr, he sfated that it wollid be sufficient for the opetator 1o make sure fhat he boat

was operational. He also testifind that, in his cpinion, any pazsenger who Was seated In

the frorit of the boal an'd was 1ot hold shg on to @ hand strap woenic have been thrown cut
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of thye boat in a sudden M, He also testified that he knew of no rules, regutations, of
siancards that would requtre'a boat operatar 1o nsist that a passengar hold & _hanciho!d.

D, Damagas

Daniel Dovle's wife, AnNe, and his children also lestified &t the trial. They testifled

with respect o Doyla's abilitles and disahilties and to difierences I his persooality since

the accldent. Anng Doyl also taatified o the differences to hier ife and to the Doyles’
mariigpe since the a'cuidant

Thé"parﬂaa hava stiputated that the Doyles have incurret medical bills to date In e
amount of $252,617. Fling No. 0G5, Ex. A, Stpulation. 71, EX, 22, Summary of hMedical
Bills. The evidence shows hat prior ta the actident, Canel Doyle was smployed as &

mechanical enginesr eaming between 857 682 and §57,301 pef year for the years 1899

to 2002, Tr. Exs, 81-B5, Income Tax Retuns, $998-2003, He wolld hawve been prpacied

ko conlinue working untl he rezched age B&, his Social Security full retiremant age. Tr. EX,

255, John Scarborough Supplemental Eennomic Loss Analysis at 2, Thare & i Bvideice

that-he would have hesn inchined to retire any aariler.

RBoth parties submitied evidance on the cost of providing medicsl gnd supporflve
care to Doylé in the ftire, Acnording te ife sxpeciancy tablss. Doyis would be gxpecied
to live to age 78. Tr. EX. 0, .Standard Crdinary Mortality Table: TT. Ex, 28, Repart of Kerd
Jayne at 8. The plaintiifs’ expert, Kathie Allison, & certified Itie'care piénnerl presented
trree alternaiiva ife gare plan scerafios. Tr. Ex. 23, Affisen Life Carg Plam Tr. Ex 24,
Supplement to Life Cade Fian Option | wolid provide additions! assistancs for Doyle ©
remain in hla home, such as help with heme maintenanse and clearing, a5 well a5 8
nousehald attendant for 1118 hours per weck, and would cost 366,811 to $67.051

annually, in today's dellars. Tr. Ex. 23 gt 10; 24 at4. Option 1t would provide for liva-ri
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care for Doyie end would cost batween $102,600 and 3109, 500 arnwaly, Bt the rate for
care of 5280 to 300 per day, i Option 1 would pr{mde supporiive living Bt 8 facliity
gesigned for brain-njured pecple such a5 Quality Living. InC., and would cost §82,125
annually, i Under sach opfion. ks, Alfison's me care plan would aiso include addifional
sums for physiolens’ visits, medication and sLpplies, physical and pccupationai fherapy,
equipment, and mileage, alan anproximate cost of betwesn $2,A34 and $3,049 per year.
if @t 4, M. Allison estimates the liistime cost for Doyle's oare yrdar Option | would 2e
£4 830,876 to B, 866,432 undsr Option i would be 532.755.834 0 $2.878.611; and under
Option [l weouid be 32, 232,140 to $2.261,386 in joday's gollars, fd.

william B, Burke, FR.O., @ certifiad rehabilltation counseior and Board-certified
disability anatyst and rehabilitatir::ﬁ ﬁ:maultant‘ tastified on behalf of the defendant. Tr. EX.
258 yilfiam Burke, Ph.D, surneuium vitss,  Hs stated ihat he nag reviewed Doyle's
medical records, physicians’ recornmendations, Ms. Alison's ffe warg plan and e
deposttions and testimony i this case. He constuded that Daniel Doylehasa samtination
of cognitive and higher cognitive deficits tha interfere with h&s abfiity o live inde hendenty.
He agresd that Doyle needs ‘someons avaliable for roung-the-clock care. He also
presefited savaral options for Doyle's continuad oarc. Tr, Ex 257, Ezoh Inciuded casts
far meclcal care, eguipment and medication

By, Burke's first option for Doyla's supportive care e hased on he éssumpﬁon that
Mrs, Dovie would continue i care for Danlel Doyle in his home ard that she preferred to
dn so. o, gt 13 L Burke testified that {His opfion contemplates e ylilizatien of &
GOMML mty iving coach far 40 hors per week to enable Doyls to perform work-type
gotivities in the gormmunity. D Burke estimated thal the commiveity ing coach ser\;ices

could be provided for $23.?12 per year. /d. at 1%,




Opition 1| assumas thal Mrs, Doyle would not be gvéﬂébla and would provide Doyle
with & live-n personal vare attendant and homeameker a\ong with household production
assistancs and case management o replace those séw‘aces provided oy his wite. fd. Dr
Burke sslimatad that he setvicas of a lve-in parsonal care atiandant couid be oblained
for approximately $50.219 per year, inchuding room ang boaid. Id. al i6.

Qption 1 proviges for pacement of Doyle In an assleted-iving faclity. Dr. Burke
eatimated fhat ihis option would cast between 598, 416 ahd $48,320 per year. Dr. Burke's
calcuations de nét include any compensation fo° Mrs. Doyle or other famiy members ©
cattng for Doyle. Dr. Burke testified hat he agwia!nn&d e pesisted-iving option fo be
Hlized when Doyle was alderly.

The plaintiTs’ écunﬁmic gxpart witness, Kerm Jayne, MA., MBA. a vouational
Eoonotmic Constiltant and wehabiitation ecohomind speviallst, calcuiated the *Jaiﬁe of
Moyle's lost earnings s of July 2007 o be $152.826, Ses Tr Ex. 25, report of Kent
Jayne &t 8; Tr. Ex. 81, Kent-Jayne curicuium vitae. He caloutated ihat the present value
of Doylg's diminishsd aaing ca.pacil;y from July 1, 2007 to his retirement age of 66 1s
¢517,412 fd The dafendant's sconomic expert, John Searbrough, FhuD., ceteulated
Doyie's lost future wages according o 8 worklite sxpoctancy of 12.6 yaars from the age
of 43, to nanount for the likelihood that Doyie would notlive o the age df 66, or would Have
been out of the workforee at imes, Tr. Ex, 255, Scarprough Supplernental Report at 4.
He atso factored the projected cost of nealth insurance arnd refirarment benefits nto his
suture sarnings anafysls and also caleulated the presant vaiue of Ouyle's Ipst gamings

befors and after a deductlon of Doyie's Social Securty disability penefits. . D,

 Soarbrough's analysia resulted In 2 fots! net econoimic loss for past and fulure wages inthe’




amount of $385,696 (prase%at vatue), if disabliity pa;#mérjﬁ were deducied, and of
$4 09,7 85, without the deduction of d!sabiiity paymank

o, Boarbrough also analyzed the futurs cost of medlcal care and suppored fving
fr Doyle and calyitated presant value ncer both Ms. Alllson's Lh‘e Care Plan and ﬂ"lﬁ plan
proposed by Dr. Burke. Tt. £x 285, Scarbrough Stpplemantal Report at 4. Amccrd ing to
Dr. Seathrough's anafarsis ire present value of the future sosle cﬁ Doyle's care under fids,
Adlisors Option | (householt attendan) would be $1/680,760. K. a1 21, Table A.2 for
Optlon 1. The presant valug of the fukure costs of Doyle's Care under Ms. Alilscn's Option
I {live in care) wouid be $2.449 478, i al 27, Table A2 for Option 1. The present value
of the futre ooste of Dayle's cars under Ms, Allisor's Gptlon 11} {suppertad ng) would
be 51,910,634, id at 23, Table A2 for bptiom Il Under ihe scenarios prasented by
" defendants expert, Or. Burke, the present velue at the future 0osts ﬁf Dioylg's care undat
Opiion | {wife avaliable} would be $858,762. . at 30, Table A4 fot Ciption 1. The present
vaiue of the future costs of Doyle's care urder Option It fadfa not available - home Gae)
would be §1,2686,272. id ai 31, Tabls A4 for Option 1. The presant vajug of the future
costs of Doyle's carg under Option I twite not avaliable - famlzty care} would be 3830, o1,
Id, at 32, Tabie A4 for Ootion 1.

1L Conchigions of Law

A Law

"This action arises Under the agmiralty and marime jurisdiction of this court pursuant -
1028 U,8.C. §1333. General mariime law govems 3 toﬁ ¢lalm when condifions of lucation
and connectlan io m_ariti‘me activity are satisfled. Sisson v. Ruby, 487 U8, 358, 369
(1900}, The general tort ccneepts of negligence and praximate cause apply in ndmiralty

and mariime cases, Philips Petrojeum Co. v. Siokes Off Ca., B63 F.2d 1260, 1255 (6t

ST




Cir. 1988‘; intort ac:i;c-ns courds logk 1o the Reata’temﬁanf (Second) of To_rts B & SOUFGE
of general comMmoN law pringiplas o determ&ne ganeral e itime law, Sse Wells v. Lidey.

- 188 F.3d 603, 525 {zuh Cir, 18997 Wallls v. Princess Cruises, Ine,, 308 F.3d g27, 841 {9th
Cir 2002). '

In ofder o suuseed on 2 giaim of neg! 1génce under maritime faw. A plaintiff must
sstablish ah slements of 8 negligencs 6ause of action in admiraly, which are essentially
the gams as rand-based negligence Lnder the commaon 185, 1} the existencs of a duty of '_
ware owed by the deferdart to the plaintitt, 23 the sreach of that duty of cars; 3) @ cansal
connection petween the cHending conduct and the ragLiting injdry, which Is called
*prox mate cause™ and 4) actual loss, injury or darmage suﬁared by tne pt taintllf, Pearcs
v Linfted States, 261 F.3d 843, 547-48 iin Cig. 2001Y, Harilsy v. St Paul Fire & Marine
ins. Go., 118 Fed, AppK. g44, 514 (Bth Clr, 2004). The duty of care can be derived from
“duly snacted laws, togulations. and rues: . . custom . .. @ ... The dictales of
ragsonablaness and prudenca.’ Galsatine v, Estale of Stekarvetz, 273 F. Supp. 24d 538,
<44 (D, Dal. 2003). |

As a genaral ule, 2 shipowner owes 10 8 peracn ewfully ahoare the veszel “the duty
of exercising crdinary ©ft, which s heid to mean reascnable care UNOET the
cireurnstances of sach case” Uran V. Mistead, 473 F.2d ‘948, @81 (8th Cir 1973),
Kermaree v. Compegnie Senarale Transatlantique, 358 U.S, 625 63211 gagy, Under that
standard, ihe degros of care required must be iny proporgen to the apparent risk. Murafore
V. M5 Scotta Frince, 845 F od 347, 353 {18t Cir. 1866), in other words, undsr cartain
situations, reasonable cara may be a vary high degree of cars and in another gibation It
may be less. Smith V. Soutfer! f‘:‘m‘F tMarne Co. No. 2, Inc.., 791 F. 5d 416, 421 (5! iy G,

1986} The “extant to which tha circumstances surrounding mamime travet are different -

18




from these encountered in dally fife and moWe mcre ganger ta a pasIanger, wiiiéeterﬁlna |
how high & degreg of cars s remsanabie n eath case.” Mondelson v. Delawars River &
Bay Authority, 447 F. Supo, 2d 386 {D. Del 2000).

Adriraly Jaw also adheres 1o pincipies ol comparative fault Unitod States v
Reiiable Transter Co., 424 1.5, 367, 408 119?5} MoDemmolt, nd. v. AmCipde, 511 U.E.
202, 221 {1984]. Accordingly, proportional divisimn of liaplity appiias I admiralty cRses,
Sae, 8.y. Fiviflos Polroleum Co. v, Slokes Oif Co., Inc., 863 F.2d 1250, 1255 {6th Cir.
19887 ("Damagss In admiralty cases are generally allocated among torieasors basad on
comparative faull™.  Under the maritime rule, fhe plaintiff's comparaive negligence

rilfigates his damages. Carey v. Babama Cruise {ines. 864 F.2d 201,208 {15t Cir, 1988).

R

Admiralty law Imposes lotnt and several llabiity on tortfeasors, Edmonds V.

Bampagme Gonersie Transaflantique, 443 U 3, 25, 273 1.30 (1979 (stating thal "the

——

general rule is fhat a person whese negligence is @ substartial factor 1o the plaintiTs
Indivisible injury is entirely pable even i other faclors eoncurtad In causing the iy -

Where Joint and savaral fabliity ls imposad, “infarmally. tra chosen tertfeasor may seek
confribution from another concurrent iorifeasor” id. see afso Moemmetl, I8e, V. AmChyde,
&1 4 1J.8. at 210 n,10 (noting ihat comparaiive negligents and jaint and several ability are
net Incompatibie). Joint and several habiity ailows a plain’uﬁ‘ vo rescver from one of
rultipie defendants, When plaintiff's recovery me cther totieasars s fimitad BY ouitside
tacis, Buch asa defendant's Insolventy. ‘making ather defendants, cather than the Innocert
plairti¥, responsibie for the shortfail.' MeDepnoi, 311 US. &t 240 nAG. Although the
damagss assignakie the plaintiff‘s awn culpaiiitty must be subiracted from whalever

© damages ihe plainfiff has poven at ftial, the defendant woukd s6il be Table “in full for the
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Before LOKEN, Chief Judge, HANSEN and COLLOTON, Circuit Judges.

COLLOTON, Circuit Judge,

Daniel Doyle suffered injuries while he was a passenger on a boat owned and
operated by Leland Graske. Deoyle broughtan action in Nebraska state court, claiming
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that Graske was negligent in his operation b.f the boat, Graske removed the case to
federal district court, invoking admiralty. jurisdi'ction. The district court, sitting

“without a jury, found that Doyle’s injuries were caused by Graske’s negligence, and
awarded compensatory damages to Doyte, as well as loss-of-consortium damages to
his wife, Anne, We affirm the district court’s judgment in favor of Daniél Doyle, but
reverse its award of loss-of-consortium damages to Anne Doyle.

On October 31, 2003, Graske and two friends, Daniel Doyle and Robert Van
Hook, decided to go fishing in the waters off the coast of Grand Cayman Island, whers
Graske owned a vacation home. The three set out on Graske's inflatable boat at
around 10:30 a.m. The boat was fourteen fest long, with a seventy-horsepower ehgine
and room for six passengers. It featured two seats at the stern (or rear), two mote at
midship, and a cushion for two passengers at the bow (or forward end). Both seats at
the stern faced forward and tncluded backrests, - The stern seat on the starboard side
(i.e., the right side while looking forward) was known as the “helm seat” because of
its position opposite the boat’s steering wheel, located on a console at midship, The
forward side of the console functioned as a backrest for the starboard midship seat.
The other midship seat (on the port, or left, side) and the bow cushion seats did not
have backrests, and passengers sitting on the latter had to ride facing the rear, An
inflatable tube formed most of the boat’s hull, and thete were hand straps along the
top of the tube for passengers sitting at midship or in the bow.

From the helm seat, Graske steered the boat slowly through the no-wake zone
— a zone extending two hundred yards from shore in which boats are prohibited from
traveling above five miles per hour. When the boat was past the zone, Graske said,
“Here we go,” or words to that effect, and began accelerating, As the boat came on
plane — that s, reached a speed at which its hull was no longer displacing the water,
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but skimming across it — a nylock nut came loose from the boat’s steering system,
* cauging the system 0 malfunction and the boat to turn abruptly and sharply to the left.

Despite the.shdden turn, Graske was able to iaintain his position behind the
steering wheel. Van Hook, who was sitting on one of the midship seats, managed to
remain on the boat as well, Doyle, however, was thrown overboard. Accounts differ
concerning where Doyle was located when he was gjected. Acvording 10 Graske,
Doyle was sitting on the inflatable tube, with his feet between the starboard midship
and bow seats, and with at least one hand on a hand strap. According to Van Hook,
Doyle was seated on the bow cushion (having maoved there from the tube), and was
not holding any hand strap. Doyle himself cannot remember,

Wherever he was sitting, Doyle was throwsn into the water, and as the boat
continued turning counterclockwise, it struck him in the back and on the head. Graske
immediately put the boat in neutral. Doyle was some distance from the boat, injured
but conseious. Graske brought the boat closer to Doyle, and Van Hook grabbed hold
of him, eventually pulling him onto the inflatable tube.

Graske guided the boat to shore. From there, Doyle was transported to a local
hospital and then transferred to medical facilities in the United States, Doctors
diagnosed him with a fiail chest, his respiration hindered by multiple 1ib fractures.
Because of difficulties breathing, Doyle suffered permanent brain injury while
hospitaltzed, '

Doyle brought an action against Graske in Nebraska state court, claiming
negligence in Graske’s operation of the boat. Graske removed the case 0 federal
dstrict court, invoking admiralty jutisdiction under 28 U,8.C. § 1333(1). He sought
to implead geveral third-party defendants, including a mechanic who rgpaired and
reassembled the boat's steering system just days before the accident, Graske,
however, was unable to establish personal jurisdiction over the third-party defendants,

.
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and his claims were ultimately dismissed without prejudice. Doyle filed an amended
complaint, adding his wife, Anne, as a plaintiff,

Following a bench trial, the district court entered judgment in favor of the
Doyles. Applying general maritime law, the court found that Graske was negligent
in his operation of the boat, and that Graske’s negligence was a proximate and |
sabstantial cause of Doy% s injuries. Ttalso determined that Doyle’s own negligence
* contributed to his injuries, becanse he should have beea more aware of the dangers
around him, The court apportioned ninety percent of the fault for Doyle’s infuriss to
Graske and potential tortfeasots, including the mechanic, and the remaining ten
peroent to Doyle himself, . Taking account of Doyle’s comparative negligence, the
court awarded $3,238,153 In compensatory damages to Doyle. It also awarded
$750,000 in damages for loss of consortium to Anne, but that amount did not reflect
any proportional reduction for Doyle’s comparative fault. Graske appeals.

m

Graske first challenges the district court’s finding that he was negligent in the
operation of the boat. Because negligence in admiralty is a factual detetmination, we
may not set aside the district court’s finding unless it is cleatly erroncous, Medllister
v. United States, 348 U 8. 19, 20 (1954). “A finding is clearly erroneous when
although there is evidence to support it, the reviewing court on the entire evidence 18
left with a definite and firm conviction that a mistake has been committed.” Id.
(internal quotations omitted).

Under general marftime law, & boat owner owes a duty of reasonable cate (o
passengers lawfully aboard his boat,  Kermarec v. Compagnie Generale
Transatlantique, 358 U, 8. 625, 630 (1959), The district court found that Grasks
breached this duty by bringing the boat on plane while Doyle was seated in“a position
of danger.” The court acknowledged that according to Graske, Doyle was sitting on

4.
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the tube when the accident occurred, whereas according to Van Hook, Doyle was
sitting on the bow cushion. But the court determined that this difference of opinion
was immaterial, because “both the tube and the bow cushion seat are positions of
danger while acceletating a small watercraft on the open ocean,” Given that Doyle
was sitting at either one position or the other, the court reasoned that Graske should
have known that it was unsafe to accelerate. Accordingly, the court concluded that
by bringing the boat on plane, Graske failed to exercise reasonable care for Doyle’s
safety, and was thus negligent in his operation of the boat.'

Craske does not dispute that his actions were negligent if Doyle was sitting on
the tube. Indeed, various boating experts testified at trial that sitting on the tube was
unsafe while the boat was planing, and there was no testimony to the contrary. Graske
. focuses instead on the district court’s finding that his operation of the boat was
negligent if Doyle was sitting on the bow cushion, Graske argues that this finding is
clearly erroneous, We disagree. '

Attrial, Michael Sampsel, a mechanical and marine engineer, testified that the
bow cushion was an unsafe position whils the boat was on plane. Sampsel noted that
the cushion was naturally subject to greater motion at higher speeds, given its location
in the boat’s bow. According to Sampsel, however, the cushion’s design did not
account for such increased motion, Quite the opposite, he explained, the cushion’s
short height —just 13.5 inches above the deck — meant that passengers would be sitting
in an ynusual posture, with thelr knees higber than normal, He also noted that the lack
of thigh restraints or backrests meant that passengers would be prone to sliding across
the cushion. Sampsel acknowledged the presence of nearby hand straps, but

I Giyaske contends that the district court abused its discretion by feiling to make
a specific finding of fact as to where Doyle was sitting when the accident occurted.
Because Doyle’s exact seating position is not an ultimate fact necessary to reach a
decision, we reject Graske's contention, See Allled Van Lines, Inc, v, Small Bus.
Admin., 667 F.2d 751, 753 (8th Cir, 1982),

-5
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maintained that they were meant for use 1n lifting the boat, not for use by passengers.
In Sainpsel’s opinion, therefore, the bow cushion’s location and design rendered the -
ceat unsafe while the boat was on plane, and Graske violated safe boating practices if
he proceeded to accelerate with Doyiehsitting thers,

The testimony of two other experts was not inconsistent with Sampsel’s
concluslon. Paul Larson, a marine surveyor and investigator, testified that when the
boat was planing, a seat at midship was “a better and safet position” than one in the

‘bow. He did not rule out the possibility that if Doyle was seated on the bow cughion
when the accident occurred, then Graske’s operation of the boat was negligent.
According to Larson, whether Ciraske failed to exercise reasonable cate would depend
on the circumstances, Herbert Angell; a boating law administrator for the State of
Nehraska, took a stmilat position, Like Lasson, Angell testified that whether it was
negligent to allow Do‘yle to sit on the bow cushion would depend on how fast the boat
was traveling and other environmental conditions.

The only expert witness who stated categorically that sitting in the bow was
safe at planing speed was Robert MacNeill, a boat manufacturing consultant. The
distriet court noted, however, that MacNeill's expertise was in designing yachts, not
small recreational vessels, The court therefore declined to credit MacNeill’s
testimony regarding the safe operation of Graske’s fourteen-foot boat.  Giving due

deference to the district court’s determination of credibility, we cannot say that its
rofusal to accept MacNeill's testimony was ynreasonable.

Tnlight oftherecord as a whole, we conclude that substantial evidence supports
the district court’s conclusfon that Graske treached a duty of reasonable care if Doyle .
was seated on the bow cushion when the boat came on plane, The definitive
tastimony of Sampsel, and the factwdependent opinions of two other expetts, provided
~ sufficient basis for the court to find that the bow cushion was a position of danger

under the circumstances, such that Graske should have known not to accelerate while -

G-
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Doyle was seated thete. Given that the only other position where Doyle could have
been located was on the tube —a position Craske does not dispute would have been

unsafe — we hold that the distriot court’s finding of negligence in Graske’s operation
of the boat s not clearly erroneous. -

1.

Graske next challenges the district court’s determination that his negligent -
operation of the boat was a proximate and qubstantial cause of Doyle’s injuries. Tssuss
of proximate. causation in admiralty winvolve application of ie;,w to fact, which is left.
to the factfinder, subject {0 limited review.” Exson Co., US4, v. Sofec, Inc., 3 17 0.8,
830, 840-41 (1996), We may not disturb the district cowt’s determination unless it
ig clearly erroneous, Am. Home Assurance Co, v L &L Marine Serv., Inc., 875 F.2d
1351, 1354 (8th Cir, 1989).

(iraske invokes the doctrine of superseding cause, arguing that the negligent
repair of the boat’s steeting system superseded his negligent opetation of the boat,
thereby relieving him of liability for Doyle's injuries. The allegedly negligent repair
of the boat, howevet, could not have been a superseding canse of Doyle’s injuties.
The doctrine of superseding canse applies “where the defendant’s negligenoe in fact
substantially contributed to the plaintiff’s injury, but the injury was actually brought
shout by a lafer cause of mdependent origin that was not foreseeable” Sofec, 5 17
11,8, at 837 (empbhasis added) (internal quotation omitted). Here, the allegedly
negligent repair of the boat occurred before Graske's negligence, and thus gould not
have superseded it. Accordingly, the doctrine of superseding cause is of no avail to
Graske. '

Graske also invokes the doctring of ineyitable accident, arguing that Doyle’s
injuries would have occurted as a result of the falure of the boat’s steering systen,
regardless of whether Graske’s operation of the boat was negligent. We doubtthatthe

J7-
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doctrine of inevitable accident applies outside the context of collision liability, whero
it may be raised ag an affirmative defense by vessels accused of causing collisions.

See The Louisiana, 70 U.S. (3 Wall,) 164, 173 (1865); Grant Gilmore & Charles L.
Black, Jr., The Law of Admiralty § 7-2, 5t 486-88 (2d ed, 1975). But even assuming
that the doctrine does apply in this genetal context, it would not apply in this case, An
accident cannot be said to have bgen inevitable if it conld have been prevented by
“hutman skill and precaution, and a proper digplay of nautical skill.” The Louisiand,
20U.8, (3 Wall) at 173, The district court did not cleatly strin finding that Doyle’s
injuries could have been prevented if Graske had exercised reasonable care by waiting
to acceletate until Doyle was seated at midship or the sterr, After all, Graske and Van
Hook were riding in those areas when the boat suddenly turned, and both were able
io avoid harm. Doyle’s injuries were therefore not {he inevitable consequence of the
malfutictioning of the boat’s steering system. The district court’s finding that
Graske’s negligence was & proximate and substantial cause of Doyle’s injuries is not

clearly erroneous,
IV.

Finally, Graske challenges the district court’s award of logs-of-consortinm
damages to Doyle’s wife, Anne, “Logs of consortium’” refers to “loss of the benefits
that one spouse is entitled to receive from the other, inctuding companionship,
cooperation, aid, affection, and sexual relations,” Black’s Law Dictionary 1031 (Sth
ed. 2009), In the context of marriage, the terms “loss of consortium” and “loss of

_gociety” are used fnterchangeably. In re Midland Enters., Inc., 886 F.2d 812,816 n.4
{6th Cir. 1989). Ciraske contends that general maritime law does not allow recovery
for loss of consortium by the spouse of a nonseafarer negligently tnjured beyond the
territorial waters of the United States. A “nonseafarer” is sotneons, like Doyle, who
i« neither a seaman covered by the Jories Act, 46 U,8.C. § 30104, not a Jongshore or
narbor worker covered by the Longshoto and Harbor Workers’ Compensation Act, 33
U..C. § 901 ef seq, See Yamaha Motor Corp., U.S.4.v. Calhoun, 516U.S. 199, 208

._8-.
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n2 (1996), We review de novo the question whethet general maritime Jaw allows
recovery for loss of consortivm, See In re Am. Milling Cfb(, 409 F.3d 1005, 1013 (8th
Cit. 2005).2 - o .

‘The Supreme Couwrt’s most recent guidance on how 10 approach this sort of
problem came in Atlantic Sounding Co. . Townsend, 129 8. Ct. 2561 (2009). There,
the Court considered “whether an injured seaman may recover punitive damages for
his employer’s willful failure to pay maintenance and oure.t Id, at 2565, The Court
began its analysis by roviewing the history of punitive damages under the common
law generelly and federal maritime law specifically. Based on that review, the Court
determined that “punitive damages have long been available at common law,” and that
“the common-law tradition of punitive damages extends to maritime claims.” Id. at
2569, The Court reasosed that because “there 18 no evidence that claims for
maintenance and cure wore excluded from this general admiralty rule,” the only
question remaining was whether the rule had been abro gated by Congress’s enactment
of the Jones Act, which provided seamen & statutory cause of action for negligence.
J1d. The Court concluded that the rule had survived the Jones Act, because the Act did
not address either maintenance and cure or its remedy. [d. at 2572, Because Congress
had not altered the traditional understanding regarding the availabilify of punitive
damages in admiraity, the Court held that “such damages for the willful and wenton
disregard of the maintenance and cure obligation should remain available in the
appropriate case as a matter of general maritime law.” Id. at 2575.

Applying the Townsend approach here, We conclyde that thers is no well-
ostablished admiralty tule, as there is with respect to punitive damages, guthqQrizing

The Doyles contend that Giraske watved his argument that {oss-of-consottium
damages are unavailable under general maritime law by raising it for the first time it
a post=verdict motiofi. In ruling on that motion, however, the district court considered
and rejected Graske’s argument o the merits. The issue is a purely legal one, and we
proceed to consider it.

.-
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loss-of-cbnsortium damages as a general matter, In 1963, the question whether

- maritime law allowed recovery . of loss-of-consortium damages by the wife of a
“ Jlongshoremannegligently injured in state territorial waters was “presented for the first

" time in a federal Court of Appeals,” Igneri v. Cle, de Transports Oceanigues, 323
F.2d 257, 258 (2d Cir. 1963). In an opinion by Judge Friendly, the Second Circuit
noted that common-law authorities regarding a wife’s recovery for loss of consortium
were “conflicting,” id. at 265, and that there were no maritime cases pertaining to the
Issue except for two district court decislons denying such recovery. Id. at 265-66.
Against this backdrop, the court rejected the wife’s loss-of-consortium claim. Id, at
267,

Loss-of-consortium damages were not definitively reoogﬁized under general
maritime law in any context until- 1974, when the Supreme Court held in Sea-~Land
Services, Inc, v, Gaudet, 414U.S. 573 (1974), that a wife could recover such damages
for the wrongful death of her husband, a longshoreman killed in state territorial
waters. Six years later, in American Export Lines, Inc. v. Alvez, 446 U.S, 274 (1980),
the Court extended Gaudet to personal injury actions, holding that “general maritime
law authorizes the wife of a harbor worker injured nonfatally aboard a vessel in state
territorial waters to maintain an action for damages for the loss of her husband’s
socisty.” Td. at 276 (plurality opinion); see id. at 286 (Powell, J., concurring in
judgment). The plurality in Alvez explained in its discussion of the Second Circuit
decision in Igneri that although “the principles of maritime law prevalent in 1963
militated against, rather than supported, the creation of a right to recover for logs of
soclety,” id. at 280, Gaudet had since provided “the conclusive decisional recognition
of a right to recover for loss of society that Ignerd found lacking.” 1d, at 280-81,

The short history of logs-of-consortium damages in admiralty consists almost
entirely of the Supreme Court’s relatively recent decisions in Gaudet and Alvez.
" Given the narrow holdings of those decisions, general maritime law on Joss-of-
consortium damages remaing an area marked by few settled principles, Thus, uniike

w10
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the Court in Townsend, which was not asked to ‘.‘cha,nge maritime law in its opetation
as an admiralty court,” we cannot simply apply a preexisting general rule Ieft_
unaltered by Congress, 129 8. Ct. at 2574 .11,

_ The Court in Afvez recognized a right to recover loss-of-consortium damages
for nonfatal Injuries to a spouse in the territorial waters of the United States, but Doyle
was injured nonfatally beyond such waters, off the coast of Grand Cayman Jsland,
Whethér someone in the position of Doyle’s wife may recover logs-of-consortivm
damages is an open question in this circuit, Because we are confronted with an issue
of first impression, we must continue the development of general maritime law “in the .
manner of a common law court.” Exzon Shipping Co, v, Baker, 128 8, Ct, 2605; 2619
(2008); see Romero v, Int’l Terminal Operating Co.,, 358 U3, 354, 360-61 (1959),

In exercising this authority, we heed the policy choices made by Congress.
“Admiralty is not created in a vacuunn; legislation has always served as an important
source of both common law and admiralty principles,” Miles v. Apex Marine Corp.,
498 1,8, 19, 24 (1990). Where there is no recognized claim under general maritime
law, as there was in Townsend, an admiralty court should look to legislative
enactments governing closely related claims for policy gmda,noe Id, at 27, After
reviewing the relevant policy pronouncements by Congress, we conclude that
allowing recovery for loss of consortium here would give rise to two serious
disparities between general maritime law and legislative policies. These anomalics
counsel against recognizing a right to recovery.

First, the spouses of those injured nonfatally beyond state territorial waters
would be treated differently than the spouses of those injured fatally, Congress
enacted the Death on the High Seas Act (“DOHSA™), 46 U.8.C. § 30301 et seq., to
provide a remedy in admiralty for wrongful deaths occurring more than three miles
from the shore of the United States. Id. § 30302, Under DOHSA, a decedent’s
survivors may recover only for pecuniary loss; damages for loss of society are not
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" available. 4 § 30303, The Supreme Court has held that DOHSA provides the
exclusive measure of damages in wrongful-death actions arising beyond the three-mile
limit, Mobil Ol Corp. v. Higginbotham, 436 U,8, 618, 623 (1978), Accordingly, the
spouses of those injured fatally beyond that limit have no claim to loss-of-consortium
damages. To allow recovery of such damages by the spouses of those injured
ronfatally in the same waters would thus give rise to a sighificant anomaly, Indeed,
the Court confronted Just such a disparity in Alvez, and extended the holding of
Gaudet to avoid it. Five Justices agreed that “there is no apparent reason to
differentiate between fatal and nonfatal injuries in authorizing the recovery of
damages for loss of society.” Alvez, 446 U.8. at 281 (plurality opinion); see id. at286
(Powell, J., concurring in judgment) (“Since I see no rational basis for drawing a
distinotion between fatal and nonfatal infuries, I join in the Judgment of the Court,”),
Alvez rejected a disparity between fatal and nonfatal infurigs within territorial waters,
and there is no reason to think that a disparity of that kmd beyond such waters is moré
acceptable,

Second, if the spouses of injured nonseafarers like Doyle could recover loss-of-
- consortium damages on claims of negligence, then their rights under general maritime
lew would be greater than the rights of the spouses of injured seamen under the Jones
Act, Although the Jones Act provides an action in negligence for injury to seamen,
it does not authorize recovery by the seaman’s spouse for loss of consortium, See
Miles, 498 U.S. at 32. It would be odd if the relief available to the spouse of a
nonseafarer were more expansive than that which Congress has afforded the spouse
of a seaman. Afterall, the principles of maritime law have always included “a special
solicitude for the welfare of seamen and their families.” Id. at 36; see also Moragne
v, States Marine Lines, Inc., 398 U 8. 375, 3 87 (1970) (noting the development under
maritime law of “a special solicitude for the welfare of those men who undertook to
venture upon hazardous and unpredictable sea voyages”). There is no reason to
believe that Congress meant to place the spouses of infored seamen in a worse
position than the spouses of injured nonseafarers, Cf Igneri, 323 F.2d at 267 (“We
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can think of no reason why Congress, having ruled out a maritime claim against the
ship for loss of consortium by the spouse of a negligently infured seaman, would wish
the courts to construct one far the spouse o6f a negligently injured stevedore.”),

Given the value of untformity recognized in Miles, 498 U.S, at 33, we agree
with the Fifth and Ninth Circuits that general matitime law does not allow recovery
of logs-of-consortium damages by the spouses of nonseafarers negligently injured
beyond the territorial waters of the United States, See Chan v. Soc’y Expeditions, Inc.,
39 F.3d 1398, 1408 (Sth Cir. 1994); Nichols v, Peiroleum Helicapters, Ine., 17 F,3d
119, 122-23 (5th Cir, 1994), It may be argued in reply that this holding creates an
anomaly of its own. Under the rule we establish here, Anne Doyle may not recover
loss~of-consortium damages, because her husband was negligently injured in waters
beyond our nation’s territorial sea, Butunder the rule set forth in dfvez (assuming that
rule is not limited to the wives of harbor workers), she would have been able to
recover for loss of consortium if the accident had ocourred within territorial waters.
This kind of disparity, however, already exists in maritime law: Loss-of-consortium
damages are available under Gaudet when a wrongful death occurs in territorial
waters, but notunder Higginbotham and DOHSA when the death occurs on the “high
seas,” See Higginbotham, 436 U.S, at 624 & n.20, We therefore conclude that our
holding best coincides with the congressional policies teflected in DOHSA and the
Jones Act, as well as the Supreme Court’s development of general maritime law,

# # #

For these reasons, the judgment of the district court is affirmed in part and

reversed in part.

- 13-
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Notes for Guidance

1,

Each Defendant {If there are more than one) is required to
complete an Acknowledgment of Service and return It to the
Courts Office,

For the purpose of calculating the period of 14 days for
acknowledging service, a writ served on the Defendant personally
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must be completed by an Attorney acting for a guardian ad litem.

A Defendant acting in person may obtain help In completing the
form at the Courts Office.-
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