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SMITH, J.A.:
This is an appcal from a decision of tho Grand Court of the Cayman
Islands in the exercise of its jurisdiction under £.,16(1) of the Caymanian
Protection Law, 1971 (Law 23 of 1971 Y A preliminary objection was taken to
the hearing of the appeal on the ground that the decision of the Grand Court
in the matter was final and binding and no appeal lay in respect thercof.
By = majority decision of the Court the objcction was overruled on the ground
that no declaration as contemplated by 5.16(1) had in fact becn made.
The appellant is a British subject who claims to be a person of
Caymanian status as defined in s.14 of Law 23 of 1971. He claims to be
qualified as of right for this status by virtue of the provisions of s.?5(b)
of the Law. Section 15 provides as follows:
"Every British subject who -
(a) was born in the Cayman Islands or of parents at lcast one
of whow at the time of his birth was domiciled or ordinarily
resident in the Cayman Islandsj oOT
(b) was domiciled in the Cayman Islands at the time of the coming
into effect of this Law and has been declared to be so
domiciled under subsection (1) of Section 165 or
(¢) has been ordinarily resident in the Cayman Islands for a total
period of five yoars out of the seven years immediately prior
to the coming into effect of this Law; oI
() has been and remained 2 srantee of Caymaniaon status under
section 17 for a period of five years and upwardss§ or
(¢) is the child, or a step-child or an adopted child under tio
aze of elzghteen years, of a person to whom any of the fore-
going paragraphs of this section apply, provided that in the

case of an adopted child such adoption has been in & manner



recoznised by the law of the domicile of such person at the
time of such adopticn; or

(f)is a citizen of the United Kingdom and Colonies by reason
of the grant by the Governor or a certificate of Naturalisation
under the British Nationality and Status of Aliens Acts
1914-1943, or a certificate of Naturalisation or of registration
under the British Nationality Acts 1948-1965 or any Act

amending or replacing those Acts,

is a person of Caymanian status as of right."

The Law came into operation on March 27, 1972, the day appointed for that
purpose under s.l.

The appellant petitioned the Grand Court for a declaration under
5.16(1). The petition, dated August 22, 1972, alleged, inter alia, that
the appellant had abandoned his domicil of origin, which was Canadian,
on or before the month of October, 1960 on his arrival in the Cayman Islands
and that he “is and was on the 27th day of March, 1972 domiciled in the
Cayman Islands."  The petition prayed for a detlaration that the petitioner
"is a British subject who was domiciled in the Cayman Islands on the 27th
day of March, A.D. 1972, and is of, and is qualified for, Caymanian status
ag of right."

At the hearing of the petition, the appellant claimed, in substance,
to be domiciled for the purposes of s.15(b) ia the ssnse that the word
"domicil" is defined in s.2 of the Law. The Attorney General who appeared

before the Grand Court, and before us, as amicus curiagc, contended, in effect,

that the domicil of the appellant was to be determined by the relevant law

in force immediately beforc Law 23 of 1971 came into operation. He contended
that that law was the Immigration Restriction (British Subjects) Law, Cap.67
(1963 Revised Edition). The lezrned judzge of the CGrand Court accepted the
contention of the Attornecy General and held that a petitioner for a declaration
under s.16(1) of the Law of 1971 on the ground of domicil must satisfy the

court that he was domiciled in the Cayman Islands 'when the Cayman (sic)
Protection Law came into operation within the meaning of this definition in
GEpP.6T " He dismissed the petition on the sround, apparently, that the
evidence presented was inconclusive on this interpretation of the Law for a
declaration to be madec. The grounds of appeal challenge both the interpretation
placed upon the provisions of 5.15(b) and the finding that the gppellant had not

established that he was domiciled under the section as interpreted.
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The preamble to Law 23 of 1971 is in the following termss

"A Law to consolidate the law affecting persons who do not
belong to the Cayman Islands, whereby control is exercised
over the entry, residence, engagement in gainful occupation,
removal and deportation of such persons, and to make
provisions with respect to the acquisition and enjoyment

by persons who belong to these Islands, of Caymanian status.”
The learned Attorney Gencral relied on the terms of the preamble in support of
his contention that the Lew is a consolidating statute and that, therefore,
the prineiple of interpretation that the legislature did not intend to make
any alteration in the existing law in enacting it is relevant in interpreting
s.15(b) In order to examine this contention and for the purpose of assisting
in seeking to ascertain the intention of the legislature, it is necessary to
take a brief look at the relevant laws governing the status of residents of,
and visitors to, the Cayman Islands prior to March 27, 1972.

By s.77, the Law of 1971 repealed the Alisns Law (Cap.3), the

Deportation (British Subjects) Law (Cap.37), the Immigration Restriction
(British Subjects) Law (Cap.67) and the Work Permit Law, 1965. These were

the laws which, together, related to the status of residents and visitors.

AW
Mexwell on the Interpretation of Statutes (12th edn.)(at p.20) defines a
consolidating statute as one "which collects the statutory provisions relating
Q\\ to a particular topic, 2nd embodies them in a single Act of Parliament,

making only minor amendments and improvements." A comparison of the

i{ K provisions of the Law of 1971 with those of the laws it repealed showsat once

é that the former is not truly a consolidating statute. While by and large 6
the provisidns in the Law of 1971 are to the same effect as those contained

|
\
|

in the repealed laws, it cannet be said that the previsions in these laws have (
been repeated in the new law "meking enly minor anendments and imprevements." |

It is, therefore, doubtful whether the principle of interpretation relating /

’6/ to consolidating statutes to which reference has been made can properly be
%ﬁﬁ applied in this case and I do not, tnercfore, place any reliance on this )
< gt SR i e ,,nf.:\.._____,_.g:.{__f — e e ——— i

“ \,/O b~ »"'\_ ,,.-"/\_,//"'“" =
\F ¥ contention of the learned %ﬁiefney Gensral.

nd The provisions of the repealed laws, however, when contrasted with

those of the Law of 1971, are clear pointers to the intention of the

SRR — e
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lmqf legislature when the latter law was cnacted. As this will be relied on later
)\

4s an aid to the construction of s.15(b), I will now set out certain of the
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provisions of the repealed laws and contrast them with provisions in the Law
of 1971. Those laws, between them, divided residents of, and visitors toy
the Cayman Islands into three categories. Their status, rights and
oblizations as residents in, and visitors to, the Islands depended on the
category into which they fell.  The categories wers: (a) British subjects
who "belonged to the Islends," (b) British subjects who did not "belong to
the Islands' and (c) aliens. As provided in s.2 of cach of Caps. 37 and 67
and the Law of 1965, a British subject "pbelonged to the Islands" if he:

"(a) was born in the (Cayman) Islands or of parents who at the

time of his birth were domiciled or ordinarily rcsident in

4
qv
LJL 13%‘

byfyk o the (Cayman) Islundsj or
gé}\ " v \;} (b) is domiciled in the (Cayman) Islandsg or
[wk% wﬁf; (c) has been ordinarily resident in the (Cayman) Islands
F,)f%WTVJd;’V continuously for a period of five years OI OIS, and
wﬁﬁ( - since the completion of such period of residence has
*‘ Qgﬁ'w;‘ not been ordinarily resident in any other part of
&,¥ N?J} Her Majesty's dominions or any territory under the
M

protection of Her Majesty continuously for a period of
five years or morey O

(4) obtained the status of a British subject whilst resident
in the (Cayman) Islands by reason of the STant ceesenenns
of a certificate of naturalizaticn under the British
Nationality Act, 19483 or

(e) is a dependent of a person to whom any of the foregoing

paragraphs apply.”
There is o common definition of "domicile" in these threc repealed laws,

as followss

M tdomicile' means the place in which a person has his present

home or in which he resides or 4o which he returns as his

place of present permanent ahode and not for a mere gpecial

or temporary purpose; and 2 British subject shall not be

deemed to have a domicile within the {Cayman) Islands for the
purposes of this Law unless he has resided therein for at laas?t
two years otherwise than under terms of conditional or temporary
residence pormitted by this Law or any other Law 1n force in

the (Cayman) Tslands or as a person under detention in a prison,

reformatory; crphanage, mental hospital or leper asylum ey e n
The Law of 1971 reduces the categories to two — persons with
Caymanian status and those without. Those in the latter category are referred
to in the Law as persong of '"non-Caymanian status." Part III of the Law

deals with the qualification for, and the grant, loss and forfeit of,
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Caymanian status. Only British subjects arc qualified for, or may be granted,
Caymanian status. On a comparison of .15 of this Law with the repealed laws,
it will be seen that, except for minor (but, as will be shown, siznificant)
alterations, the classes of persons who under the repeuled laws "belonged to
the Islands" are included amcng those qualified under s.15 for Caymanian status
as of right. Thig is in keeping with the declared object in the preamble
"o make provision with respect to the acgquisition and enjoyment by persons
who belong to these Islands, of Caymanian status." The only other class
included in s.15 is that in para.(d), viz., persons who have been granted
Caymanian status under s.17 of the Law. Scction 2 states that "domicil" and
its derivatives "has the meaning ordinarily applied to that expression at

Common Law."

Let me turn now to the provisions of s.15(b) of the Law of 1971, the
construction of which is in guestion. Mr. Henriques, for the appellant,
referred to the definiticn of "domicile™ in Cap.67 (repealed) and to the
definition of "domicil" in the‘Law of 1971. He contrasted them and contended
that if a person can establish that he has a domicil at common law he can do so
even though his residence was conditional. He did not elaborate on this
contention. He submitted that the legislature intended to change the law by
changing the definition of "domicil'" and that the new definition must prevail,
unless the context otherwise requires. Mr. Henriques was compelled to gualify
his submission because of the presence of the words "unless the contexd
othefwise requires" in the definition section, s.2. For what it is worth,
it may be noted, in passing, that the definition sections in the repealed laws
did not have thoss, or any other, qualifying words, though this was not
necessary in view of s.12(1) of the Interpretation Law, Cap.70. By the
inclusion of these words the legislature is saying, expressly, that the words
defined in the section are not necessarily used in the defined sense throughout
the law. The real question for decision is, therefore, whether the context
in which "domiciled" appears in s.15(b) requires that it be given & meaning
other than the defined meaning. The Attorney General contends that it does

and the appellant that it does noct.

In my view, this contention of the Attorney General is clearly risght.

This is the result if the words of para.(b) of s.15 are construed either by

themselves, in the context of the whole Law or with the use of external aids.
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The first thing to notice is that the domicil is to be ascertained at a fixed
time, viz., "at the time of the coming into effect" of the Law. It is said
by the appellant that that time is the day the Law came into operztion.
This is borne out by the allegation in his petition that he "is and was on the
27th day of March 1972 domiciled in the Cayman Islands."  This hos fo be the

appellant's contention unless the definition of "domicil" in the Law of 1971
e __4._.———*‘—""_'—"7"___‘"'_—‘-

T e

is to be given retrospective effect. S0, what the appellant is really saying

———

is that he was domiciled in the Cayman Islands on the day that the Law came

intc operation. But that is not what the paragraph says. If that is what

was meant it could have been simply so stated. I do not think that "at the

time of" and "on the day (or date) of" are nccessarily synonymous. It seems
also that effect must be given to the words "the coming into effect,” which
suggest movement. Section 16 of the Interpretation Law, Caﬁ.?@ provides
that: "“Where any Law, or part of a Law, esssessse-came or comes into
operation on a particular day, it shall be deemed to have come or shall come
into operation immediztely on the expiration of the day next preceding such
day." In my view, the time that is being fixed by the words of the
paragraph is the very first moment of time of March 27, 1972.

It will, of course, be said.that the first moment of March 27, 1972
is in fact March 27, which is what the appellant contends. Buf there is yet
the word "was" to be considered. A statute speaks from the day it comes into
operction and from day to day thereafter. It, therefore, normally speaks in
the present tense. When it speaks of or concerning the past or future it
usually says so either expressly or by neccssary implication. Mr. Henriques

aid that if "is", denoting the present, was used in place of "was" it would
be bad grammar. I do not see why this should be so, unless he means that
one would then expect the paragraph to recad "is domiciled in the Cayman
Islends at the time this Law comes into effect.” Authority is not required
for the proposition that "was", in its ordinary sense, refers to something

past and not something present or in the future, but I hope that I will be

forgiven for pointinz ocut that Romer, J. said as much in Tithe Redemption

Commission v. The Governors of the Bounty of Queen Anne (1946) 1 A1 E.R.146
at 154 when he said: "Prime facie I should have thought eeesese. that the

word 'was' in its primary meaning refers 1o something that is past and not

to something that is future «...." I should think that if it were relevant
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the learned judge would have added the words "present or" before the word
"Puture In my judgment, it is plain that by use of the word "was" in
conjunction with the words "at the time of the coming into effect", the
legislature was saying that in order for & British subject to be qualified
as of right for Caymanian status on the zround of his domicil under 8.15(b)
he must establish that at the moment of time when March 26 was going out and
March 27 was coming in hs already had a domicil in the Cayman Islands.

His domicil would thus fall to be decided on the state of the law as 1

=

existed before the Law of 1971 actually came into effect.

—— ——=

If I am wrong and the meaning of the provisicns of para.(b) of
s.15 is not plain then it is obscurs. This lets in external aids and
viewing the provisions of para.(b) in the light of other provisions in the
Law in order to discover the intention of the legislature. On general
principles, it is permissible as an external aid to lock at the historical
setting of the Law, but the preamble makes it inevitable that the history
of the Law and the reasons which led to its being passed be examined.

As has been shown, in keeping with the stated object in the preamblc,
the olass of persons who qualify for Caymanian status as of right under s.15
of the Law of 1971 are, with one addition, the same as thosc who formerly
enjoyed the status of "belonzing to the Islands.” The words "belonz to thesc
Islands" in the preamblc must necessarily bear the defined meaning in the
repealed laws. It has a2lsoc been shown that the new Law makes a clear
distinction between persons of "Caymanian status" and those of '"non-Caymanian
status" comparabls to the distinction between "belongers" under the repealed
laws and "non-belongers", terms which were formerly in common use in the
Cayman Islunds. Paragraph (a) of s.15 of the new Law is identical in terms
with para.(a) of the definition of persons "belonging to the Islands" under
the repealed laws. Para.(b) of the former is based on domicil at a fixed
time and is in the past tense while (b) of the latter is in the present tensc
and there is no time fixed. Para.(c) of both are based on residence but the
difference in wording is of specizl significance. In the repealed laws the
person "belonged to the Islands" once he had been ordinarily resident for a
period of five years or more continuously and had not since then been
‘ordinarily resident for a similer period in any other British territory.

Under the new Law the residence must have been for five years out of the seven



. B e

years imnediately grlor to the coming into effect of the Law. Paras.(a) ani

(e) of the definition in the repealed laws are substantially the same as
paras. (e) and (f) of £.15.. The word "dependent" in para.(¢) of the former
is defined in the repealed laws in terms similar to those of para.(c) of the
latter, except that wives are included in the former and not in the latter and

the age of the child is sixteen years in the former but eightesn years in the

latter. The alteratlon of thu lunguaJc and tbnse in paras (b) and (c) in the

re&pectlve laWb and their retcntlon in the othbr para rapns seem, without

doubt, to indicate that the legislature intended that paras.(b) and (o) 1ndthe

new LuW shoula refer to 2 closed clﬁss of gpinuns whose quallflcatlon for

— e ———

! C@ymdnlan St”tub 1s baged on the status which they engoyed under the repealud

-

laws. These classes should be contrasted with the classes in the other

) m—

paragraphs of s.15 (except para.(d)) where the essential quality which
identifies each class remains unchanged, thus making it unnecessary to alter
their desoription. This view of these provisions is supported by the fact
that the Law of 1971 contains other provisions by which Caymanian status can
be acquired on the grounds of residence and domicile Reference will be made
later to thess provisions.

The definition of "domicil" in the new Law appears to be narrower
in its application than the definition in the repealed laws. While an

animus manendi is required to establish a domicil of choice under the new Law

it does not seam to have been essential to cetablish a domicil for the

purposes of the repealed laws.  The declﬁred object of making provisions

pnablln Caymanian status to be aoqulred by persons formerly "belonflnv to

the Islands" could be defeated if "domiciled" in s.15(b) is given the new

meaning. Take the case of a British subject who was domiciled for the
purposes, and within the meaning, of the repealed laws zand, therefore,
"helonged to the Islands”. He may be unable to prove, because of the

sbgence of an animus manendi, that he had acquired a domicil of choice at

common law on March 27, 1972. He would thus be disqualified from claiming
Caymanian status under 5.15(Db) On the cther hand, persons who were not
domiciled and, thercfore, did not "belong to the Islands" on March 26, 1972
could acquire Caymanian status under s.15(b). Take the casc of an immigrant
British subject who had lived in the Islands for gix months up to March 26,

1972 or had lived for, say, four years up to that dates under terms of



-9 -

conditional residence or under detention in a prison, mental hospital or

leper asylum. He may be able to satisfy the Court that on March 27 he was
domiciled =t common law in the Islands by establishing the constituents of
regidence aﬁd intention aﬁd 80 acquire Caymanian status as of rizht under
s.15(b). In the case of the resident for six monthé, he would thus be able
to engage in gainful employment lawfully though he had previously been refused

a work permit under Law 36 of 1965.  These resulis could not have been

intended by the legislature when the Law of 1971 was enacted. They would be

qgntraryﬁto the clear intention apparent in the preamble to maintain in the

Law of 1971 the distinction whicbﬂpreviously existed between perscns who

ﬂbelonged to the Islands" and those who did not.

When the provisions cf s.15(b) are viewed in the context of the rest
of the law the meanins of those provisions, in my opinion, become clear.
First, the deliberate use of the past and present tenses in paras.(a),(b),

(¢) and (f) of s.15 should be noticed. The significance of this use of the
tenses is accentuated when the words "was domiciled" in para.(b) of s.15 are
compared with the words "is ... domiciled™ in para.(b) of s.17. If the
appellant's contention is right and these set of words fell to be interpreted

on March 27, 1972 they would have the same meaning notwithstanding the

- difference in tenses. This would have a curious result. Caymanian status

by zrant under s.17 may not be acquired on the ground of domicil alone.

It has to be combined with residence for at least five years and proof of
good character and the grent must not be contrary to the public interest.
On the appellant's interpretation of 5.15(b), it would be possible for an
immigrant British subject to claim Caymanian status as of right on the sole
zround that he was domiciled on March 27, 1972 even though he could not
obtain a grant under =.17 on the basis of thet same domicil because he was
otherwise disqualified from obtaining it.

I have endeavoured tc show that the provisions of paras.(a),(d)
and (e) of the definition in the repealed laws, whereby persons within those
provisions were deemed to "belong to the Islands", have beecn substantially
re—enacted in paras.(a),(e) and (£) of s.15. The remaining grounds upon
which persons were deemed to "belong to the Islands" were those of domicil
and residence, under paras.(d) and (c) of the definition, Pera.(c) of s.15

\

is, in terms, in respect of residence orior to the Law of 1971 coming into
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effect. This clearly was intended to make provision for the acquisition of
Caymanian status by a person who was deemed to "belong to the Islands" under
para.(c) of the definition.in the repealed laws. If the appellant's contention
is right the only persons who were deemed to "belong to the Islands" for whom
provisions have not been made for the acquisition of Caymanian status as of
right are those who based their claim under the repealed laws con domicil.

§fr Another matter of significance is the fact that the operation of the
provisions of paras.(b) and (c¢) of s.15, which relate to domicil and residence,

' are tied to the "coming into effect" of the Law while s.17 makes provision for

=

h'nd ' i the acquisition of Caymanian status by grant on the grounds of domicil and

| residence in combination. This is a clear indication, in my view, that the
legislature intended to alter the previous law insofar as it enabled the status

| of a person "belonging to the Islands" to be acquired on the ground of domicil

| as well as on the ground of residence while, at the same time, protecting the
status which had been acquired on those grounds under the repcaled laws.

In my opinion, the only conclusion that can reasonably be drawn from

the examinztion which has been made of the historical setting of the Law of 1971

and the provisions of that law, viewed as a whole, is that the legislature

1 1ntended the domicil referred to in s.15(b) to be one which was already

21 establlshed when the Law of 1971 came into operatlon. Both by these mathods of

\ B e .

\ construction and by consitruing the relevant provisions by themselves, the result

—

\15 that a claimant of Caymanian status under s. 15(b) must establlsh that he had
\ Y '} - o
\ Xacqulred a domicil in the Cayman Islands prlor to the coming intc effect of the

\Law of 1971 and that it existed when that law actually came into operatlon.

That domlcll, 1n my Judbment, mus ¥ neoessarlly be establlshed on the state of

\ e ——— MRS

the law as it existed. at tha_t;ma of 1ts °1leged acqu181tlon. I regect as lr

a

: s » 3 » C— ]
S—— i.

k untenable any contentlon that thou@h the domlcll is to be determlncd at a time

'I*.f‘"a £ e S, -
appllcatlon of the deflnltlon contalned in th t law. Thls would clearly be

from the subgect—matter cr from the wordlng of the statute that it is to receive 3
a r;frospeotlve constructlon. In my opinion, the 1nd10at10n5 are to the

e SR Y Y E——

| contrary.
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Applying the law, as I lme endeavoured to construe it, to the facts
and circumstances of the case under appeal, I think the learned judge of the

Grand Court was in error in holding, as he did, that the appellant and others

who petition for a declaration on the ground of domicil under 8.15(b) must
satisfy the Court that they were Mdomiciled" within the meaning of that word

He was in error insofar as he intended this ruling to apply in

ezl

in Qap.GT.

every case regardless of the circumstances. The Immigration Restriction

, i

(Bfifiéh Subjects) Law, Cap.67 came into force on March 1, 1962. If a

British subject had acquired a domicil before that date his status as & person

domlclled in the Cayman Islands would not be affected by the provlslons of

Cap 67. Unless he had abandoned that domicil before the Law of 1971 canme

1nto offect he would be a person domiciled within the provxslons of s5.15(b)

and could claim Caymanian status.

—
A ‘ |8 15(b) was "domlcllad" or not 1s to be determlned by the law in exlstence

A, l —— AT
14 ?' ‘
A g

T

The question whether a olalmant under

hen 1t is alleged the domicil Was, acgplred and not by the
eI ——

— i

1mmed1ately prior to the Law of 1971 taking effect.

law in foroe

SR
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The appellant's petition, as already stated, alleged that he arrived

in the Cayman Islands "on or before the month of October, 1960" after

abandoning his Canadian domicil of origin. He alleged that his only residence

and home is in the Cayman Islands. No reference was made either in the

Grand Court or on appeal to the state of the law relevant to domicil during

p—

the period between the appellant's arrival to reside in the Cayman Islands

wed It may oventuate that the governing

LA |

i

| and the coming into force of Cap.6T.

law at the time was the common law. In saying, at the conclusion of his

B

X =
h_}_gi

judgment, that the "petition shows that (the appellant) arrived in the Cayman
Islands on or before the month of October 1960 but his residence could have

been conditional or temporary", the learned judge was clearly applying the

definition of "domicil" in Cap.67 to the period from October, 1960. There is

no apparent justification for his applying that definition retrospectively.

¥ . The appellant may well have acquired a domicil before March 1, 1962 under the

1"‘"‘

I do not know. If he did, then it appears that he was

then existing 1aw.

o ™ ﬂﬂn}
oS

y ﬁ,-'f

domlclled within the provisions of s.15(b) of the Law of 1971 and was
s
[¥y1'ﬂ*uwtentitled to a declaration.

p‘ J}.A —_——

the appellant's petition from this point of view.

The learned judge obviously did not consider

His conclusion that the

rH“) appellant had not made out his claim, therefore, cannot be supported.




- 12 -

i
I would allow the appeal and rewit the matter tO the
Grand Court £qr a re—conszdg;atlon of the ev;denoe tendered

1n support of the petltlon on the hasls of the relevant 1aw,



