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HO. 2/7%%
IN TIHE GRAND COURT QF 7114
In the matter of the Lund Acquisition, Chapter 81
Between:
The Jamaica Presbyterian Corporation
Applicant
And: The Government of The Cayman Islands
Respondent.

Reasons for Judgment

On July 25, 1974 the Governor, following an inquiry wherecat
witnesses gave testimony, made an award of $70,566.00 in favour of the
.lcant for compensation for land acquired by the respondent. The applicant,
not being satisfied with the amount of compensation, has now required the

Governor to refer the matter to this Court for determination of the objectione.

Section 20 of the Land Acquisition Law, Cap. 81, characterises the
hearing in this Court as an inquiry and requires the proceeding to take place
in open Court. It is not referred to as an appeal. In my view, the nature of
this inquiry is by way of rehearing. Counsel for both parties have agreed that
the transcript of the evidence at the inquiry before the Governor forms the
evidence at the hearing in this Court. I do not consider that I am exercising

an appellate jurisdiction.

Section 21 (a) of the Land Acquisition Law requires the Court to take
into consideration, in determining the amount of compensation for land acquired
under that Law, the market value of the land at the date of the publication of

the declaration that it was needed for a public DUrpose.

The first main ground of objection is that the Governor errcd in con-
cluding that building potentialities should not be taken into account in co-

termining the market value of the land.

The Governor, in stating the grounds on which the amount of compensat L

was determined (as required by Section 18 of the Law), said:

"is to (iii) above - should potentialities and espe

building potentialities - be taken intc account - el
g T

that a very pgreat deal of evidence was adduced in support

of the proprositions that, in gencral, votentianlitic

should be considered, and that they should not. It secmed

to me, considering the nrecedents as best T could and
bearing in mind especially the local law, that there waos
nerhavs a better case for the view that they should notl
Yet in the circumstances this dié not cempletely Savis
Me eeee I decided to answer the penercl guestion witin a
conditional "Yes", ancd to sce what evidence could hc nro



I could not, however, zcceplt that building wotontialities
should be taken into account. The b ol
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felt it would be wrons to exclude -
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altorethor [roa oy con-

sideration. But it is entirely hypotheticol, wi: e contontion
(for which there appears to be sound warrauc) that compensation
for the land as building land cannot be pronu-d ualess on 7th

November, 1973 it was in all respects ripe fcr Luiiding seems to

me to be wholly sensible ...."

- The Governor 1n hlS statement ‘speaks of a hypothetical possibility that the

“‘-f“'

'bulldlng potentlalitles of the 1&nd should be considered only where the land

was in all respecﬁs ripe for buildlng. In my opinion, the Governor has errone-
ously instructed himself in $he#law. The correct view on this subject is ex="
pressed in Maori Trustee v. Ministry o Works (1958) 3 All. E.2. %36 where Lord
Keith of Avonholm said ( at p.p. 339 to 340): '

There are, however, as has frequently been observed,

b g cases where land has a potentiality which may be
; ' realizable in the forseeable future and, if so, will
- give the land an ‘added value over and above its value

w»for the uses made of it at the time of taking.

Essentially the same view is expressed by Lord Romer in Sri Raja Vyricherla

Narayana Grajapatraju Bahadur Garu v. Revenue Divisonal Of ficer, Vizagapatan
(1939) 2 All. E.R. 317, where he said, at p.p. 321, 322:

eeess it has been established by numerous authorities
that the land is not to be valued merely by re-
ference to the use to which it is being put at
the time at which its value has to be determined
e+s+y, but also by reference to the uses to which
it is reasonably capable of being put in the future.
i { No authority, indeed, is required for this proposi-
tion. It is self-ev1dent one. No one can suppose,
in the case of land which is certain, or even likely , '
to be used in the immediate or reasonably near future
for building purposes, but which at the valuation date
. 1s waste land, or is being used for agricultural pur-
4. poses, that the owner, however willing a vendor, will
* be content to sell the land for its value as waste or
agricultural land, as the case may be. It is plain
that in ascertaining its value the possibility of its
being used for building purposes would have to be taken
into account. It is equally plain, however that the
land must not be valued as though it had already been
built upon; a proposition that is embodied in sect. 24
(5) of the Act and is sometimes expressed by saying that
¢ it is the possibilities of the land, and not its realiscd
- possibilities, that must be taken into consideration,”

The land acquired by the respondent in this case is what is known as <roa-
shore. It is located in the harbour area 1wmed1ately adjacent to the comnercial
core of George Town. It is a low-lylng rugged pitted coral formation without
protective beach or reef. It is directly exposed to the infrequent heavy seas
caused by a non-prevailing nor'wester. At the date of declaration the land was
essentially unimproved. In order to make it suitable for building vurposes a
protective sea wall along the shore would have to be constructed, and the land

itself would have to be raised by fill some 5 to 8 feét.



p The pronerty is bounded on the cact (beins 70 fto) by He Church S%tes; and
on the west (being 74.% ft.) being roughly poralled to the sea. The area is
11,761 Sq. Ft. The applicant has a long established church building cn property
immediately across N. Church St. At the time of ceclaration a church hall vias
under constructione. The applicant had intended to use the land acquired for

parking purposes.

Prior to the declaration of Nov. 7, 197%, the parties conducted negotiations.

The Government offéred'to purchase the property at $6,00 per sq. fts By letter
dated September 26, 1973 the applicant sought to retain 60 ft. easterly portion
of the property next to N. Church St. for parking purposes, and proposed selling
to the Government the remaining portion of the land west to the scashore at the
price offered of $6.00 per sg. ft. This was after the applicant had oﬁtained

Mre. Coatsworth's valuation of July 17, 1973 of the two parcels at 314.09 DEer Sq.
ft. This valuation was subject to the qualification that the parcel ultimately
acquired "would have to be raised and probably have a protective sea wall aplong

the shore in order to ensure greater safety at times of heavy nor'westers."

By letter of July 16, 1973 the applicant had offered to sell the entire
parcel ultimately acquired at $18.00 per sg. ft.

By letter of Feb. 1974 the applicant offered to sell at $19.00 per sg. ft.

By statement required under section 9 of the law the applicant claimed
compensation for market value at $14.00 per sq. ft. plus further compensation
by reason of injurious affection or alternatively by reason of severance at

$14.00 per sq. fte. making a total claim of $28.00 per sq. ft. or %269,308,00.

The Governor made an award of 470,566.00 for compensation for the land,
precisely $6.00 per sq. ft. It is implicit in the Governor's statement given
under Section‘18 that he disregarded the evidence of Mr. Crighton. Upon a reading
of this witness' evidence, I am in respectful agrcement with the Governor. From
a careful reading of the evidence of Mr. Coatsworth it is clear that he places a
market value on the acquired parcel of up to $600.00 per lineallsea foot as the
property then existed without raising it by fill and protecting it by a sea walls:
I accept this valuation. I do not accept his valuation of $14.00 per sq. ft. if
the parcel were improved to thé state where a building could be erected upon it.
This requires raising a protective sea wall, planning pormission and insurancce.

A valuation of $600.00 per lineal sea foot is approximately $3.80 per sq. ft.

I accept the evidence of Mr. Heber G, Arch that the cost of building o se.
wall and of filling would be approximately §$17,000.00. If this is added to lire
Coatsworth's valuation of #3.80 per sg. ft. the total is still less than the cward
of $6.00 per sq. fte Mr. O. Panton's valuation of 5.5C per cg. ft. talzs into

consideration the necessity of a‘sea wall, and fill, if the land were to be uvsed



Froem the lervepoling 1t is cleagr thnt the applicant was durins the
negotiations preparcd to accept $6.00 per sq. ft. for at leact o portion of
the parcel acquired. “All of the valuaticns that I have accepied do not excecd
the award of $6.00 per sqe. ft. All of these valuations take into account
(although the Governor apparently did not) the added value of the land - over
and above its value for the use made of it at the time of taking - having a
potentiality for a building site which may be realizable in the forseeable future.
In my opinion, the award of the Governor, on the facts, and having regard to the
land's realisable potentiality, was generous. By Section 23 this Court cannot

make an award less than the amount awarded by the Governor.

The second main ground of objection is that the Governor cerred in finding
that the applicant had not suffered loss by reason of the severance of .-the ac-
quired parcel from the main parcel occupied by the church and hall. Section 21

(c) of the Law requires the Court to take into consideration:

"(¢) any damage sustained by the person interested, at the
time of the taking possession of the land, by reason

of severing such land from his other land;"

In his statement the Governor said, "The Jamaica Prec _ terian Corporation
has not sufferéd major loss by virtue of the severance of part of its land."
With respect, this is a mis-statement of law; for the sub-section quoted re-
quires "any damage sustained" to be taken into consideration (be it large or

small), not just major loss.,

I find that the applicant had intended to use the acquired parcel for
parking purposes. Counsel for the applicant submits that because of the sever-—
ance this use is now denied, and this will cause damage. The Honourable. Attorney-
General, for the respondent, replies that "any domzze sustained" is damage sus-

tained at the time of acquisition, as the section does not employ the future tense

It is pointed out that Section 63 of the Land Clause Act of 1845 (U.K.) cmploys
the words 'damages to be sustained", thereby denoting not just vresent damages
but also future damages. In my opinion the point is academic; for once the

intention to use the property for parking purpose is found this rcsulis in a
present loss to the applicant. The intention was a present one: this is borne
out by the fact that the approval by the Planning Board for the consiructicsn of
the church hall dated Sept. 1, 1972 is based on an application stating "snuce

for parking can be provided on church owned vroperty on the went side of

Street." Furthermore, the approved plans state, "Subjoct to moevidines cow oo

The witness Mr. Heber G. Arch testifiecd that about 6075
is required for parking for the.hall, to accommodate 27 cors s
a space of about 9000 sq. ft. to the south of the church - =n -3
would be enough parking space for the church itself; and Hhnit e
little, if any, space available on the cast side “or Paritiae e
I accept this cvidence. The Attorney-General submits that
guired property does not result in any recal loss to the by S ST Al

can still provide adequate parking space on the romainin
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This argument however overlooks the fact that the church had intended
4- Wags S oy Eak v Ey oy - #1 e N = SETS Ak - s - 1
to use the acquired parcel for perking and not lo usec an cxicting but old

graveyard for this purpouse. To follow the latter course would causc hurt and
protest. In my view, damage was sustained by the appnlicant at the very time
of taking of the land by reason of severance. An award for this. damage must
be made in addition to the award representing the market value of the acquired

parcele.

There is wvery little evidence on this gquestion: however a determination
must be made. What then is the measure of damage to the applicant for the
loss of parking which by reason of the severance must be found on the remaining
property, found elsevicre, or done without? The applicant's remaining pro-
perty still remains viable as a church and hall, but the parking potertial
10 be provided by the .pplicant is considerably reduceds I fix this damage

in the sum of $10,000.00,

Pursuant to Section 24 of the Law, the amounts awarded under Section

21 are as follows:

1. Under paragraph (a) - $70,566 4,00

2. Under paragraph (c¢) - - $10,000,00

The Governor shall pay the applicant's costs to be taxed. The appli-
cant shall have interest at 6% per annum on #10,000.00 from the date the
Governor took possession to the date of payment of the said $10,000.00 into

Courte.

L2

April, #1th 1976.

Counsel for Applicant:
Truman Bodden, Esq. E
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Counsel for Respondent: '
Gerald Vaddington, Esg. Q.C.,
Attorney~General. A
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