In the Grand Court of the Cayman Islandc
Held at George Town on 15 March 1979
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Before His Lordship, Sir John Summerficld CBEE;Q@;EFﬁ}
Cause Ho. 245 of 1978

ROBELT IRIGHT
v
DELVA EBAITKS

lr. Harding for plaitniff
Mr. Barrow for defendant

JUDGELIENT

Thir action arice:c out of an accident at about 4.20 p.m. on the
22nd Tebruory 1978 on the ilest Bay Load opposite tlic conctruction site
of the London House which was then bzing built. The plaintiff was
driving his Honda motor cycle and the defendant was driving her Pontiac

motor cat.

At the hearing, it was agreed that the i-cue of liability should
be tried fir.t and that, depending on the finding on that issue, the

question of damages would be detcrmincd.

On the preliminary icsue I found that liability had been
established and that the accident hacd been caused by the negligence
of the cefendant. I left open thz quection of comtributory negligence,
if any, for the final judgment vwhen all issues are determined, including
the reasons for the interim decision.
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An interim order to that effect was made.

The reason: for that deci.ion nov follow.

In rcaching my conclusion: on thz facts I have preforred the
evidence of P. C. HcLaughlin (who came to the scen2 shortly after the
accident and prepared the sketcl map T 1), Franklyn ibankc (time keeper
and staff controller at the London construction site and recponcible for
the ercction of the police warning notices) and Charles Otcuart (a labourex

working on the roof of a building on the site who had a Lirdreye view of

the incident from cloce quarterc) to that of the oth:r witnesses where thoere
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is any conflict.

The plaintiff is 63 yecar: of age. At the rolevant time he had
a provicional licence for his Honda motox cycle and lad had that licence for

about five years. He had no other diiving axperience.

The Jest Bay Road is a main artorial road, some 23V 3" wide in
the vicinity of the accident. Om each cide there is a shoulder about
3 - 4% wide. The weather conditions were good. The specd limit in

thiz section, j# 50 m.p.h. There were caxrs parked on cach side of the

road on the verge i.e. off the choulder, in the vicinity of the accident.

T~ London House construction site was on the west side of
West Bay Road. About 100 yardes couth (i.e. towards George Town) of
the entrance to (or exit from) this building site was a sharp blind
corner. The road lcading up to this corner from George Town is straight
for scome distance, as is the road after this corner leading towards
2st Pay. DBecauce of apprehended danger from traffic when worlkmen
went to or laft work on the sitec arrangements had becn made to place
police rign: on either cide of the entrance to the site. These sign.,
with a blue background, stood about 2%t high and were marked in white
lettering "Police: Slow''. Thore signe were put in place before the
worlmen coimcnced work in the morning and were removed after work inm
the afternoon. This had been donc for about & weels before the
accident. The relevant cign for the puxpore of thic case was on the
laft hand side, when proceeding north from George Town, about 30 yards
before recaching the sharp bend. It was on the ghoulder'" of the road.
It was in placec and ercct at the time of the accident.
s /
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The defendant who lives in Jest Bay was familiar with this
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part of the road. GShe was aware of the London House development
e et

and comotimes saw the police signc in porition as she passed the area.
She would therefore have been aware that traffic uscd ths entrance to

the conztruction site.
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At the material time the plaintiff, who was a wotlisan on the



construction cite, was leaving the cite on his Honda motor cycle.

At the junction with the main road he stopped and looked to hi. left

and right. The road was clear. le procecded across the main road,
virtually straight across it, but at a slight diagonal towards

George Tovmn, as he madé his way towards the eastern cide of the road

to turn right and proceed into George Towm. He was travelling at about

5 - 10 mep.he ilhen the plaintiff was approximately in the centre of the
road the defendant came round the charp blind corner from the direction
of George Tovm. As she came round the corner zhe was travelling at

30 - 35 m.p.he, having decreased her cpeed before malking the corner.

As the plaintiff continued acroc: the road towards the cast the defendant
also kept pulling over towards hex rieht (the east). GChe started bral:ing
and oventually collided with the plaintiff on hic motor cycle, broadside
on the plaintifftc right, when his front wheel was only 1t & from the
cactern .ide of the road and the defendant'. offside front wheel was

only 21 7" from that side. A score mark from the defencdantts offside
front wheecl indicates that she had braked hard about 4% Zrom the point

of impact.

I accept that, as the plaintiff came across tho road from the
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entrance to the construction site, he had his head over his left choulder
looking bacl: at the site. He himeelf raid that he ncever caw the cax until

it hit him. He heard no car horn, mno screeching of brakec or sound of an

enginc.

I accept that, after the accident, the defendant said to the
plaintiff words to the effect that, if .she had driven straight, she

would have hit the car - no doubt mcaning one of the cars parked on

her left on the grass verge.

The relevant provisions of scctiom 55 of the Traffic Law are:
155, Tt is the duty of every person driving any kind of
vehicle upon a road -

(a) to drive in such a manner as to have full control

of the vehicle at all times;



(b) to

lteep to the left helf of the road except when

travelling in a one-way strect or overtaking, making a

right hand turn or when otherwise directed by a traffic

sign or signal or a police signal;

(j) sc to manage the vehicle as to be able to stop within the

limit of vision available at any given time;

(k) where any intersection or road junction is without a traffic

sign or signal giving priority to any road, to drive in such

a way as to avoid the poscibility of collision with any other

road user, irrespective of the relative size or condition

i

o

he intersecting or adjoining roads;"
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Paragraphs (a) and (b) are amplified in the Traffic Code as

follows:

wh, {a)

(b)

will be contravened by a driver who lects his attention
wander, and the use of the hands, feet ox eyes for
purposes other than the business of driving may often
result in such contravention;

does not require a dviver to keep to the cxtreme left

of the road when driving normally, a practice which can
be dangerous having regard to the possibility of something
cuddenly coming onto the near side of the road; it is
requisite, however, that drivers should give ample
clearance to vehiclas coming from the opposite direction
or overtaking, and give way where there is an obstruction

on their side of the roadjeeas'

Scetion 52 of the Traffic Law providest

"It is the duty of cvery road user to ecxercise care and
attention when using the road and to have due regard to
the safety and comfort o¢f other road user: and the
prescrvation and protection of the public and private

property."

I am of the opinion that tiic defendant contravened the dutiec
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set out in section 52 and paragraphs (a), (b) and (i) of section 55.

She was not managing her vehicle so as to be able to stop within
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the limit of vision available as she came round the blind corner. This weo
compounded by failure to exercise due care and attention to the known
dangers, and thosc warned by the police sign, as she came round the

corner. Had she been exercising duc cave and attention, with full

control of the vechicle, she would hav: avoided the accident by

keeping to her proper side of the road. She did .not start braking

until well past the cormer, although she would have scen the plaintiff

as she came round it. She herself caid that she saw the plaintiff

just after rhe made the corner and that he was coming at an angle

towards George Town to get to the other cide of the road - going

diagonally acvoss the road; and that he was still moving as she came

round th2 corner.

The plaintiff was also ncgligent in that, in looling backwards
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over his left shoulder, he was exercicing insufficient care and attention
to traffic hazards that might arisc in the circumstances; and he could
probably have taken avoiding action if he had been czercicing due care
and attention. TFurthermorc, having regard to the topography he should
have procceded at a greater specd than 5 - 10 m.p.Ls to get across the

road and thus get guickly out of the way of traffic which might come

round thiz corner.

I apportion negligence which caused the accident on the basis

of 50% being due to each party.

Special damages itemised in the Statement of Claim were
admitted ezcept for two itoms, namely, that particularised as
emergency vicit $190" and that particularised as miccellancous expencces
$100", Ags to the emcrgency visit I find this claim proved. The claim

for miscellanccus expenses was not proved.

Accordingly, special damages ave asmemded in the sum of $1428.95.



As a result of the accident the plaintiff suffercd cerious
injury to his right knee. He was admitted to hospital on 22nd February 1978.
He was in severe pain. He had a haemmorhage in the knee joint. There
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was great pain on movement of the joint and the joing{unstable and
swolen. X-ray examination revealcd a '"plateau fracture!" of the
lateral condyle of the right knez. On the 23rd February 1973 a full
length plaster cast was applied to the right leg from the base of the
toes to a point about 2 inches below the groin. The application of the
plaster roduced the pain. He remained in hospital for ceven days. He
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wasy discharged, still in plaster, to move about dn crutches.

He was seen in the outpaticnts department on 21 lMarch 1978 when
his cast was strengthened. He was again secen in the outpatients department
on 3 April 1970 when the cast was removed. He would have suffered moderate
pain for about two weeks after the cast was removed. An J-ray showed good
healing and reconstruction of the fracture site. There was still some
swelling at the knee joint and limitation of movement due to long
immobilication. He continued on crutchee for about a wcek when he was

allowad to weight bear.

He was last seen in the outpatients department on 2 May 1978

. The
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when he was able to walk fairly wzll without mechanical aid
knee was still swollen but had recovcred nearly full range of movement.
There was some instability i.e. lateral movements at the knee joint were

excessive duc to a torn medial collateral ligament of the knee joint.

He had a permanent disability in the right leg of about 10%.

There ic a real possibility of arthritis developing in the

affocted arca, become progressively morzs severe with advancing age.

The injury has affected hiz working capacity. Ee still gets some
pain during inclement weather. His capacity to run has been reduced

although it -ie doubtful if a man of his age would wish to do much runmning.
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Dearing the foregoing in mincd I assess general damages for pain and



suffering and permanent partial disability at §$35000.00.

Talting account of the fifty - fifty responsibility for the
accident there will be judgment for the plaintiff in the sum of §714.40

for special damapges and $2,500 for general damages amounting to $3,214.48

in total, with cestss lfd_g /%‘44&415 M A—W’ &7 a_?’pep_af.

I will leave open to further argument the question of interest

on this award.

51N JOHN SUMMERFIELD

11th Hay, 1979.



