IN THE GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAND CAYMAN

BEFORE THE HONOURABLE SIR JOHN CRAMPTON SUMMERFIELD, CiBiE, , Q.0
The 24th and 25th September 1981,

Cause No. 113 of 1981

IN THE MATTER of the Caymanian
Protection Law (Revised)

And

IN THE MATTER of decisions of the
Caymanian Protection Board given
on the 29th day of July 1980

And

IN THE MATTER of decisions of the
Executive Council given on the

15th day of October 1980 and on the
8th day of April 1981

i And

a !
IN THE MATTER of an application for an Order
of Mandamus, Prohibition and Certiorari

"

And 'u”

IN THE MATTER of an application for a
declaration pursuant to section 24 of
the Caymanian Protection Law (Revised)

Mr. R. Alberga Q.C. (with him Mr. McField) for applicant
Mr. J. Martin for respondent.

JUDGMENT

The relief sought in this matter falls under four heads,

namely:

1 An Order of Certiorari to remove into this Honourable
Court and to quash the decisions of the Caymanian Protection Board

given on the 29th day of July 1980 and on the 24th day of February

1981 and the decisions of the Executive Council given on the



15th day of October 1980 and on the 8th day of April 1981.

2. An Order of Mandamus directed to the .Caymanian
Protection Board and/or the Executive Council réﬁuiring and
directing the Caymanian Protection Board and/or the-Executive
Council:
(1)  To give sufficient information to the Applicant to
enable him to answer the case against him;

(i1) To reconsider the Application in the light of any

4 ‘further evidence or representation submitted on his

behalf;

(ii1) For all necessary and consequential directions.

3. Alternatively, an Order of Mandamus directed to the
Caymanian frotection Roard ordering the said Board to properly
hear and determine the Application of the said Raglan Roper for
a Gainful Occupation Licence which was made by him to it on the
10th day of December 1980 and by a further letter dated the

7th day of January 1981.

4, Alternatively, a declaration that the said Raglan Roper
being a person who was lawfully in gainful occupation in the

Cayman Islands on the 27th March 1972 does not require a licence
from the Caymanian Protection Board to be gainfully occupied in

the Cayman Islands.

The facts are not in dispute and can be set out as follows:

The applicant is a Jamaican by birth. He first came to the
Cayman Islands on a Boy Scout visit in 1965. He was then about 14 years
of age. On that visit he met Mr. Eariing Myles and his wife. He then
frequently visited the Myles' family in the Cayman Islands for about
2 years until 1967. In 1967 he was brought to, the Caym;n Islands by.
Mr. Myles who lived permanently on Grand Caymég. He was put under the
guardianship of the Myles' family by his granquther who was unable to

look after him.

In May 1967 the Myles' family proposed to adopt the applicant,



but that proposal fell through and is immaterial to the applicacion
He has lived in these Islands since 1967 which he regards as his
permanent home. He is now about 30 years old, and has therefore

lived the whole of his adult life here.

In January 1978 he was issued with his first work permit
under the Work Permit Law 1965, and had work permits (or gainful
occupation licences as they came to be known under the Caymanian

thereafter either renewed

Protection Law 1971)1_or granted for different purposes until
October 1978 when he Incorporated a company in these Islands called
Roper's Window Cleaning Ltd. of which he 1s a shareholder and a
director. Application was made for a gainful occupation licence
(heteinafter called a licence) to enable the applicant tb work for
that company in September 1978 -and phé.licence';as granted. An
application was made iq Janaury 1979 for a renewal of that licence

for a period of one year:and this was granted. The renewed licence

was due to expire on or about the 4th of April 1980.

On or about the 10th March 1980 a further application
was made for the renewal of this in connection with his work with
Roper's Window Cleaning Ltd. for a period qf one year. A covering
letter with that date on it appears to be date stamped by the Department
of Immigration on May 12 1980, but I do not think that anything can turn
.on this as the admitted facts are that the application was made on the
10th March 1980. The applicant received no acknowledgment of that applica-
tion until some time after the 29th July 1980 when the applicant received
a letter of that date, the relevant part of which reads as follows:
"I refer to your application for the renewal of the
abovenamed person's Gainful Occupation Licence and would
advise that at a meeting of the Caymanian Protection Board

held on the 23rd July, 1980, the Board has agreed to renew
the licence for a final period of six months, effective

that date.'",

-

The Licence so granted was due to expire on or about the

22nd of January 1981.

There followed an appeal to the Governor—-in-council against



the decision to grant him a licence for a final period of
six months only. The appeal was dismissed and the decision was

communicated to the applicant's attorney by letter dated 15th October 1980

in the following terms.
' "I have been directed to reply to your letter of

7th August,1980, appealing to the Governor in Council
against the decision of the Caymanian Protection Board
to renew Mr. Raglan Koper's gainful occupation licence

for a final period of six months.

Your appeal has been considered by the Governor in Council
and I have to advise you that the decision of the Caymanian
Protection Board was upheld.".

A further application for the renewal of the applicant's
licence for a period of one year was then made. The application is
dated the 10th December 1980 and was submitted at or about that time.
That application was followed by a letter from his attorney dated the
7th of January 1981 setting out a plea for the renewal to be granted.

It also forwarded 15 testimonials of good character and sound business

practice relating to the applicant covering many years. In response to

that applicagtion was a letter from the Caymanian Protection Board dated

the 24th February 1981 in the following terms:

"I refer to your letter of the 7th Janaury, 1981 concerning
the above named person and would advise you that the contents
of your letter have been communicated to the Caymanian
Protection Board.

I have been directed by the Board to draw your attention
to my letter of the 29ch July 1980 in which Mr. Roper was
made aware of the Board's decision. This decision subsequently
formed the subject of an appeal to the Governor-in-Council
which was duly dealt with and communicated to the appellant's

\ Attorney on the 15th October, 1980. Section 11 of the
Caymanian Protection Law (Revised) specifically refers to the
appeal mechanism and states that any person dissatisfied with
the decision of the Board may appeal to the Governor-in-Council
within twenty-one days and that the decision of the appellant
body shall be final and binding upon .the appellant.',

The applicant appealed against that decision through the
Chief Secretary on the 10th March 1981. That dppeal was unsuccessful’
and the decision of the Governor-in-Council was communicated to his

attorney by letter dated the 8th April 1981 in the following terms:

""Please refer to your letter of the 10th March, 1981,
addressed to the Chief Secretary on behalf of Mr. Raglan Roper.

. 'I have been directed to inform you that this matter has been

-_



. referred to the Governor in Council and the decision
of Council remains as conveyed to your client in my
letter of 15th October, 1980, to Miss Annie H. Bodden,
that is, the decision of the Caymanian Protection Board
has been upheld.".

Neither before nor after making the decision communicated

in the letter of 29th July 1980 did the Board inform the applicant of

on
the basis it reliedlpr-of any facts it. had which adversly affected the

; [ o 1
application so as to lead to the decisian to make the renewal of the

L v -' '
' 1licenceé a final one for a period of six months only; nor did shey give

i the applicant an opportunity to deal with any such adverse basis or

; facts. The same applieé to the applicétion of the 10th December 1980

! ’

and the decision communicated in the letter of the 24th February 1981.

The same also applies to both appeals to Executive Council.

| :
Among other things the Caymanian Protection Law 1971

repealed the Work Permit Law 1965.

| "It is convenlent to deal firsﬁ;with the declaration sought

'in paragraph 5 of the notice 6f motion, namély, that the applicant does

' i not require a licence from the Board to be gainfully occupied in these
. [

islands. .
| | '
It is not disputed that on the 27th March 1972 the applicant
was lawfully in gainful occupation in these Islands, the lawfulness
thereof being derived from a work permit issued under the Work Permit

Law[ﬁﬂbust 1971 for a period of one year, and that work permit having

been preserved by section 30 of the Caymanian Protection Law.

ian
Section 24 of the Cayman/Protection Law (Revised) reads:

"Save as otherwise provided by this Law, no person of
non-Caymanian status, other than persons already lawfully
in gainful occupation in the Islands on the 27th of

March 1972, shall be gainfully occupied in the Islands
unless licensed in that behalf by the Board.".

The original section did not have a date but used the
expression "at the time of coming into effect of this Law'" which

amounts to the same thing.

-t
-



Nothing could be glearer than the provision of that section.
What the section says 1s that no person of non-Caymanian status shall be
[

gainfully occupied in these Islands unless licensed to do so but excludes

from the operation of that provision two classes of persons:

(a) those otherwise provided in the Law e.g. the
category of persons specified in section 23; and
“ (b) persons already lawfully in gainful occupation

in the Islands on the 27th March 1972,

It seems to me that all those persons expempted from the
operation of the Work Permit Law by reason of th? definition of
"British Subject belonging to the Cayman Islands" in section 2 of that
Law had conferred on them Caymanian status by one or other provision
of the Caymanian Protection Law when it came into operation. Therefore,
section 24 of the latter Law would not apply to them. It would follow
that the section could only apply to those exempt from the provisions of
the Work Permit Law by sect{on 7 (whose exemption was continued by section

ian

23 of the Cayman /Protection Law) and to those actually in gainful occupa-

tion on the operative date whose.work‘permit had been preserved by section
! ; ,

30 of the Caymanian Protection Law. There was no other ‘class of non—Caymanianl

who could be lawfully in gainful océupation on the operativg date.
There is nothing absurd or repugnant in this construction.

It is comﬁonplace for legislation to preserve'éxisting rights. The

construction I place on section 24 of the Caymanian Protection Law

‘accords with the ordinary grammatical meaning of the words employed.

It was argued that the exemption in section 24 did not
apply to holders of work permits on the operative date because, if so,

section 30 would have been unnecessary.

Secpion 30 reads as follows:

-

"Any work permit granted under the Work Permit Law, 1965,
and in force immediately before the coming into effect of
this Law shall be treated for the purposes of this Law,
and with necessary modifications,as if it were a licence
granted under this Part.'. '

In my view, that section did two things:



(a) 1In relation to those actually in gainful occupation

at: the relevant time, it preserved the work permits
L n

i . '
issued under the Wogk Permit Law which would otherwise

y have lapsed. Had it not preserved them then the
applicant would not hgve been“l&wfully in gainful

occupation on the 27th March 1972 as his work permit

would have lapsed immediately before that date.

| - ' :

(b) In relation to those who had been issued with work
permits before 27th March 1972 but had not by then
entered into kainfﬁl occupation, it préserved their

' *work permits go enter gaiﬁful occupation during the

éurreﬁcy ther;of after that date. This category of

persons is not exempted from the provisions of section 24.

I can see no justification for excludi;g from the exceptions

to the provisions of section 24 persons whose gainful occupation on the

operative date was lawful by reason of a work permit preserved by section 30,

whether that was the intention at the time or otherwise. The plain

ordinary meaning of the words employed contradicts any such construction

which would require importing into the section a qualification which is not

there. It apﬁlies to all persons who meet the criteria of the exception,

It follows from the foregoing that there will be a
declaration in terms of parggraph 5 of the notice of motion, namely,

that the applicant does not require a licence from the Board to be

gainfully occupied in these Islands. It is so ordered.

It should be pointed out that no person excepted from the
operation of section 24 by réason of having been in lawful gainful
employment on the operative date (whether of the elass into which the
app}icant falls or otherwise) has an automatig right of residence in

these Islands. This is apparant from sectiop-33. The reason for

this is a matter for conjecture but that is undoubtedly the position

from a straightforward construction of section 33. The authority for

f
.
o3



granting such permission would appear to be vested in an immigration

officer and not the Board.

On tﬁe foregoing ruling the other issues raised on the
notice of motion do not strictly call for a decisionf However, 1
have been asked by both parties to pronounce on those issues so that,
in the event of an appeal, which 1s likely, all mLtters may be disposed
of without further reference back to this court; thus saving time and

expense..

Two principal questions arise:

(1) Is the Board required to apply the principles of

natural justice (and, 1n particular, in relation to this case,

the principles of audi -alterem partem) in deciding whether

| to revoke or not renew'the-gainful occupation licence of a
person ;ho has held su;h:hulicenca for a long time and
clearly, from what had géﬁg Bef&re,‘ﬁad a legitimate

expectation that it would be renewed?

This raises the broad question of whether the Board should
import into its consideration and deliberation the principles of

natural justice.

(2) If the answer to the first question is in the
affirmative, do the provisions of section lj of the
Caymahian Protection Law preclude a review or inquiry
(and intervention) bxphis court into any decision of the
Board which is reached in breach of the rules of natural

justice?

To dissipate any suspenge here and now I can say that in
my view the answer to the first question is in ‘the affirmative and the

answer to the second question is in the negative.

It has been fairly conceded by learned counsel for the

respondent that the answer to the second question is in the negative

-

-
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and so I need deal with it only briefly for the record.

Section 13 of the Caymanian Protection Law ‘reads:

"Decisions made under or by virctue of section 6, 10, and 11
shall be deemed to be administrative and not judicial decisions,
and no person shall be required to give any reason for such
decision, and such decision shall not be questioned in any

. court of law,'", ’

Here the Legislature deems what is plainly a quasi judicial
decision to be an administrative one. A court can find itself in
difficulty when an enactment deems red to be blue or a dog to be a cat.

Fortunately, I am spared that difficulty. Following an exhaustive review

of the authorities the

Section 13 does not oust the jurisdiction of this Court

where the decision of the Board is a nullity by reason of the facet,
inter alia, that the rules of natural justice have not been followed.

The section does not bite on a nullicy.,

Two cases have been cited in support of this proposition -

one a House of Lords case and the other a Privy Council case.
1

In EEIREN O CU S SR OMDE |.

51969 2 A.C. p 147 Lord Reid observed at p 169:

"The next argument was that, by reason of the provisions
of section 4 (4) of the 1950 Act, the courts are precluded
from considering whether the respondent's determination was
a nullity, and therefore it must be treated as valid whether
or not inquiry would disclose that it was a nullity. Section
4(4) is in these terms:

reterminationebyrthegconnla TNt »apRLICAL
1d€ "t them,under-this¥Act shall no d*in ques
iﬁ?any‘cnurt of law."¢,

The respondent maintains that these are plain words only
capable of having one meaning. Here is a determination
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which is apparently valid: there is nothing on the
face of the document to cast any doubt on its validity. If
it is a nullity, that could only be established by raising
some kind of proceedings in court. But that would be calling
the determination in question, and thatis expressly prohibited
by the statute. The appellants maintain that that is not the
g of the words of this provision. They say that
CLONT GG [TV TGN DA S T & L I ST Lo T

dr; piitking it in another way, if you seek to show that
a determination 'is a nullity you are not questioning the
purported determination - you are maintaining that it does
not exist as a determination. It is one thing to question
a determination which does exist: it is quite another thing
to say that there 1s nothing to be questioned.
I Let me illustrate the matter by supposing a simple
case. 'A statute provides that a certain order may be made
by a person who halds a specified qualification or appointment,
and it contains a provision, similar to section 4 (4), that
such an order made by such a person shall not be called in
i question in any court of law. A person aggrieved by an
order alleges that it is a forgery or that the person who
made the order did not hold that qualification or appointment.
Does such a provision require the court to treat that order
as a valid order? It is a well established principle
that a provision ousting the ordinary jurisdiction of the
court must be construed strictly - meaning, 1 think,that, if

Statutory provisions which seek to limit the

ordinary jurisdiction of the court have a long history.
' No case has been cited in which any other form of words
limiting the jurisdiction of the court has been held to
protect a nullity. 1If the draftsman or parliament had
intended to introduce a new kind of ouster clause so as
to prevent any inquiry even as to whether the document
' relied on was a forgery, I would have expected to find
something much more specific than the bald statement

SetermimariomwitichwisTnomamrkttey . But I do not
think that it is necessary or even reasonable to construe
the word "determination'" as including everything which
purports to be a determination but which is in fact
no determination at all. And there are no degrees of
nullity. There are a number of reasons why the law
will hold a purported decision to be a nullity. I do not
’ see how it could be said that such a provision protects
' some kind of nullity but not others; if that were
intended it would be easy to say so.".

He went on to say at p 170:

"It has sometimes been said that it is only where
a tribunal acts without jurisicition that its decision is
a nullity. But in such cases the word "jurisdiction"
has been used in a very wide sense, and 1 have come to
to the conclusion that it is better not to use the
term except in the narrow and original sense of the
tribunal being entitled to enter on the inquity in question.
But there are many cases where, although the tribunal had
jurisdiction to enter on the inquiry, it has done or failed
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to do something in the course of the inquiry

which is of such a nature that its decision is a
nullity. It may have given its decision in bad faith.
It may have made a decision which it had no power to
make. It may have failed 1in the course of the

inquiry to comply with the requirements of natural
justice. It may in perfect good faith have misconstrued
the provisions giving it power to act so that it failed
to deal with the question remitted to it and decided
Some question which was not remitted to it. It may
have refused to take into account something which it was
required to take into account. Or it may have based its
decision on some matter which, under the provisions
setting it up, it had no right to take into account.

1 do not intend this list to be exhaustive, But if it
decides a question remitted to it for decision without
committing any of these errors it is as much entitled
to decide that question wrongly as it is to decide it
rightly. 1 understand that some confusion has been
caused by my having said in Reg. v. Governor of

Brixton Prison, Ex parte Armah [1968] A.C. 192 234

that if a tribunal has jurisdiction to go right it has

" jurisdiction to go wrong. So it has, if one uses

"Jurisdiction" in the narrow original sense. If it

1s entitled to enter on the inquiry and does not do

any of those things which 1 have mentioned in the course
of the proceedings, then its decision is equally valid
whether it is right or wrong subject only to the power
of the court in certain circumstances to correct an
error of law.',

Lord Pierce said at p 195:

The Privy Council case of

It was

" Lack of jurisdiction may arise in various ways.

There may be an absence of those formalities or things
which are conditions precedent to the tribunal having
any jurisdiction to embark on an inquiry. Or the
tribunal may at the end make an order that it has no
jurisdiction to make. Or in the intervening stage,
while engaged on a proper inquiry the tribunal may
depart from the rules of natural justice; or it may

ask itself the wrong questions; or it may take into
account matters which it was not directed to take

into account. Thereby it would step outside its
jurisdiction. 1t ‘would turn its inquiry into something
not directed by Parliament and fail to make the inquiry
which Parliament did direct. Any of these things would
cause its purported decision to be a nullity.".

"The Minister shall not be required to assign

any reason for the grant or refusal of any application ...
under this Act....and the decision of the Minister...
shall not be subject to appeal or review in any court.''.

held, inter alia:
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if the decision was one which the tribunal had jurisdic-
tionto make; that any decision affecting the legal
rights of individuals arrived at by a procedure which
offended against natural justice was outside the
jurisdiction of the decision-making authority
accordingly, esd Aemitipdaterdemdeai-y

oyt v

At p 152 Lord Diplock, who read the judgment of their

Lordships, said:

""'Appeal" in the context of an ouster clause
means re-examination by a superior judicial authoricy
of both findings of fact and conclusions of law as to
the legal consequences of those facts made by an
Inferior tribunal in the exercise of a jurisdiction
conferred upon it by statute to decide questions
affecting the legal rights of others, and the
substitution of the superior judicial authority's
own findings of fact and conclusions of law for those
of the inferior tribupal. 1In "review" the function
of the superior judicial authority is limited to
re—examining the inferior tribunal's conclusions of
law as to the legal consequences of the facts as they
have been found by the inferior tribunal. It is
by now well established law that to come within the
prohibition of appeal or review by an ouster clause
of this type, the decision must be one which the
decision-making authority, under this Act the
Minister, had jurisdiction to make.

If in purporting
to make it he has gone outside pjg

jurisdiction,

it is wultra vires and is not a

""decision'" under the Act. The Supreme Court, in the
exercise of its supervisory jurisdiction over inferior
tribunals, which include executive authorities exercising

quasi-judicial powers, may, in appropriate proceedings,
either set it aside or declare it to be a nullity:

Anisminic Ltd. v. Foreign Compensation Commission
[1969] 2 A.c. 147,

IS e
LT

Board of Works (1885) 10 App. Cas. 229, 240: "There
would be no decision within the meaning of the statute
if there were anything... done contrary to the essence
of justice." See also Ridge v. Baldwin [1964]. A.C. 40,
Their Lordships, in agreement with all the judges

There is, therefore, ample authority for answering the-
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second question in the negative.

I can now turn to the first question.

The application of 10th March 1980 was an application for a
renewal (or "extension" as provided by section 28 (5)) of the applicant's
licence. There had been at least one renewal before that in respect of
the applicant's work with Roper's Window Cleaning Ltd. The application
of 10th December 1980 was also for a renewal. The, decision of the Board
communicated by the letter of 29th July 1980 was to the effect that
there would be no renewal after the six months extension then granted.
It would be "for a final pefiod of six months." The decision of the
Board communicated by the letter of 24th February 1981 (in relation to
the 10th December 1980 application) was to the effect that the Board
would not consider the application of 10th December 1980 because of the
decision already taken earlier and communicated in the 29th July 1980
1etQEr.

Before taking the decision communicated in the latter letter
the board never informed the applicant of the nature of the case against
him justifying a renewal for a final period after which no further \

application wouldbe entertained. The applicant was given no opportunity

to answer any such case against his interest.

S. A. de Smith in his Judicial Review of Administrative Action

3rd Ed. observes at p 197:

iis” It may therefore be right to imply a duty
to hear before a decision not to renew when there is a
legitimate expectation of renewal, even though no such -
duty is implied in the making of the original decision to
grant or refuse the licence.'.

m‘)?() 2 QBD 417 the facts are as follows:
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I

" Two French nationals who in 1967 took up
residence in the United Kingdom, contracted to
buy the controlling shares in Crockfords's, an
old-established London gaming club, and later
became joint managing directors of the club.
They applied to the Gaming Board for Great Britain
for a certificate of consent to entitle them to
apply for a licence for the premises, as required
by the Gaming Act, 1968. At a four-hour interview
with the board in December, 1969, the applicants
were asked, and answered, a wide range of questions
based on information already in the board's possession,
though its source and detailed content were not
disclosed to the applicants. They were then invited
to supply further information in writing and did so;
but on Janaury 9, 1970 the board refused the certifi-
cate. Further requests to the board to indicate
which of five specified matters still troubled the
board and to consider a new or amended application
were unsuccessful, though the applicants were again
invited to make further representations on any
matters considered relevant. On February 24 the
board confirmed their refusal and declined to state
their reasons, ‘

The applicants moved the Court of Appeal, pursuant
to leave granted by that court, for orders of certiorari
to quash the board's decision and of mandamus to require
the board to give them sufficient information to enable
then to answer any case against them, on the ground that
the board had acted unfairly and contrary to natural
justice in a matter which would deprive the applicants
of valuable rights of property.

At the hearing the board disclosed an outline of
their adopted procedure, which stated that applicants
were given the best possible indication of matters
troubling the board but that the board would withhold
the source or content of information which was
confidential where disclosure was inconsistent with
their statutory duty and the public interest.".

1

At p 430 Lord Denning M. R. said:

SHPENEY

| - AR
ASTEG the IE sy (50 s
?;;&tﬁéﬁﬁhﬁjééggﬁgk ert¥8ee " whi ucker L. J.

ussell v. Norfolk (Duke of) [1949] 1 All E.R. 109,

118 ard Lord Upjohn in Durayappah v. Fernando [1967] 2
349. + A.Cc. 337, | HPYCRE™FIRW FTASWEATY™ NEWPT

Rt Ve At another time it
was said that the principles do not apply to the grant
or revocation of licences. That too is wrong. Reg. v.
Metropolitan Police Commissioner, Ex parte Parker [1953]
! W.L.R. 1150 and Nakkuda Ali v. Jayaratne [1951] A.C.
66 are no longer authority for any such proposition.
See what Lord Reld and Lord Hodson said about them in
Ridge v. Baldwin [1964] A.C. 40, 77-79, 133.

So let us sheer away from those distinctions and
consider the task of this Gaming Board
should e _be : 1y

aeTm, [1964] A.C. 40.
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MESL®Y The principle in that regard was wel aid
down by Lord Parker C. J. in In re H. K. (An infant)
[1967] 2 Q.B. 617. He said, at p. 630:

"+oceven if an immigration officer is not
in a judicial or quasi-judic'ial capacity, he
must at any rate give the immigrant an opportunity
of safisfying him of the matters in the subsection,
and for that purpose let the immigrant know what
his immediate impression is so that the immigrant
can disabuse him. That isg not, as 1 see it, a
question of acting or being required to act
judicially, but of being required to act fairly."”
to
Those words seem to me /apply to the Gaming Board.
The statute says in terms that in determining whether
to grant a certificate, the board "shall have regard only"
to the matters specifie : [ :

L m mue e i L
A e

or "depriving Him b : pfbﬁéftyhﬂas‘ n Cooper v.
Wandsworth Board of Works (1863) 14 C.B.N.S. 180 . After
all, they are not charging him with doing anything wrong.
They are simply inquiring as to his capability and
diligence and are having regard to his character
reputation and financial standing. 'mm
J%%f7?55*'ﬂ"f DEIC INCeYesSt ) o0 see that persons rhnning
the gaming clubs are fit to be trusted.".

In my view the same principles apply to the Board mutatis
mutandis. 1In that case it was also held that the board,being entrusted
with the duty of controlling gaming in the public interest, ought to
seek and use all reliable information to enable them to perform their
duty; but they were not obliged to disclose the source or details of
their information to an applicant who was not being‘required to meet
charges but only to satisfy the board as to fitness to apply for a
licence. Nor were the board obliged to give their reasons for forming

the opinion that a certificate should be refused to a particular applicant.

This again would appear to be appropriate to the functions

of the Board.

'"" Second, where the court is entitled to intervene,

I think it must be considered what type of decision is
4 in question. I do not suggest that there is any clear
) or exhaustive classification; but I think that at least

three catcgories may be discerned. First, there are

what may be called the forfeiture cases. 1In these,
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there is a decision which. takes away some existing
: right or position, as where a member of an organisation
1s expelled or a licence is revoked. éecond, at the
other extreme there are what may be called the applica-
tion cases. These are cases where the decision merely
refuses to grant the applicant the right or position
that he seeks, such as membership ofthe organisation,
or a licence to do certain acts. Third, there is an
intermediate category, which may be called the
expectation cases, which differ from the a pl
cases only in P ST S 1

b | oy

¥ d pérson already elected or appointed
to some position seeks confirmation from some confirming
authority: see, for Instance, Weinberger v Inglis;

Breen v Amalgamated Engineering union; and see

Linand Vo T , . {at 5 .4 o g

R v Barnsley Metropolitan Borough Council, ex parte Hook.
It seems plain that there is a substantial
distinction between the forfeiture cases and the applica-

tion cases. In the forfeiture cases, there is a threat

to take something away for some reason; and in such cases,

the right to an unbiased tribunal, the right to notice of

the charges and the right to be heard in answer to the
charges (which, in Ridge v Baldwin, Lord Hodson said

.were three features of natural Justice which stood out)

" are plainly apt. In .the application cases, on the other
hand, nothing is being taken away, and in all normal
circumstances there are no charges, and so no requirement
of an opportunity of being heard in answer to the charges.,
Instead, there is the far wider and less defined question
of the general suitability of the aﬂplicant for membership
or a licence. The distinction is well-recognised, for in
general it {s clear that the courts will require natural
Justice to be observed for expulsion from a social club,
but not on an application for admission to it. The
intermediate category, that of the expectation cases, may
at least in some respects be regarded as being more akin

to the forfeiture cases than the application cases; for

although in form there is no forfeiture but merely an
attempt at acquisition that fails, the legitimate
expectation of a renewal of the licence or confirmation
of the membe stion of

Commissioner of Police, was concerned with the revocation of a

driving licence by the Commissioner of Police -in the exercise
of a discretion, and not with a renewal as in this case. However,
at p 45 their Lordships observed, after a full review of the

authorities:

" It is clear that in the revocation cases, such

as this one before us is, the rule of natural justice
indicated above: the right to notice of the charge g and
the right to be heard in answer to these charges, would
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be accorded to the applicant in our case on the
authorities in the United Kingdom as they now stand.
And that her application for renewal of her licence
when made will import the same considerations.

It is also clear that even 'on those cases that
deal with "mini-natural justice" there would have
been a right to be heard or to make representations
or to be dealt with "fairly".",

Further, at p 47 their Lordships observed:

""We are further Ofrthe’opinion‘that the statute being
' silent on the matter, the common law imports into the
exercise of the Commissioner's 'powers in this respect

sl Yo e T Lnrsr A d ok e
! e UL PP JURCICE TN .

"
I can see no reason why the same principles should not

apply to the Board in the exercise of its discretion under the Caymanian

Protection Law.

It was argued that from the whole tenor of that Law it could
be inferred that the Board was not bound by the rules of natural justice
but was strictly governed by the procedural provisions in the Law

'which gavelan applicant no express right ﬁf audience, relieved the

'jBoard of any necessity to‘givg‘reasons for its decisions (section 28

(1)) and provided no machinery for the Board to give an applicant the

right to answer any case adverse to him.

failure to inform the respondent of the nature of the case against

granting the application and to give him a reasonable opportunity of
answering it was in breach of the principles of natural justicej and

:accordingly that the decision to refuse the application was a nullity.
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The Board is givea Power to regulate its own procedure
(Section 8 (7)). That gives the B;ard a wide discretion as to the
pr?cedure it will adopt. However, in my view,,implicit in that
power is that in any procedure adopted the dupy to be fair remains

and that the principles of natural: justice must be observed.

' ! : , i

"

I am of the opinion that onan appliéétion for a renewal
of a licence which the Board 1s disposed to refuse‘the procedure
adopted by the Caming Board as disclosgd in the R v Gaming Board
for Great Britain woul& be appropriate. But I do not intend this to
be binding on the‘Board. Any procedure which respects the duty to be

fair and the principles of natural justice would be equally appropriate.

appreciate that some of the factors the Board has to take into account

in its deliberations under section 27 are not factually based but are

matters of opinion or judgment on general conditions e.g. paragraphs

(d), (£) and (g) of that section. But it seems to me that this does

nAt pose a real difficulty in puttinglan applic;nt on notice

of the basis for non-renewal and allowing him the opportunity to meet

it - if he can. At least this would dispel any misgivings that the Board
as :

1s being usedAn instrument of vendetta or revenge by some individual

with no foundation for allegations 1t is making against an applicant.

It has been argued that no non Caymanian has a right to a

licence or to its renewal; and that any applicant must realise that he

can only be here for so long as he is needed or, until a Caymanian can
. ' 1

va
-t
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suitably take his place. That is perfectly true but does not
' lessen the need for natural justice to be observed. Can he not
be given an opportunity to answer a case for non-renewal when the

Board thinks his time is up? If he is not, then aésuredly he will

think that he is a victim of some grudge or wrong information.

While an applicant has no right to a renewal of his licence,
by the grant of the original licence he has made a commitment which
affects his life as a whole. The original licence would not have been
granted had it not been in the general interests of the community.,
Presumably, in the meantime, he has contributed to the economic or social

benefit of the Islands.

T Ha R
??:1“"5'?‘ st

44
il 5

It was also argued that because of the tenuous nature of

his right to a licence, or its renewal; an application for renewal should

Hy " '
hf????é?*p?- for its renewal which appears .to.be .the

have no justifiable

guiding feature in the licensing_dagesmquoted.'TBat view is at variance
[ ' i ' '
b l '
with reality. It is a matter of general knowledge that many non Caymanians

.

v 1]

have their licences renewed regularly and the expanding economy does not
] k& ' "
diminish the number of persons working under licence but has expanded it.

I do not see how it can properly be said that the principles set out

earlier do not apply to the Board on those grounds - and that this is

not a "licensing situation" as contemplated by those cases.

U LT ol i il
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not go into that aspect. It follows that the decision conveyed in that
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ato force,

It was doing what it thought was right and no blame can

attach to any person for that.

more specific onthe matter then no doubt the Board would have acted

differently.
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