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AIN_THE. MATTER OF THAT REGISTERED LAND KNOWN AS
SOUTH SOUND, ELOCK 21B, PARCELS 16 % 6

ANT IN.THE'HATTER’OF AN AGREEMENT FOK SALE OF SHARES IN
THE DAYTONA LAND CO. LTD. ODATED THE 15TH APRIL 1956,

PETWEEN: “W“Q’"”

UL

I"‘;/} M EEY
IS B P

A3 LN 4 -~ F ]
i GARYTONS LANIL OO0 LTD

COND PLAINT I8P QU3 INTENT

BERT gt - - Yoy
[RRSRLIN SOMUNT . BIDLDEN L:‘JPCNE:_.NI'
s oL oy
MARY &, THATH ..‘a.."LlI!.\‘.'.I'! AN

Mrs. M. E. Tkach-Bodden i

S D DES5CH .

Foae

- . i
for trne plaintiffs.

CRIER

want, Mrs.Bodden, seeks 3 stay of execution, pending
ace by Douglas J. om 17th September 1987 tha* The
seosoid by public auvetion, that the plai

appeal, of

Goundinas (a ho

have possession of Lhs ‘Zy, and that she pay to thew
Lrespass at the rate of per montnh from 20 lecember 1

vacaltes the property.

Yy, I should sa3ay that no application for a stay

AL the out f 3 :
However, Mr. Parkinson takes ro objection on

was made Lo Touglas
thizs point.

At this nearing, Wr%. Boddern appeared in person. She tad
bven repraesented before Uovﬂ as J. by Mr,. Chilcott, a Canadian lawyer.
He was on 14th August 1987 granted limited admission by Douglas J. for
the matrimonial proceedings brougnt by Mrs. Bodden against her hushband
and for this present matter. '

In each case, she had been granted subsidised legal aid and
in each case she had also been granted a certificate by the Clerk of
the Court urder section 4 of the Legal Practitiocners Law, 1969, (a3
amended by section 2 of the Legal Practitioners (Amendment) Law, 1987)
that the Clarl was satiszfied that despite all reasonakle efforts to




- : — hllcott LELS ms%ruc*tcd by
in both mat ters, on th:t baFi»p

Bt 1§ o WBodden explained that the Teasen *hﬂt Mr. Chileolt was
_—ret—present on this occasion was that she could not. asfford to pay his
travelling and subisistence ew <penses, and that she had bkeern unable to

',Obtzln thn agrenment of the FlPrP of the Court to do s0.

‘ The Poor Persomns (Leqal Aid) Law”qays; in sectior 3, that the
Court may aqramt a certificate to a person entitling him to free eor
subsidised leqal aid, for the preparation of his case and gens2rally
throuahout such proceedirgs and in any appeal. "Legal- aid® iz rot
specifically dof mad but

1L have assigred Yo hin

3 oWno Ha,¢ e

metimn % says "the effect of the grant of a

oﬂjcb HRET CORCe 1e@d the total
is antitiad on the certiricat@"

it odis therafore clear that 4the Law, *thoug it eMpressed i
zimple term cunuemjiqtag + the atforn@y"atwlaw Wwill inm the first

instance

o ne c3se and will recover them at the end.
SThis is in tice hs ' ’

Ty “ i e, ra fo ay e e e gt g do e 1 - -y pos . - e e e a4 -
I imagime &hat whern the Law was drz bad, 1%t was envisaged

Lhaf *hta publiie service would be provided hy lawyers resident in the
Cayman slarmds, and that it was not unreazonable to expect them to
ir ¢
1

wait untll the emd of thei 25 before re-imbursing them. In any
#penses are unlikely to be gqreat,
1 very rarely arise.

case of course, their travel
and the need for subsistence wi

—
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diver the Legal Practitioners Law 19569 was amended (ir itself
A necessary step because, previously, limited admission cogld oniy be
gramted under that law tg Lawyers instructed by Caymanian
dttorneys-at-law), rno conseguentizl amendments were made to the
Persons (Leqal Aid) Law. The result, which is unhor+un3t“, is
the letter of the law is to he ohaﬂrvmd a person who has L ciy
to be in nesd of legal 213 Q*‘i FITNET Nave L4 LEIT TAE COELE m:m;eIL
initially, or else persuade the visiting lawyer £ o5 s, T o —rmot—
thimk that many overseas lawyers will be prepared to accept

n»t uctions on that basis.
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Obwviously it is necessary to mornitor +he occasions on which
the overseas lawyer does rneed to come to the Cayman Islands armd to
- keep his expenses to reasonable proportions, but that responsibility
is alr-edy vested in the Clerk of the Court by section 5 of the Poor
Fersons (Legal Ald) Law. The Clerk can only certify for reasonable
pxperctiture. ’

L ' in the course of the present hearing, Mrs. Eodden asked me to
corder that her filing fees and Mr. Chilecott’s travelling and




CTTTWERE such an order so far as it was in my jurisdiction be do co. T

subsiBtence expenses should be met. T waid st the bime that I wonld

now .think I was wrong. The matter is an administrative one. It may

‘e that there is a need to amerd the law further to make more
‘practicable arrangemerts for overseas lawyers who, are engaged unver

the 1987 amendmert, but I also thinmk that it ought to be possible in

~the neantime for the Clerk of the Court to devise a practical
~gxpedient. The Clerk would of course wish to know in qoo0d time when
the lawyer is to come to the Cayman Islands amd will also ke entitled

~to such information as will erakle her to form a2 view a3as to whether

the visit is a reasonable ome. It would be for bLhe legally~aided
person to provide this information. But it should hbe possilrle for the
£

time being to mshe some practical arrangeman®t to meet his reasonab]

aupenses,
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tarms of the sgresement the dirndivi
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deferndarts was that zo “he agreement (whish pre
purchals of % zhalments) was honouraed, th
would e enti sesession of The Soundirngs.

3T ded in paragraph 9 (&) tha
evernt of default ; t individual nlaint
! 2m 60 days vl othat 1if Lhey oio

within that time, the ind Tz would procurs the conpany
to s2ll The Sourndirmas. Ths mar . Wwaz Lo be agsreed batween the
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parties to the contract. In default of agreement, it was to he ‘
determined by 3 reputable land agent to Le agreed between then. ir
they could not agree on that, the matter was to he referred to
arbitration. The proceeds of sale were to he applied fir D@ oun

of the balance due to the individual plaintiffs. The surp
was to g0 to the Boddens.

: AL tha Mear refore louglas Ju, Mr. Chileott opposed the
plaintiffs on two grounds.

w3s tnal Lhey had failed Lo cowply with tha
submit e wmabbsr to arbitrstion, g3 described ab
The second was that the aasreement was "fraudulent”, there heing
*furdanental breach® on its face. Irn the recitasl prefocing the
anreexent, the individual shareholders were o ibed as beinmg t
ownars of all the shares that comprised the issued capital of the
company.  In fact they only owned 90 percant., The other shares were
owned by Mr. Boddan. i

requirenant Lo

" Each of these arquments was rejected by Douglas J.

T was also informed by Mro Parkinsor 2t the present hearing
that Mr. Chilcott had not disputed the fact of the default and it is
apparent from the judgment of louglas J. that Mr. Chilcott, as an
alternative submission, had also urged the judge to g9ive Mrs. Bodden
60 days to raise the morney to meet the default. He denslired to do so.




of the jud

s o In LRETColrse gnent, referance :
72 and 75 of the Registered Land Law. Before me, Mrs. Bodden herself
referred to those sections and to sections 70 and 73. Early in hisg
own submissiorns, Mr. Parkinson described the proceedings asg beirg

“taken "to realise 3 security under the default provisions of a sale of

~_&hares’ but later he said that the agreement was not 3 charqe (ie.
~within the meaning of the Reqgistered Land Law)., -~

T

- . Uﬁth respect I do rnot understand the refererces to the

‘Registereéd Land Law. The contract was for a sale of shares being tLhe

o -majority sﬁareholders ir a company.  The company itself was not 2

- = party to i%. By paragraph 5(b) the vendors did for their part
contract td 9ive the purchasers possession of The Soundings armd olausas
P{b) comtadns an agrsamant cetween tha par ; d ;
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5 . Megarcy J. had said
"There may, of cour ild be wrong to grant
AN dnjunction pandi AOpeEL, Az 2re any appesl would he '
frivolous..e.ewa.

Mr. Parkinson arqued that the same
i i learly a casze whers 4h
3

- U, I R
sucecesding, and

e applies here.
rno raasl
cra frivolous.,

o e

in relatien to the first ground, he said that Yhe defendants

T ested in writing 4o agree to appointment of a land
w1 failad to respond. It was vhat hefors Me.

ax :
nad made nis subomission that the proceadings should be stayed
armitration, Mrs. Fodden had takern several steps in the

@
e dearned judge btherefore correcily refused Lo arant A

The second ground was also patently bad. The allegation of =a
fraudulent amd furdamantal breach could rot be sustaired. The recital
was dtself not a part of the agreement. The description of the
irdividual plaintiffs as being the holders of all the issued shares in
the company’s capital was clgarly inadvertent anmd it was in any case
immaterial. No one had been misled. ALl the parties krew, when the
agreemnent was made, what the respective shareholdings in the company
were.  The true, intended nature of the contract was evidernt from the
body of the agreement.

“was made to sectiors—




= Zapplication:
T _had-rnot of course put forward his qrounds of opposition.

—-Ihe .fact i% that when I beqan—io hesr thes

with Mrs Bodden conduebing it —in PErgGhy Mr.

;r@presentatlon is something that has caused me song cordern.
‘Nevertheless, thlng heard Mr. Parkinson, I have to say thal his
objections are in my view well- ~arounded. I cannmot see that Mr.
Chilcott’s
difference.
—~are before me.
Mro- Parkinson’s
grounds ir my

“WR3at he was SAYLNYG wWwas
respornse here was equally

: clear. An appeal on
Judgment could have ro real

prospec CCOGS .
prospect of succe

Im her affidavit

' supporting her
“Thowever refer to Yhree

other matters.
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. Hrs., Bodden also x ied in her affidavit on
that Ihe Soundirgs was, Cetween ner nusband amd her

A
matrimondial home, and that in matrimonial proceedings

mad already made interim orders to preserve her.inter@
suit., This point does rot appzar to have haen takorn

whxcn
outcome of this
Lhicsd partiag.

-0f course, rulings between Lthe nushand and
stances of this case carnot affect the
‘t imvalving the rights of

wlfc,

Fimally, she also contended that there had
defaults in asg
chosan to enforcs by mean
GeNizhier rntn o5 i

1r|JhJ.tut,iQr3 amd

previcus
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rat
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of a sale,
prast bthan
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they would obtain from o

fimancis warz hherefore not zufferinmg hardship.
These are not in my judgment in themselves sournd grounds for appe

dan to take dinbto

favour of

Lhis cass. Mrs. Bod did mowsver, alzo ask me
the tnat The Sourndings is the matrimonial home in
exercising a Jdiscretionm to stay the proceedinngs.

O

A stay i3 a matter of discretiorn. Az [ have indic 3ted
anree’ w1th Mr. Parkinsor‘s submission that the appeal has no real
prospect of suUCCes5. Im the circumstarnces of case,
that "I - should exercise my discretion so as to refuse to

the
aqrant 2
: There will ke »n order accordingly. Mrs.
“plaintiffs-costs on this application.
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