IN THE GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAND CAYMHAHN.

CAUSE NO. 136/88

IN THE HMATTERK OF THE CAYMANIAN FKOTECTION LAW,
1984 (LAW 24 OF 1984)

AND

IN THE MATTER OF AN APPLICATION FOR LEAVE TO AFFLY

FOkR AN ORDEkK OF CERTIORARI RBY FETER FEDELE TO REMOVE

A DECISION OF HIS EXCELLENCY THE GOVERNOK ON 20TH HAY 1988
FOR THE PURPOSE OF ITE EBEING QUASHEDR .

¢
Hr. Lamontagne instructed by Mr. Timothy Shes

of Hunter % Hunter for the Applicarnt.
Hr. Anthony Smellie for Kkespondent.

COLLETT C.J.

Fersuant to leave granted on 31lst May, 1988, the applicant
Peter Fedele has applied to this Court by notice of motiom for an
order of certiorari to rewmove into the Court for the purpose of its
being quashed a3 decision of His Excellency the Gaovernor made on BQtﬁ
Hay, 1988 whereby he determined in accordance with the provisionﬁ}of
section 36(g) of The Caymanian Protection Law that the ﬁpplicant:be
declared an wundesirable inhabitant of or visiter to thé Cayﬁa%
Islands. That deterwination was made, in accordance with sectiong 7
and 8 of the Constitution of the Csaywan Islands, after consultation

with and in accordance with the advice given to him by the Executive

Council.

At thé hezring of tnis wotion, 3 point of iaw by way:of
preliminary objection h3s been tiaken by Senicr Crown Counsel who
appears to represent the Kespondent. He subwits that =< 3 matter of
jurisdiction the prerogative order of certiorari may not be issyed
by this court to His Excellency the Governor acting as Her Hajast?’s
regresentative in these Islands. In support of that submission he
cited the recent case of Dilbert v. Public Service Commission

€157/87 in which I refused to permit the zmendment of an spplication
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far Certiorari 3nd Mandaaus so 3s to add the Goverror a€ 3
respondent thereto, after it h3d teccme clear that the decision
callea 1into question 1in that case had been that of the Governar
himself rather than of the Commission. I refused upon tne basis of
persuasive authority to the effect that such prerogsative writs ar
orders would not issue out of any colonial court directed to the
Gaovernor of the territory concerned, to be found in Ke Benn (1964)
6.W.I.k. 500, a decision of Luckhoo CJ. Guyans founded in turn upon
the decision of the High Court of Austrzlis in R.v. éovernor of the

State of South Australia (1907) C.L.Ek. 1497.

In Vol. 6 of Halsburys Laws of England, 4th Ed. st p.1030
gﬁ' it is stated that no order of mandamus will lie to the Governor
in respect of 3cts which he caﬂ perform only with the advice of his
Executive Counsel or cabinet or in any other c3se im which he is
acting as representative or agent of the Crown or otherwise in his
capacity 3s Governor; also that this immunity extends in respect of
the other prerogative orders, injunctions snd other like equitable
remediecs. ke Benn and the South Australia case are both cited in
the footnotes 3s supporting authority for this proposition; alsa
cited as swuch authority is an observation of Dixon J. in the more
recent High Court of Australia decision of Australian Communist
Farty v. The Commonwealtn (1951) 83 C.L.R.l at p. 179, that the
prerogative writs do not 1lie to the Governor—-General. Mr .
Lamnontagne <for the Applicant has nevertheless submitted that this
statement in Halsburys 4th Edition, insofar as it relates to the
prerogative orders of certicrari and prohibition, is a bald one
unsupported by 3ny consistent line of authority and wrong in
principle. This submission now requires examination in the light of
the relevant Commonwealth authorities and in the absence of ;ng

{ ¢ i
binding decision to the contrary effect. | f
|

The starting place Tor this examinztion is the
uncontradicted propositicn that the prerogative orders of mandsaus,
prohibition and certiorari will not issue out of any of Her Majesty
superior courts directed to the Sovereign personally. That is all
part 3and parcel of the doctrine that the Sovereign may not, except

to the extent that a statutory exception has been made, be impleaded
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in Her own Courts but no doubt it could also he predicated upon the
nature of such orders as thLeing peremptory comamands of the Crown
directed to the subject which the Crown could not without absurdity

direct towards itself.

It is equally clear that Governors of dePendﬂnt territories
of the Crown 3s 3 class do not partake of the Sovereign’s general
immunity from suit. A Colonial Governor m3y be sued in the courts
of his colony in contract or in tort, whether or Hot his zcts 35
omissions are alleged to have occurred in the course of his official
duties there: sse ﬂ;}l_EJ_Egggg_(lﬂél)‘E Moore 46% and HusqWave V.
Pulido (1879) S App. Cas. 102. He does not enjoy vice-regal status
in the sense of being 3 person to whom the rull prerogsztive powers

of the crown have been delegated: see Commercial Cable Comp3ny v.

Govermnment of Newfiundland (1916 2ZAC 610 at p.Gl6é. The validity of
his official acts may generally be called into guestion 1in
appropriate proceedings brought against hiw as a defendant in the
courts of the territory: see Hochey v. W.VY.G.E. and others (1964) 7
W.I.k. 174. It further appears that the Governor or other officer
administering a territory may be answerable to the issue of a writ

of habeas corpus out of the superior courts of the territory: see

Eshugbiayi Eleko v. Officer Administering the Govermment of Nigeria

(1931) AER 44(P.C.), despite the decision to the contrary of Luckoo

CJ. in Benns case (Supra), which purported to distinguish it.

In a Colony such as the Caywan Islande which does not yet
enjoy a fully responsible self-3overnment, it is evident that there
are differences 1in regard to the autonﬁmy of the powers of the
Governor frowm that appertaining for instance to the Boverncrslaf.thel
constituent States of the Commonwealth of Australia or

- the

Lieutenant-Governors of ithe Frovinces of Cansda. In éuch:

self-governing but Tfederated entities the respective Governors or

Lieutenant-Governors are the executive heads of their respective

states or Provinces and thus the Sovereigns representative therein

in relation to State or Provincial matter as contrasted with Federalj

affairs! see Liquidators of the Maritime Eank of Cansds v. Receiver
General of New Brunsweck (1892) A.C. 437. There are of cayse

similar differences in the respective positions of Colonial



Governors and Governors-Gerneral of independent dowminions af the

Crown within the Conmonwealth.

Under the constitution of the Caymsn Islandz, the Governor
is appointed by 3 commission from Her Majesty and haldeofficé at Her
Majesty pleasure. He 1s invested for the purpose af administering
the government of +the Islands with such powers and duties as are
conferred or imposed upon him by the Constitution or any other law
and subject to KRoyal instructions isswued by Her Ha}esty. (section
1). He 3ppoints the ofrficial members of Executive Council (section
S) and of the Legislative Assembly (section 17). He 3lone can
SuUNRON the Executive Council to meet (section 13). He 1is
constitutent part of the legislative process 1leading to the
enactment of local lsws (section 29 and 31). He may make grants and
dispositions -of Crown Lands wunder the public seal (section'SE),
grant pardons or respite sentences (section 53) in each case acting
in Her HMajesty‘s name and on her behalf. He 1s also empouered‘to
dismiss for cause or exercise disciplinary control over the holders

of such offices.

Wnile it 1is e¢lear that the entire plenitude of the
preroqgative powers exercisable by the Sovereign have not been
delegated to the Governor of the Caymsan Islands by this constitution
or indeed by =any other vehicle, I am unable to conclude that the

compendium of wh3at has indeed been conferred is not sufficient

estaklish the Governor a3s the Sovereiqn’s representative in the

Islands. There 1is no compelling ressan to invoke the rule of

construction ‘inclusio wunius exclusio altesius’ in the examination
of this Comnstitution. The very nature of the specific powérs de
responsibilities so conferred and the purpose for which they are
expressly conferred wupon him, namely the administration of the
government of the Islands, 3re such 3s teo constitute him the Chief
Executive Officer performing, insofar as the Sovereign has seen fit
to delegate them, the administrative functions of the hezd of state,
and it follows ineluctably that he is to perform them on behalf of
the Sovereign, that 1is to say as agent or representafive of the

Sovereiqgn in the Colony.
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The history of the office of Governor in the Cayman Islanis
is of sowme sigqnificance in assessing the capacity of that officer Ju
represent the Sovereign here. Before 1962 the Governor of Jamaica
was designsted as the Governor of the Cayman Islands alse. It
follows that the Commissicrner, later renamed the Administrator of
the Islands could not before that date have been considered 3s the
Sovereigns representative. Subsequently in 1962 when the link with
Jam3icas was severed, it is argquable that the zdministrator thereupon
assumed that representative capacity but nothing in éhe instant case
turns wpon that daste and the argument has rot been persued. Since
22nd  Ausust, 1972, when the present constitution came into effect,
it 1s in my view lmpossible to reach any logiecal conclusion except
that the Governor 18 to be regqarded 2= the Sovereign’s
representative in the Islands. The c¢hanges  wrougnt in  the
constitutional status of the Island‘s gqovernment by successive
orders of Her Majesty in Council under the West Indies Act 1962 have
been such as to establich separate political representative and
administrative institutions for the Colony and thus to effect
important changes in the political charscter of the Caymanjlslandﬁ
and in the status of its chief administering officer - i.e. the
Governor. The absence of fully responsible self-government seéms
irrelevant 1in that connection. It was reasons such as‘these which
led Wilson J. with whom Aickin J. agreed in the High CDUPt;D?
Australia decision Re Toohey exparte Land Council, (1981) A.L;RL
439, to hold that the Administrator of the Northern Territory of
Austrslia, had become the representative of the Crown therein 3s the
result of changes wrought by Federal Australian Legislation. The
dissent of Gibbs C.J. on this point seems to have been grnunﬁe?
partly a3t least on the absence of any commission of appnintmenféof
o*‘instructions.from Her Majesty, which considerstions do not, as;ui

have seen, affect the post of Governor in the Cayman Islands;
1
1
What then 1s the effect upon the present application of my
holding that His Excellency the Gavernor is indeed the Sovereign%
representative in the Caywman Islands? Counsel for the applican%rha%
submitted that notwithstanding this he ought yet to be regardéd as

amenable to the prerogative orders in gener3l and to certiorari in

particular ewmanating from this Court. Counsel has pointed to the




@xpandaing scope of judicial review of administrative uction over the
p3sl ihree decades and to the number of new targets which the
appellate coults in England and elsswhere have held to be within its
purvieud. These include the Englisn non—statutory Criminal Injuriés
compensition Board, +tha tawe-over panel, Frison Governcrs  and

Hinisters of the Crown 15 respect of the exsrcice o derived
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from the Royal Frerogative rather itnan from stiatute. Therse are azlsc
rather startling dicta in the Privy Council decision of Tenn Cheng Pa
v. Fublie Frosecutor of nalaysia (1980 AC 438 uhi;h suggest that
mnandawus could be 1ssued to the individusl mewmbers of the cablnel of

an 1independent Coummonwealth state commanding tnews to advise the

Soverelqgn in 2 pPartlicular manner.

There 1s in the United Hingdom now 2 dzys legislstion - s.

31 of the Supreme Court Act, 1981 - which regulates the reamedy of

Judicial revieu. Similar Legisliation =appears to have ceen exacted
in New Zesland. No such legislation =sxists in the Caywan Islands

where the essential nature of the remedies of mandamus, prohibition
certiorari remains as a wmanifesiation of the Koyal prerogative
untrsmneled by 3ny statutory gloss. It is trite law thst none of
these orders anymore than the old writs which they replace will 5c
from the courts to any of the Superior Cowrts of reccra or to the

Legislature. hy then, 1f the nighesi judicial and tive
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authorities of a3 territory are igaune frows Tis comgdision of these

orders, <hould the highest executiv
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ihoesity in the Lterritory b=

sub jected to  1t7 It can ocnLly be becsuse thase negn judic:ral or

P

ieqislstive 3uthorities partaka of the KRoyal suthority of ihe

L

Sovereiqn that their iswmunity has czwe to e recojgniced znd by iLhe
came token the representative orf the Sovereign exercising witnin the

by
territory the delegated power of aadministeriny its governwmznt on ihe

Sovereign‘s hehalf snould equslly a3nd properly be immune 1o the Same

extent.

Hor c¢an I s&e& any rationzl distinction to be drawn 1o thig
recpect between the orders of certiorari anc prohicition on the one
nand and that of mandawus on the other. If mandamus will not 30 to
s Governmor of Southern Austrzlia to compel him to issdge 3 wrlt of

electicn, them presum3bly pronitition woculd not g0 to prevent nim
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from 1issuing e one or certiorari to recall the writ once igsued and
ta bring it before the appropriste court to be quashed. The law has
recognised that thecse are not appropriate remadies against such

authorities in the state.

No% - “+ in my Jjud3ment will certiorari gc from this court
to His Excellency the Governor of the Caywan Islands to bring up and
gquash 3 determinationn 3t which he has arrived after tarving adviqe
from the Executive Council to deem a3 person not possessing Caymanian
Status to be an undesirakle inhakitant or visitor to these Islands

; |
pursuant to section 36 (9) of_the Caymanian Protection Law. Leéah
remedies may well be svailsble to = persan who feels himsel%

|

aggrieved by 3 determination of this kind but certiorari 1s not on%

of them.

ficcordingly, the preliminsry objection here succeeds. The
present application has been mlsconceived. It 1s, therefore,

dismissed with costs. The stay which was ordered on 3lst May, 1988

|
|

1s now discharged.

gt |
Dated ] Septewmber, 1988. i




