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Two broad subwmissions have been urged upon the Court in

support of this applicatien for an order of certiorari directed

Lo the Acting Magistrate and to the United States fGovernment.

Firstly, it is said that the Governor cannot legslly

issue s second order to proceed with extradition procesdings

under Section 7 of the Extrsdition Act 1870 once procesdings
initiated by an earlier order of his pursuant to a reguest from

the foreign govermnment concerned have run their course and been

terminated, unless 3 further request has been received from that
?

government . After a full considerstion of the decision of the
HAouse of Lords in Rees v Sscretary of State for the Home

Department and Another (1986 2 ALE.R 321 I conclude that this
submission is not in sccordance with the interpretation of that
section decliared in that decision. A decision of the House of
Lords zs Lo the proper interpretation of an Act of United Kingdom
Parliament is birmding on this Court. The Sernior Magistrate no
doubt became functus officio once he had made his order

committing the Applicant to prison to awsit exiradition to the

United States of Americs, but there is no reason to hold that the

governor, not having been rendered functus officio by his issu
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of the first order to proceesd ever bhecame so0 as a resuylt of the
making of that order of the Magistrate or indeed 3s a result of

the subsequent order of this Court which guashed it.

Secondly, it is said that the decision of this Court on

22nd July 1988

=i
-

at 3 writ of habess corpus should 90 to release
the applicant unconditionally from custody on that commitment is
an absolute bar to any further proceedinas to secure his
gxtradition on iderntical charges. Keliance is placed upon 5.5
of the Habeass Corpus Act 1679, If that were a modern statute
standing free of judicial interpretation there might well be
merit in this submission but it is not. The decision of the
Judicial Committee of the Frivy Council in Attorney fenerzl forp
Horg Kong v Kuwok-A-85ing (1874 L.K. % P.C. 178 declares an

interpretation of its provisions which has been zince accepted as

correct in Erngland in R v Governor of Brixton Prison e parte

Stallman (19123) 3 H.B. 434 and K. v Secretary of State for Home



P
3

Affairs ex parte Budd (1943) 2 K.B. 14 as well as in the

Australian case

(N 22 (1937 OD.L.R. 266. The FPrivy
Council decision is binding wupon me also and I am obliged to

follow it.

The question which the Court has had to ask itself,
therefore, is whether or not the second arrest of the Applicant
was substantially for the same cause as the first so that the
return to a further or second writ of habeas corpus would raise
for its opinion the same guestion with regard to the validity of
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proceedings for certiorari and not habeas corpus we oo not have
ithe advantage of being able to compare the two returns Lo Lhe
writ as was possible in Hwok-A-5ing, but for the purposes of
these proceedings it is legitimate to assume that the same
procedural error which led to the guashing of the Applicant’s
nmaswﬁzﬂ:ﬁ on dd3nd July 1988 would not be repeated. The
Judgement of this Court delivered on that daste discloses the
nzture of thalt error and also shows that there wss no
determination of the merits of the exiradition application, that
is to say, of the amenability of the Applicant to process under
the Extradition Act 1870 and the relevant Treasty or of the
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zufficiency of the evidence to support the charges for which

ol

rendition is souant.

I therefore conclude that in fresh habess corpus

procesdings, such as might follow if the Acting Masistrate,
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r. White, were to find it proper to commit the Applicant after

nearing the evidence produced by the United States Government,

the same question ss to the validity of the grounds of nis

detention would not arise as arose for this Courts determination
im the earlier habess corpus procesdings. The same conclusion
was reached by Mr. White in 2 careful and considered judgement

reached after hesring the same submissions on either side nave
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been now addressed Lo me. I mesd only add that after a close
consideration of his judgement in the matiter I find myselfd in
complete agresment with his assessment of the authorities cited

to him, with his approach to the gquestions at issue and with his



eventual conclusion

It follows
disclased for issue

present application

on bthis point.

therefore that no good arocunds have hbeen
on an order of certiorari in this case. The

i accordingly dismissed.
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Dated 13th January,

CHIEF JUBTICE.



