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IN THE GRAND COURT OF THE CAYMAN lSLﬁNW?

HOLDEN AT GEORGE TOWN, GRANLD CAYMAN |

CAUSE NO. 338/00 hal’-f‘.f-..

INCTHE HATYER OF THE DANKS AND YRUST
COMPANLES REGULATION LAWCKEVISLD)

ANTI

INCTHE MATIER OF GLOLAL INVESTMENT LROKLES LT

Far the applicant @xpartel Mr. Anthony smellio,
Aclting Atlorrey Gernoeral

0w JUDGMENT

This was an originating sumwmons Laken ot Ly the Attorney
leneral applying for anm Order restraining the defendant from removii

from the Jurisdietion, transferring, assigning or otherwise disposii

ol funds deposited in an account in its name at oa bank in Goeorge Loy

IThe alfidavit evidence given in support of the summons by{ﬁ
Inspector of Banks was Lo the eflfoeclh that the amounls deposited al L
Lank were proceeds oblained Ly a breach ol the law by Giloleal
Investment Brokers Limited. The breach alleged was Lhal Lhe COmpEAanYy
had been conducting Brardiing business wilhout a Licence, and had wmade
untrue representations in a Jocument purporting Lo be a prospeclus ol
a ‘Private Investor Frogramme.' It wasg the beliel of the Inspeclor
that the sums of money shown asg having been déposited in the bank
account of Llhe defendant were obtained €rom persons who responded 4o

Lhe representations made in the prospectus.

I made the Order sought and undertook Lo give writlen reason
later, as I row do, in view of the 1egalrpriﬁciples involved. They
concern the right of the applicant to apbly ardl the jJurisdiction of

A the Court Lo act.
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person injured by his offence. Yeclions 5% Anc 182 of the Criminal
Procedure Code provide respectively for restitution of propertly aftor
Conviction arnd seizure of any property which there ig reason Lo
believe has boen Obtained by or ig Lhe proceoeds or part ol tLhe
proceeds of any offence, or inlo which the proceeds oL any olfence
have beer converter. However, at the Lime of the application, no
conviction had takeranane, although a charge had boeoen filed aqainstl
the Company alleqging a Lreach of section 3 of the Banlks ard Trggit

Companies Regulation Law (Revisoed) .,

The Order sSoughl wag, therefnre, by way orf biedreg o precuoplive

slrike, I was referred Lo two English cases, yhggf_ggmﬁkﬁ

Yoo YoAnd anor, (1983) L Qv 34 and Lhief Consla 2le of Hampshire v, i,

Lt and Qrsy (1989) ap 122, | will refﬁr Lo these as *Kepl® At
"*Hampshire® regspectively. In Hampshire the decision of the Court of
Appeal to refuse an injunction was ased on Lhe principle that the
power of the Courtg to prevent the proceoeds of erime being dissipatod
Could only he @Hercised\where Lhose proceeds could e identitfied.
That is not the probilem ir the present cage. However, reference o
ijﬂﬁﬁjgg‘is useful for jitg Aanalysis of Lhe earliep Hﬂﬂﬁ_casm, Lr
that earlier case the Court wag Unanimously of tLhe view that il ol
bpower under section 37¢1) of the Supreme Coupt Aot 1981 to queant Lhe
injuncetior sought. The majority of the Court, Donaldson anel Glade LIJ,
were of the view tpat A applicant had o show Lhat he nad a legal gp
equitable right or interest, the enforcenent orp protection of whieh
required the makirng of ap injunction. Lord Berming MWK went Turtiner
and defined j sufficient interegt in terms of the locus standi o Lhe
Aapplicant.

I'he principle for which [{ent ig authority is, inmy view,
that anp Applicant for ap injunctiwﬁ st show a right or an interest,
whelther leqgqal or equitable, on the basié OF which it ig Just andg
equitable that ap injurnction should e made. A Chief Comstable who
believes on reasonable grounds that AHUN 0L money in g Lank. accournt,
represents the proceeds of erime does have such an interegt . He ig
Wrder a duly 1o recover stolen qoods if Possilbile and that Pives Fiin
the interest required for an Injunction wurdep sectlion 37 of the

vy
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Islands by virtue of section 193 of the fGrand Court Law. Heither Lorpsd

Denning M.K. nor Dornaldson LJ regarded it as essential Lhat the Chief
Comnstable should have the rignt to have the money actually paid over
to him.  That was the minorily view of Slade Ly who alid however, wako
the following reference Lo the special position of Lhe Atlornoey

General -

"Statute or the common law nhay
confer on certain persons or bodies
a special right, beyvond that
conferred on an ordinary citizen, to
seek injuncltive relief from e
Court, even though they may be able
to point to no irdeperndent legal op
equitable right of Lheirp OWi which
is sought to Le protecten. The
Attorney lieneral, for exanple, has
the right Lo seelk an injurnction Lo
restrain a threalenesd illegal act in
his capacity as guardian of Lhe
public interegt."

In the present case Lhe Attorney General, unlike the Chief
Constable of Kert, does not have Powaer ol seizsure. Bul he nas, as
Slade LJ said in Rent a right to seek arncdnjunction to restrain o
threated illegal act in his capacity as quardian of the public
interest. Such an illegal act is the dissipation of praoperty
unlawfully obtained. In the present case he had before him eviderce
from the Inspector of LBanks. The Inspecltor is a persorn who is
appointed by arnd reports Lo the Goverrnor i Courncil. e has a
statutory duty to maintain a general review of Lanking practice in Lhe
Cayman Islands. Hisg evidence was Lo Lhe effect thal he had concluded
that Global Investment Irokers Ltd had been CArrying on banking
business in the Islands and had committed criminal offences; that it
had deposited in a bank bproceeds obtained as 2 result o' ils Lreaches
0f the law; that he was concerned that funds renaining in tihe bank
account would be taken outside tihe Jurisdiction; and that he was
advised that the Court may order upon the conviction of the delerndant
or its principals for any eriminal offence against the Banks arnd Trust
Companies Requlation Law (Revised) that tunds standing to its account
e returned to the depositors or if those depositors sre not

identified to the Financial Secretary for the benefit of the public

revenue.
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g
seigure and restitution of property wrongfully acquired in section:

and 182 of the Criminal Procedure Code and for compensation in sect
28 of the Pernal Code. ‘The Crawn cannot appear in its own GCourt Lo
support its inlerest in person. Fois reperesented by the ALLocney

General. He is primarily an officer of the Crown amd that sense ar

Laws of Lonaland (ALL edition) Yol

officer of the public: |
o ara 1274,

He represents the Crown in the Courl inm 211 mattors in which rights
A public character came into question. The qood name and economic
property of the Cayman Islands cdepend heavily on the orderly concuc
of the banking industry, and the Inspeclor of Lanks called in alcl Lh

Alttorney Gereral to seek an injunclion.

ALL these matters led me to the conclusion Lhat this was B
matter of sufficient public interest to give the Attorrney General L
right to make his application and to render il Just and egquitable f
the injunction which 1 granted to be made.
Lt may be useful to add thal, since Lhe hearing of this matter, Lthe
pnwersiof the Inspector of Banks have been considerably extendedd by
the Banmks and Trust Companies Law, 1989. In particular, he is row
expressly authorised, if it Appears to him Lhat thmré is reasonabloe
ground for suspecling thalt an offerce Aag9ainst thal Law has been or
being committed by any person Lo tmké, wilth Lhe approval of the Coul
such aclion as he considers necessary, in Lhe inlterests of the
depositors or of the bereficiasries of any trust, or olher creditors

Lhat person, Lo preserve the assels held ey thal person.

= = e

19th July 1969

Judye
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CAUSE NO. 338/80 tlch N ¥

INCTHE MATTER OF THE BANKS AHD TRUST
LCOMPARTES KEGULATION LAWCKEVISLID

ANTI

INCTHE MATTER OF GLODAL INVESTHMENT DBROKLES Ly

For the applicant exparte: Mr. Arthiony Smoellio,
Actinyg Attorney Goneral

i JUDNGHENT

This was an originating summons takern out by the Atlorney
General applying for an Order restraining the defendanl from rewmovi
from the Jurisdiction, Lransferring, assigning or olherwise disposi

of funds deposited in an acecount in 1ts mame ab a bank in Beorge Lo

Ihe affidavit evidence given din support of the summons Ly L

Inspector of Banks was to the effecth that the amounls deposited al L
Lank were proceeds oblained Ly @ breach ol the law by Glokal

\ Investment Brokers Limited. The breach alleged was that the 2O ANy
had beern conducting anking business without o licence, and had nade
untrue representations in a Jocument purporting to be a prospeclus o
3 “Private Investor Frogramme.* It was the belied of the Inspeclor
that the sums of money shown as having been deposited in Lhe bank
account of the defendant were obtairned €rom persons Wwho respondesd Lo

Lhe representations wade in the prospectius.

I made the Urder sought and undertook to give writlen reasorn
later, as I now do, in view of the 1egal‘principle$ involved. LTihey
concern the right of the applicant to apbly and the jJurisdiction of

SE s tihe Court Lo act.
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Person injuread by his offence. Sections %% ang 182 of the Criminal
Procedure Code provice respectively for restitution of property alftop
conviction and seisure of any properly which therae 1% reason Lo
believe hag Leen oblaine.d Ly or dis tLhe procecds or part of e
praoceeds of any offernce, or inlo which Lhe Proceeds ol any Ol lenece
have bLeen converted. However, at the tine of the Aapplication, no
conviction had Laken place, although 3 charge had beepn filed anainsgt
the Company alleging a breach of section 3 of the Banks and Trggt

Companies Requlation Law (Revisend) .,

The Order Sought wag, Lherefurw, Iy way of being g precuplive
Slrike. L was referred Lo two Ernglish Cases, (Ghior Lonstaldle of Kont

Yeo ¥oBREL anor, (1983) L Qr 34 and Ghiet Cor

L$ﬂ.ﬁﬂﬂ.9£§4,(l985) Qly 132, 1 will refér to these ag *‘Kept s Al
*Hampshire® respectively., 1p ”ﬁmﬂghiﬁg,th@ decision of the Courtl of
Appeal to refuse ap njurnction was based on Lhe principle that the
Power of the Courtgy to prevent the Proceeds of coripe being diseipatedd
Could only e ;Hercised‘where Lhose proceeds could he identified.
That is not the probrlem in the present case., However, reference to
Hgﬂgﬁhgﬁg.iﬁ Hselful fopr itg Aanalysis of Lhe earlierp ﬂgﬂ§.caﬁw, Ly
that earlier Case the Courtl wag Hhanimously of tLhe View that it Jiacl
power under sectiorn 37¢1L) of the Supreme Coupt Act 1981 to arant Lhe
injunction SOUught. The majority of the Court, Dormaldsor zred Slade LIJ,
were of the view that Al applicant had to show Lhat he had a legal gr
equitabile right orp interest, the enforcenent orp Proteclion of whiceh
required the making of ap injunction, Lord Derming Mk went D ther

and defined gz suflficient interest ip Lerms of the locus stanag ol the

Applicant.

The Principle for which [ent is authority ié, in ny view,
that an Applicant for ap injunwtiuﬁ must show a right or an interest,
whether legal or equitable, on the basis of which it is just znag
equitable that ap injurnction shoul be made. A Chier Constalble who
believes or reasonable grounds that AosUM 0L money in g bank account,
represents the procecds of erime does have such an interegt. He is
under a duly Lo recover stolen goods ir possilile and that gives i
the inlerest reguired for an injunction ymderp section 37 of the

Supreme Court act 1907 T
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lslands by virtue of section 13 of the frard Court Law. HNeither Lord

Denning MuRk. nor Domaldson LJ regarded it as essential Lhat Lhe Chief
Constable should have Lhe right to have tLhe money actually paid over
to him. Ihat was the minorily view of Slade L, who did however, malk o
the following reference Lo the special position of Lhe Atlorney

Gerneral -

*Statute or the common law Ay

confer on certain persons op bodies

4 special right, beyond that

conferred on an ordinary citizen, to

seek injurclive relief from the

Court, even though they may be able

Lo point to no independoent legal or

equitable right of their QWi Wwhieh

i% sought to Le protected. IThe

Attorney Leneral, for example, has

the right Lo seek an irjurnction Lo

restrain a Lhrealboned illegal aclt in

his capacity as aguardian of Lhe

public interest.®

In-the present case the Attorney General, unlike the Chier

GConstable of Kent, does not have Power of seisure. But he Nas, as
Slade LJ said irn Kent a right to seek an injunction to restrain )
threated illegal act in his capacity as quardian of the public
interest.  Such an illegal act is the dissipation of property
Unlawfully obtained. In the present case he nad before him evidenco
from Lhe Inspector of Banks.  The Inspector ig Aoperson who iy
Appointed by apd reports to the Governor i Council. He has a
statutory duty to maintain a general review of banking practice in the
Cayman Islands. His evidence was to the eflTect thal he had concludad
that Global Investment rokers Ltd had been CATTYINGg on banlking
business in the Islands Aard had committed criminal offences; tiat it
had deposited in 3 bank proceeds obtained ag a2 result of ils bLreaches
OFf the law; that he was concerned that funds remaining in the bank
account would be taken outside the jJurisdiction; and that he wasg
advised that the Court may order upon Lhe conviection of the delerndant
or its principals for any eriminal offence a9ainst the Banks and Trust
Companies Requlation Law (Kevised) that Cunds standing to its account
be returrned to the depositors or if those depositors sre not

identified to the Fimancial vecrelary for the henefit of the public

revenue.,

' havp =l yvmacde wwe, ...



4
seisure and restitution of property wrongtfully acquired in secbtions

and 182 of the Criminal Procecure Code and for compensaltion ih el
28 of the Penal Code. ‘The Crown cannolbl appear in its own Court to
ﬁuppuft ils inlerest in person. Lois repeesented Ly the alLloerney
General. He is primarily an officer of the Crown and Lhal sense an

AL edibion) Yol

officer of the public: |
B para 1274.

He represents the Crown in the Courdl in all matlors din which righty
A public character came into question. The q00d name and economic
property of the Cayman Islands depend heavily on the orderly concuc
of the banking industry, and the Inspector of lanks called in aid th

Attorney General to seek an injunction.

ALL these matters led me to the conclusion Lhat this was |
matter of sufficient public interest to give the Attorrey General L
right to make his application and Lo render ib Just arnd egquitable f
the injunction which I granted Lo be made.
It may be useful to a@d that, since Lhe hearing of this maltee, lthe
powers-of the Inspector of Banks have been consideralddly extended by
the Banks and Trust Companies Law, 1989. In particular, he is now
expressly authorised, if it appears to him that Lheré i reasonable
grournd for suspecling that an offence Againsgt Lhal Law has been or i
being committed by any person to také, with Lthe approval ot Lhe Cowur
such action as he considers necessary, in Lhe interests of the
depositors or of the beneficiasries of any trust, or olher creditors

Lhat person, Lo preserve the assels held by thalbl person.
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G.LE., Harre
194N duly 1989

Judye ,



