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IN THE GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAMD CAYMAN.
CAUSE $344/789

BETWEEN: RICHARD BREMOERGAST APPLICANT

AMD THE COMMISSIONER OF POLICE FIRET RESPONDENT

AN THE ATTORMEY GEMERAL SECONMD RESPONDENT

Mro. Morman Hill 8.0, and Me. G. Hawmpsorn for apgplicant.
Mr. A Smellie for Hespondernbs.

LUDEMENT

L=

Richard Frendergast  ("the applicant®) is & police
constabls  in the  Roysl  Cayman Islands Police Foros. He is
alleged Lo have besn spproschsd Lo sssist one Ladon Hedderanders
T BECaApe prosecubion for an offernce of dredwvicg whilst
intoxicabed 'aﬂdy in conmection therewith, bto have made a false
grhery i om Traffic Department register din relation to the resulb
ol HMr. Weilderander’s  blood  fest, Thess  &BPr8  YErY S8BT LOUS
allegations, =0 seriouws  in fasct  that oriminal charges were
contenplatsd against Lthe applicant. T am told that these charges
were never pursued because Mr. Weideranders left Cayman. However
the matter is Live subjset of  police fores disciplinary
proceedings and the applicant is due to face three charges, under

3

e  PFolice Regulation, 1976, befors the Commissioner of Police.

T do not think it dis disputed that if found guilty of the charaes
e mpplicant  could well be dismissed from the police foroce and
lose all his pension rignhts and obner privileges,

The disciplinary proceedings papers wers served on Lhe
applicant by Superintendent Sambula on the 1540 June, 1989, The
spplicant  was  seen again by SBuperintendesnt Sambula, who is Lhe
presenting officer i tne  proceedings, angd ssked  1f he had
selected a3 police officer to  repressent him, according Lo Lbhe

police  forece standing orders, to  whichn I shall return.  The
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applicant  then trisd Lo hand Sﬁpmriﬂt@ﬁdent Sambula 3 letter
which requested that #Mr. Hampson, his attorney-at-lsw, and any
olher leading  counsel  instructed by him, be permiftted Lo
represent him st the disciplinsry proceedings. Mr. Hampson later
gapoke to Superintendent Sambula from wnich conversation he gained
the dmpression  that legal representation would rot be permitted
at hhe hearing. Mro Hampson then wrote to the Commissioner of
Police orn the 4th  July, 1989, +the day before the hearing,
informing him of his intention to appesar at the hearing, together

Wit leading counsel. The Deputy Commissioner telephoned Mr.

-}

Hampsorn  to  say bhe procesdings had been postporned to 2lst July,
1989, clus bo wunavailability of witnesses, A letter from the
Deputy  Commissionsr  followsd +that  conversation the relevant
portion of whioch resds)

"Witth reqgard to legal representation for
FC Prendergast st these procesdings, I oam
Lo advise thalt in sccordance with Foroe
Standing Order ALY 330al), the officer is
entitled to mnominste 3 serving Police
officer of any rank to assist him din Lhe
presantation of his defence. He is not
arntitied urder Starnding Orders bo have an
sttormey to represent him and Lhe
Commissionsr of Police has reguested me
to osdvise you fnat such representation
Wwill rmot be permithed,.

The case against PO Prendergast will be
presented by a serving FPolice officer and
not counsel or any other member of the
Governmend Legal lepartment. Tt should
also be understood that PO. Prenderg t
fras not besn charged in o3 court of Law
withn a oriminal offencs bul with offences
against discipline and the case will he
ard at closed disciplinary procesdings.
PO Prendergast is sware of the
regulations soverning such matiers.

I owould alse dreaw vour attention Lo
Begulation 70y of the FPolice
Eegulations, 1976, whioch makes provisions
for the Commissioner, if he thinks £it,
to allow bthe accused to be assisted by 3
garetted officer and, when such
permission is given, his defence may be
conducted by such officer. It will be
mobed Lhat bthers are no provisions in bhe
Folice Regulstions 1976, for an officer
charged with disciplinsry offences Lo be
represented by an attorney.”

[l -

T4 seems clear from bthis letter that the Commissioner of
Police construes the standing  orders  and Regulations  as
praventing him from pesrmibiing  the applicant Lo have legal

renpresentation before him.
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Leave was granted to the applicant snd applications were

disly filed by him seeking an order probibiting the nearing of the
disciplinary proceedings against fim Wwithout Lewgal
representation, an order for mandamus directing the Commissioner
of  Folice to allow the applicsnt leqgsl representation at those
procesdings, and ocertasin related declaratory  orders. AL the
frearing  the applicstion for mandamus was withdrawn togelther with
a related application for 3 declaration. The applicant therefore
zasls  one  or mors of the following orders. I have retained Lthe

sppymeration in the motice of notion.

L4y An order prohibitiog the heasring of
disciplinary proceedings against the
Applicant without legal representation,
gsoheduled Lo be held on Friday, 2lst July

at 900 zm.ma

Civy A declasration that on s true construction
of the Police Law and/or Lhe Police
Eegulations the Commissioner of FPolice
hearing disciplinary proceedings against
a menbker of the police force has a
disecreation whetner or not Lo permit Lhe
accussd Lo be repressnted st the heardng
by an attorney andlor counsel of his

Crd oE .,

(v Alternatively, 3 declaration that 1if on
the true construction, reqgulation Y(g)
andfor section 33(g) of the Standing
Orders pronibit the Commissioner hearing
such proceedings from permitting Lhe
aceused from being legslly represented,
sueh regulation is ulbtra virpes the Folice

Law andsfor the rules of natural justioce.

(wiy A declasration that Lhe Dommissioner tas

such 2 discretion.”
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The disciplinary proceedings  npave been staved pending

e hearing of bthis application.

By secitiorn G01)  of the Folice Law the Commissioner of
Poliecs thas  the command, superintendence  and direction of the
Foyal Cayman Islands Police Force. He is also givern the overall
responsibility for the disciplining of police officers other
tharn, it sesms, gazebtited officers who are defined in section 2 of
the  Law  as  police officers of or above Lthe rank of Assistant
Superintendent. Section 51(1) of the Police Law provides:

"ELL (LY Any offencs against discipline under
this Law may be inguired into and dealt
wWwith, in Lthe case of any officer obther
Lhan a gasetted officer, by the
Commissioner, and in bthe case of a junior
officer, by any commpanding officer, or
other officer authorised by Lhe
Commissioner.”

Counsel for fthe applicant rightly conceded that a party
charaed  befors the Commissionsr is nobt entitled, as of riant, Lo

A

Leagnl representation. fis  was  shated by Lord Dennming MJE. in
9 £ 4 &)

Enderby  Towrn Football Club Ltd, v. EFootball dssociation L.

E19%773 Ch. 59, 6OHN-

"Trhe ocase Lthus raises this important
point: Is a party who is charged before o
domestic Ltribunal entitled as of right Lo
bz legally represented? HMuch depends on
Wwitat the rules say about it.  When the
riles say notning, then the party has no
absolutse right to be legally representesd.
It is 3 matter for the discretion of the
tribunal. They are masters of theilr own
procedurse: and, if they, in Lthe proper
prercise of thelr discretion, decling Lo
allow legal repressntation, the courtls
will not interfere. Such was held in the
old days in s cass aboubt magistrates) ses
Gollier ve Higks (1831 2 B &8 &d. 663.
the position today in the triburnals
urndler the Tribunals and Inguiries Aot
193L. I thimk the same shoowld apply Lo
domestic Ltribunals, zsnd for bthis reasond
I many cases 1t may be 3 good LThing for
Lhe proceedings of a domestic tribunal to
e conducted informally without legal
representation. Justice can often be
done in them betitsr by 3 good layman than
by m bad lawyer. This is especially so
in activities like football arnd other
gsports, where no points of law are likely
to arise, and it is all part of the
proper regulation of the game.  Bult I
would emphasise bhat the discrebtion must
e properly exercised. The tribunal must
ot fetter its discretion by rigid bonds.
foclomestic btribumal is nmot at liberty to
Tay down an absolutes rulel ‘We will never
Aallow anvone Lo have 3 lawyer Lo appesy
For mim.”  The bLeibunal must be ready, in
A proper case, Lo allow it
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requlations
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athority
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enabling

The last three sentences refer to the bribumal

discretion where it has a discretion to suercise, Ffor

the Legislature or the tribunal itself +o

Damornd

orders  somewnalt similar  to those sougnt in bthis

proceedings in BErngland. Lord lenning M.E. said at p. 2521

Lrue

"Op principle, if 5 mam is charged witn oz
serious offence which may have grave
ponseguencss for him he shoold be
erntitled Lo have a gqualified lawyer Lo
defernd him.  Such has besn agreed by the
gavernmaent of this country when it
acdhered to the Buropsan Convenbtion on
Human Rightse. PBut also, by anslogy, it
stiould be bthe same in most cases when he
is charged with a disciplinary offence
before a disciplinary tribunal, al any
rate when the offernce is one which may
reault in his dismissal from fthe force or
other body to which he belongs; or bhe
loss of his livelihood; or, worse still,
may ruin his charachter for ever.

yhound
Q.F.

I agave the reason in P W E
i LE969d 2

K 19 Association Lid.
iz 35

IE justice is Lo be Jdone, he ought Lo
have the help of some one Lo speak for
him. And who better bthan 3 lawyer who
has been trained for fthe tagh??

Me should, therefore, be entitled to have
a lawyer if he wants one. But even if he
strould not be enptitled as of right, I
should have bthowught that as a general
rule the triburmal should have =
dizoretion in ths mather. Legal
representation should not be forbidden
altogether. The treibunal should have a
discretion to permit him to have a lawver
if they think it would assist. They are
the masters of their own procedurel and,
urmless olearly forbidden, should have a3
discretion to permit it. I gaid s0 in

' y T : 1 G

: L 0 Ltds | L1971 Ch. 591,
BO5 . T orecall myselfd an inguiry in which
I mad s discretion, and allowed =
solicitor to speak for his client. He
was able to correct 3 wrong impression
that I had formed, amd T was very alad of
it. Bul I have to recognise bthat it is
permissible for Parliament Lo decree
otherwise, or for s miniszter to do so
when making requlations, or even a
domestic body itself.”

v, Oamond bthe Court of Appeal held that

ik

fettering

i

mak

pearsst to bhe present casse. A police constable

pracliuding legal representation befors it. Such was

CLay?71 OB 240 which is Lthe English

b 3 G

COEEE

o

to be leqgally repressnted before police disciplinary

]

construction of the relevant FPolice (Discipline) Requlations
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legal representation was nobt permitisd befors the police

disciplinary hody.

The Regulstions in Brgland are entirely different from
our own anad so T omost look at the Cavman law Lo see 1f leogal
representation ds expressly or by necessary dmplication excluded

befors the Commissioner.

Subsection (4) of section 31 of the Police Law is the
relevant provision which neseds Lo be recited here. It readsl

"Hle (42 No police officer shall be convicted
of an offerce against disciplineg unless
the charge hss been resd and inguired
imto in his presence and he has bheen
givern sufficient opportunity to make his
deferncs thereto.’

The fGovernor has made bthe FPolice Regulations, 1976, in
the exercise of the powers conferred on him by section 84 of the
Police Law. Requlation 7 of those Regulastions prescoribes Lhe
procedure  in enguiriss into offsnces  against discipline. It
rEEE D

v The following procedurs shall be followed in
erguiriss into offences asgainst Jdiscipline under section 3l

B

a) the officer charged with an offence
against discipline (hereinafter referred
to as the accused) shall be supplied with
a copy of the charge prior to bhe
hearingg

() mo documentary svidence shall be used
inmoany sweh procesdings unless Lhe
aoeuysed has been given aceess bherebo

prior to Lthe hearing;
(oY the evidence of any witness taken
during the course of the proceedings

shall he recorded in the presence of the
aeousecy

() the evidence given st the
procesdings need not be taken down in
full but the substance thereof shall be
racorded im writing and read over Lo the
aocused)

Ced the accused shall have tne right to
cross-exaning each witness giving
pvidence sgainst nim oand after each suoh
witmess has given evidence he shall be
asked if he desires Lo cross-examnine suoch
Wihness)

(£ the acceused shall be sshked 4F he
desirss to give evidence in his own
defence, and to call witnesses and, 1if he
does so desirve, shall be given a

"

reasonable opportundity so to dog
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(9} in disciplinary proceedings before
nim the Commissioner may, if he thinks
fity, allow the acoused to be assisted by
a gazetted officer and, when such "
permission is given, his defence may he
conducted by such officer.”

Section 6 of the Police Law gives the Commissioner power
to make standing orders, angd he bas done so. Standing order ALY
provides  for a ocomplaints and discipline procedurs and, in itls
introduction, it is stated fthat the starnding order should be resd
in  conjunction with the Polics Law and the Police Regulations,
19%6., The relevant  portion  of paragrapn 33 of that standing
order resdst

B3 The case  papers  will  fthen be  sent to  the
Supsrintendent concerned (or thse Chiefl Supsrintendesnt 4f bthe case

i bo o be  hmeard by the Commissioner) wilth directions for the
presenting officer to Ltake Lhe following action -

= invite Lne accused officer to mominate &

geryving police officer of any rank 1f he
wishes, to act as his *friend' and
avviser and assist him in the
presentation of his delence.’

Lt is  conceded by Me. Smellie on behalf of  the
respondents  that  the  stangding order, by sppearing to allow the
aceused officer to nominate a3 police officer of any rank to act
as  mis "friend"  and  adviser in oany case, is inconsistent with
Begulation 7097 (above) which provides that if the procesdings
are  hefore the Commissioner he may allow a gazetted officer to
assislt  Lths accusesd officer. It ds also conceded, T think, that

e provisions of Regulation ¥ prevail.

It will be readily seen that the Law, Esaulations and
standing  orders  do nolb esxpressly preclude bhe zccused officer
from being leaally represenled. It is contendad on bebhalf of Lhe

respondernts  bthat by providing for assistance from an officer of

i

Lthe police forece the Regulation and standing order impliedly
exelude any other form of representation. Ioam not persuaded by
Lhat arqument. T would look at the matter in Lthis way. The
Folice Law provides, in section 51443, that an accused officer
must  be  givern sufficient opportunity to make his defence Lo oa
oharge. The Law leaves it to the REegulatiorns and standing orders

to prescribe fthe procedore obtaining in disciplinary procesdings
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sly permits nor sepressly pronibits

and  neither  of  those sxprs
Tegal representation. The rmormal run- of-the-nill disciplinarcy
proceedings relate fo very mimor offsnces involving conseguences
of  a mirimsl naturs ege. showing disrespect to 3 senior officer
or  smoking  on duty. I many cases there is no need for oan
accused  officer to be assisted in any way. However for various

reaszons  ne may  feel unasble to properly prepare himself for the

fearing  or represent himsell before the officer conducting the
nearing. He may, for example, be diffident and tongue-tied in
challenging a more senior officer. Inm such cases it is riaght and
proper  thnalt  he  should  be  assisted  and there 1 bthe facility
within  bhe force itself to provide him with such assistance. It

ig  also  right  and propsr that such facility should be formally

-

acknowledged and that express provision be made to permit ancther
police officer to  assist him Lo prepare his case and for the
Gommissioner to heasr the “friend’ or adviser. That there is such
provision in the Regulations and standing orders falls a long way
ghort of  exceluding 3 discreltion on the part of the Commissioner
Lo permit proper  legsl  representation din oan appropriate ocsse
where that facility  wmay prove dnsdequate. Some reliance was
placed by the respondents  on bhe maxim "Expressio unius est
gxelusio  alterius® ("Eupress ensctment shubks bhe door to furbher
implicatiaon"d, bt as was pointed oul by Jenkins LY. in Dean v

L

d D19551 2 0B 120, 1303

"The mawim is after all, no more than an
#id to comstruction, and hasz lLithle, 4f
any, weignt wherse il is possible, as I
think it is in the present case, to
aocount for the dnclusio unius on grounds
obher than an intention Lo effscht Lhe
execlusio alterius "

T cannot read into s Regulation which, at the discretion
of the Commissioner, permits an acousad officer to be sssisted by
@ osenior officer of the police force, a3s excluding legal

representation in oany and a3ll disciplinasry procesdings.

fe I have said above, The Court of Appeal held in Mayvnard
V. Oasmond fsupral that the EBErnglish Police (DMecipline) Regulaltions

praciuded an accused officer from being leqgally represented. It

i dnteresting Lo note that the three ressons given by Lord
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Denming M.R. for so construing the Regulations do not apply to our
oWwn Regulations. Firstly the English Requlations provided that

the case against bthe sccused officer e presented by a member

of the police force. That is not the case with our Regulations.
They do not expressly preclude presentation of the case by an
attorney.  Secorndly, in the parallel sel of requlations aboutl
high=-ranking officers there was express reference Lo am accused
officer being permitted to be legally represented which was not
contained in the Regulatioms wrgler review. There is no parallel
gt of regulations in the Cayman Islands dealing with senior

s 7

t tbo which I have been referred. Thicdly, in the

npfficerse, at les
appsal regulations dealing with appesal from thne disciplinary body
there was provision for the Secretary of State to order an dnguiry
imvolving a re-hearing with repressntation by counsel or
solicitors on bobth sides.  In the Davman Tslands an oappeal may be
made to bthe Governor (see section 53 of Lthe Police Lawl and Lthere
iw no ewupress provision for a re-hearing or legal representation

i o hie appeal.

Im my judgmernt the relevant Law and Regulations do not
precliude the Commissioner from permitting the applicant to be
legally represented before him. There being no bar to such

representation according Lo the judgment of Lord Deoning MuR. in

Eyn iore (asupral the Commissioner has a discrelbion to

Howe

permit it. Lord Denning’s decision was followsed by a Divisional

.

secretary of

Court of fthe BQueen’s Hench Division in Hag

State Tor Lhe Homes Department ex parcke Tary

it LAO8H] 1 BB, 251,

Where consideration was given to the riagndt of prisoners to leagsl
representation on offences against prison discipline to bhe heard
by the boasrd of visitors. Tt was decided Lthat such prisoners were
not, as of right, entitled to leqgsl representation, and that the
relevant reaulations did not expressly sxeluds such
representation. After an extsustive review of bthe suthorities
Webster Jo, said, at p. 2781

*In the light of these aubhorities [

conclude that thers  ds no rule or

decision of common law which limits Lhe

powsr of Lthne board of visitors Lo be

master of Ltheir own proceesdings so as Lo

deprive them of a5 discretion, whioh must

b imnerent in that power, Lo permit
legal representation.”




Herr LI. aqaresd and, at p. 2396, saidi

"I tnerefore turn to the second gquestion,
Wb her bhers is oan absoloats bar Lo the
arant of legal representation or whelher
thers is 3 discretion in boarcds of
visitors to grant such reguests. As 4t
seamns Lo me, under our law, including the
principles of natural justice, there
cannot be any answer Lo this LA
gbther tharn that boards of visitors have a
cliscretion to grant reguessts for legal
representation in appropriste cases.
Thiis must be so for st least Lwo ressons.
First, since there it no statutory
provision to the contrary, boards of
visitors are masters of their own
procedurss and sntitled Lo decides For
themselves whether or not Lo grant suoh
reguests. In bhe same way as oany other
tribunal or body dnguiring into any
charges against anvone, LThey have an
unfettered right to decide whom they will
hear on behalf of the persons charged.

Spcondly, the grant of leagsl
representation, when this is reguested,
must in some csses necessarily follow
from section 4703 of the Prison Act 1952
ard rule 49432 of the Prisorn Rules 1964,
Both of these provide, in effect, thalt a
prisoner charged with any offernce under
the Rules must be given a proper and full
ppportunity of presenting bis case.
Supposse bLhen bthat in a particular
instance & boasrd of visitors is of the
view bhat this reguirement can only be
gomplied with if the priscrner is legally
repreasented, or sven that the board iz
cdoubtful whether this cbjective can be
atbtained without legal repressentation.
How, then, could the boasrd refuse such 2
regquest??

Maynard v. Osmond, as followed by T3

rrant, seems Lo me

o represent the present state of the law in England relating to

leagal representation befores tribunals st as o8 police
disciplinary bosdy. I the absence of provision in the Law or The
regulations governing that body‘s disciplinary procedures either
permitting  or excluding legal representation then the body has a
cliscretion, WL of course must be properly and fairly
exercised, to permit legal representation before it. T would be
content Lo rest on those aubthorities bot oult of deference to Mr.
Emellie’s arguments 1 el I should deal wilth sariisr,
conflicting, authorities and slso go further and explain why I
think it NECeESAry that A disocration to allow  leagal

represerntation e vested in the Commissioner.

Firset let me deal with the Privy Council decision in
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Y F do 196071 1 A1l E.R. 631, In that

case A university  student was accused of having cheatsd in his
exaninations. Mo set procedure was provided for in  the
university  statutes  for  the conduct of the inguiry into Lhe
allegations and it was held that the rules of natural justice had
mot besn breeaschsd by the student pot being given an opportunity
tor oguestion an esssential witness., Lord Jenkinsg sadd at p. GED:

*Ho far as the plaintiff is
conpncerned, it amppesrs to theilr
Lordships bthat he must be btaken Lo
nave agreed, when he became 5 member
of the undversity, bto be Dboundd by
the stastutes of the university,
ineluding ol. 8, amd, in the avent
of cl. 8 being put in operation
against him, couwld mot insist on bhe
sdoption by fthe vice-chancellor of
amy particular proecedure beyvond what
the olause expressly or by necessary
implication reguires. In the
absence of any express regquirement,
he ds Lhrown bRack on tThe necessary
implication thait the
vice-chancellor’s procedure will be
zuech =35 to satisfy the requirements
irdicated in the passages from
teertain authorities) to wnich their
Lordships have just referred, and
Livde to comply wiltn those elementary
angd essential primciples of
fPairmess” which must, ss 3 malter
of necessary implication, bs treated
as applicable in the discharge of
Lihe viece-chancellor’s admittedly
guasi-judicial functions under cl.8,
or, in other words, with the
primciples of natural justice.’

Mr. Smellie referred to this passage and has urged LThat
e aspplicant, when he  joined  the police force, agreed to be
bround by its regulations  and standing orders, bob oas 1 have
pointed out  those requlations and standing  orders  do not
g preas Ly or by MECRSsary implication precluds leogal

representation before the Commissioner.

o Pett o ve Heeyhound  Racing fssociabion Lbsd. (Mo. 20
CL9691 2 ALl EB.R. 231, Lyell J., decided that the defendant
ausociation  had not  ascted conltrary to the rules of natural
Justice dn refusing to  allow  the plaintiff to be legally
represented  dn oan inguiry before it. Lord Dernmding, MOR., din bhe

Court of Appeal, had sarlier dealt with an appeal against  the

gqrant  of an interlocutory injunction in the same matter, P

Grayiound

Assooiation Lid, L19691 1 B.RB.135 (*Pett No.l"2.
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sl Lhe  view, obiter, that natural

Im  that appeal he eupras
Justice required that the plaintiff be legally represented.
Lyell J. found that decision, which was not binding uporn nim, to
e dnconsistent with the decision in Fernando aed after long and
anxinus  consideration he preferred to view of the PFrivy Council.

He sadid a3t p. 223100

e 2
PEOfind it difficult to ssy that leagal
rapresentation before s Ltribumal is an
@lementary feature of the fair
cdispensation of justiocs. It seems Lo mne
Lhat it arises only in & soccieby whioh
Mazs reached some degres of sophistication
i dts affairs.”

The Privy Council in Fernande armd Lyell J., in T

dealing with tribunals which did not have the same sophistication
a8 the disciplinary body of a3 police authority. The disciplinary
procedures of the Royal Cayman Islands Police Forece are strictly
regulated by the ERegulstions of 1976 and the standing orders.
Proceedings  are, by standing order Al7  paragraph 38, to be
conducted in a3 manner in keeping with a3 judicial enguiry. There
is gxanination A cross-examination of witnesses. Ths
proceedings are of an adversarial nature. These proceedings are,
of TP RS, k! FTar ory from an  informal  dinguiry by a3
vige~chancellor dinto stodent chesting  and from disciplinary
proceedings  of  the Greyhound Racing Association. They are, for
that matter, Jifferent from an dinguiry by a football association

iribo alleged breaghes of its rules as in [

Jerkhy Town Fooltball

Dlub  (supral. fs was shated by Lord Jenkins in Ferpaspsdo at p.

GBI

"These rights (ie the righis
gocorded by the principles of
mnatural justice) have besn delined
im varying languaaqs in oa large
pumber of cases covering a wide
Fiwld, Thair Lordships do not
propose Lo review those authorities
at length, but would observe that
the guestion whelher Lhe
reguirements of natural justios have
hearn met by the procedure adopted in
arny oiven case musht depend to oz
great extent on the facts and
gircumstances of the case in point.
fig Tucker, L.J.o, said in ; W

"There are, in my view, no words
whnich are of universal application
to every kind of inguiry and every
kind of domestic ftribunal. The
regquirements of matural justice must
depend on the circumstances of the
case, bthe nature of the inguiry, Lhe
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rules under which the tribunasl is
acting, the subject-matter Lhat
Being dealt with, and so Fforth.®

garlier case of

Ir

M 1l Council v. Bpackman

Lord Atkin expressed a similar view
it o tbhese wordss

"Home analogy exishts no doubt
Betwasn the various procedures of
this and obther not strictly judicial
Bodies; but I ocannot think that the
procedurs which wmasy be very just in
deciding whethner Lo oloss a school
aor an insanitary house is
necessarily right in deciding a
charge of infamous conduct against a
professional man., I would,
therefore, demur Lo any suggestion
tiat the words of Lord Loreburn,
LaCuy din Board of E Lo Ri
afford 3 complete g
General Medical Counc
syercise of their dubies.

The decisions in Maynard v. Os»

gl {supral and Tarrant

faupray  are dealing with disciplinary bodies nearser Lo bthat with
which we are dealing ard T find those decisions to be entirely

Parsuas v,

I now  return to o my  reasons, over  and  above  Lhe
application of authority, for considering b mecessary thal the
Commissioner of Police of the Foyasl Caywan Islands Police Foroe
has  the discretion to allow leasl representation in disciplinary
procesdings before him. The first rescson was allouded to in the
passage  guoted above from Kerr LI7s judgment in Tarrant. Whoilst
in most cases before a disciplinary body legal representation is
unnecessary, and  in some  Ccases  may  even be considerved to be
irksomes, thers may come a time when a matier is before that body
whnicth i =0 complex  angd  demanding that it would be din the
inberssts of  Lhe body dtself to  have the advantage of leaal
representation on bobth  sidee to mssist it in resching ® propern
derision. To  preclude  lesgal repressntation for  an accused
officer would dinvolve the preclusion of such representation for
Live  pressnting parbty. Tt would, din my wisw, be uanwiss Lo
expressly  preclude  the possibdility of such assistance bheing
Lerdered bto both sides. Furthermorse certain procesdings, and Lhe
present  ocase  ds  an example of  them, involve sccusations and

chargss of & wery serious nabure.  Allnowugn Mr. Beellie sroues
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that bhe applicant doess nobt stand to loss his libesrdty, he shtands
to o lose nis emnploveent snd s5ll ensuing benefitel bubt more than
Lirat  he stands to lose his reputation din s small communibly wherse
a dismissal from the police force on charges such as those he is
facing will resound around that small community. The applicant

fas a grest deal at stake in these disciplinary proceedings.

I Englarnd an acoussd officer will receive help to find
a  First-rate officer to assisht him. It omay well be an officer
from anobther police forece, far distant from the Torce he serves,
Wwito wouled mave the coursge snd independence to defend the accused
officer properly. Tt is mobt difficult bto snvisage s situation
Wwhers an assisting officer is called wupon to stiack, on behslf of
the  acoused officer, a very senior officer. Could the reguired
degres  of  independence be expected from  among  the ranks of
gagetted officers in  such s swall police force asz we have in
fayman? I thimk not. Tt may, in certain cases, lead to the kind
of  emnbarrassaent  which could be avoided if legal representation
were permitted. Furthermore the pumber of agasebted officers from
wivd ol bhe applicant muast maks his obodos is ssversly limited. 1
thdrk  dn the course of argument we arrived at a total of three

or, at most, four.

These difficulties were discussed by Waller LI, in
Maynmard v, Osmond (supra) at p. 299.

"Whataver may be bhe rignts of an
indivicdual when privats persong seel Lo
et up btribunals controlling the righls
of that individusl - and there may be
argquments both ways in such cases — 1 an
of the opinton Lthsest disciplinary
proceedings in disciplined foroes suoh
s bhe armed services and bthe police ars
i oa different category. The only
guestion which nas caused doubts in my
mivl was the difficuliy of a younag
police officer finding someone prepared
to maks a2 major attack on bis behall on
m senior officer. The difficulties arse
ghwinus. The odifficulty of asking the
guestion and Lthen the difficulty of
feeling bthat he will ever afiter be
identified wilth the czse behind Lhe
guesthion.®

Of course in this case there is no suggestion of 3 major
attack on a senior officer bt that  is npo reasson for ne,

permanently by my decision, to shut the door on an opportunity Lo
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avold the difficulties envisaned.

I'e passage gquoted above also  touches on one of the
rasporvdents’ main arguments against allowing legal representation
i disciplinary proceedings.  The very nature of the disciplined
forces, it is argued, requires speedy discipline, without any
Darrier betwsen the disciplining officer and the asccused officer.
Waller LJ. appesrs Lo sndorse bthat argument, bub, with greatest
respect, disciplinsry procesdings in the srmesd forces, at least
i hkhe  cases of  serious breasches of discipline, permit leasal
representation for both sides. OF course in the wsusl petly case
witdoh  is  dealt  with by the disciplinasry  body a2 speedy and
informal procedure  is  appropriate; a' wman-to-man procedure® in
the words of Waller LI. It is right and proper fhat minor lapses
i discipline should be deslt with speedily amd on a3 man-to-man
basis. Bubt thers are the mors serious and pesrhaps complex cases,
and  the present  case is Lo my wmimd 3 seriouws one, Where a more
Fformal  approach  is warranted. The guestion of Lthe introduction
of unnecessary delavs into the disciplinary process was discussed
By Websher J. in Tarraplh fsuprad at p.2832. He saidl

"Rut dn omy visw thalt objection must be

seen anainst the period which elapsed in

bie cases of Lthe applicants Tacrreant and

Leviand, Hven if, which would not

necessarily follow, grant of legal

representation would extend periods of

Lhat kind by aboult a month, it does notl

seen bo me that that facltor can possibly
b sufficient to lead to thes dimplication
that the discretion does not exist,

although it may be relsvant Lo the
guercise of 4it."

In our case Lthe disciplinary offences allegedly comnmitted
by bhe applicant took place over s veasr ago, and some ndng monihs

before the disciplinary proceedings were scheduled for hearing.

Ome  fimal wmatter which I owugbt to deal with is the fear
of  the respondents bhat bthe sxercise of the discretion adversely
o oan aceussd officer would often lead to that decision beaing
challengad dn bthis Court. That factor was also raised in Tarrant
(supra) and was discussed by Webster J., at p. 281l. His view,
which I share, was  bthat  oncsg & recognized practice hag been

@i lvad, it ddoss  not osesm likely that large numbers of accuseds
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will apply for legal representation in esxoess of thoss Lo whom 1

ig granted. He weolt on

"Iroany event, where the objection is one
which goss Lo admindistrative
inconvenience, I refer to bthe comment of
Geoffrey Lame LI., in ¥ Board of
Yisitors of Hull FPri
Germain (No, 2) [197

,,,,,,, i W.L.R. 1401,
1406 where, dealing with the guesstion
whether s discretion to allow 2 witness
to be called could be wvalidly swercised
wnere considerable administrative
irmconveniences would be caused wers that
Lo ke cdome, ne saidis
"Rut administrative Jdifficulties,
simpliciter, are nobt in our view
gnouagh. Donvenience and justice are
oftern not on speakin
Lord Atkin in Genersal :
Council ve Spagkman [19431 a.C. 627,

G3E. "

T would add that din 3 Jurisdiction such as Cayman [
wold  expect 1t to bhe s wery rare svent indesd when police
pfficers face charges sulficiently serious to warrant legal

DESpYeSEh tation.

Further +to this it would assist the decision-making
process 1F 0 were to lay down soms guidelines for Lthe swercise of
the discretion. I have been asked by bobth parties to do so, in

the svent of my finding, as T do, that a discretion esxishs.

I cderive qreat sssistance Lfrom  the considerations

eruneratad by Webster J.o, in Ia

g o fwupral at pp.285, 286, in

pelation to  bhe esxercise of a similar discreition by boards of
visitors to prisons. With some modifications, to take account aof
matiters which are  dealdt with in the FPolice Regqulabtions and
atarnding  orders, I adopt them. T emphasize, as he did, thast Lhe
list ds not intendsd to be comprehensive) particular cases may
thirow wup obher particular matters. The considerations 1 suggest
BAres
(1) The seriousness of bLhe charge and of Lhe

potential penalty. It seems Lo me bthal

A a general rule where Jdischarge or

dismissal from the police force is & real

possibility then legal representation

shioulad be granted, Im obher cases il
wouled mot normally be appropriate.

(3 Whethser any points of law are likely to

AL EE .
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acity of the particular officer or
gqasetted officer to fairly andg
'“W“P”“””ﬁtly praaant Lhe accused
officer’s case. That will, of COUT S,
depend upon the nature of Lhe Iefencw?
gl for example, whether any senior
officers arse Lo be attacked in
cross-axanination. I this context the
availability of 3 gasebtbed officer in
whomn the accused officer has confidence
is to be taken into account.

(33

{4) The need for reascnable speed dn making
B &djudicatlnnv wihiioch is olearly an
important consideration.

{50 The nesd fopr fairmess ss belwsen Lhe

gecused officer and his fellow and senior

nfficers.

It follows from  the above Lhat the applicant, in my
visw, ds  enbilled to be legally represented in bthe disciplinarcy
proceesdings pending asgsinst hime Mot only doess bthe Commissioner
have a3 Jdiscrebtion Lo permit him to be legally represented, bubt he
puaght Lo exercdse  his  discretion  din favour  of  such  leagsl
raepresentation. Ugually 1 would nmot omake  the order  for
profnibition as  prayed in prayver (i) of the notice, bul would
renilt the wmatbter back fo the Commissionsr for him Lo sxercise his
discretion. Howsver  this i such  an obwviows ocase for the
guerciss of  bLhat discreation that I will grant bthe order as

prayed,

I otherefore  make  bhe order probibiticog the nearing of

Lhe disciplinary proceedings against the applicant withoot legs

representation, &% praved  in paragreaph (1) of the notice of
motion, and T maks Lthe declarations souaght in paragraphs (iv) o oand

. . . {
(vid of that nobtios.,

Sehofield J.

19t November, 1989



