IN THE GRaND COURT OF THE CaYMAMN ISLANDSE
HOLDEN AT GEORGE TOWN, GRAND CAYMAN.

CAUSE # 146 of 1990 ks N
CONSOLIDATED WITH NS
CAUSE 4 147 of 1990

BETWEEM: CAYHAN PROPERTY CORFORATION LIE.
ANDN CAYMAN ARMS (1982) LID. PLAINTIFES

AN CENTRAL PLANNING AUTHORITY DEFENDANT

Mr. Fierre Lamontasne Q.C. with HMr. Gharles Adams
for plaintiffs.

Mr . Michael Harsden for the defendant.

SEHOEIELD .

The Cavside Building is owned by the Cayman Property
Corporation Ltd., which is the plaintiff in cause 146 of 1990 and to
which T shall refer zs "CPC'.  The property iz reqistersd in the Land
Begistry as George Town Dentral Block OPY, Parcel 114. The sres in
which the property is situated is moned as commercial for planning
purposes. Cayman fArms (1983 Ltd., the plaintiff in cause 147 of
1990, operasted a bar and restaurant called "the Cavman Arms, " on Lhe
First floor (or second floor if ome applies Awmerican terminology) of
the property adioining the Cayside Building. That property is
reqgisterad as fGeorge Town Central, Block OPY, Parcel 113, and is

leased by the Daymar Arms.

CRC decided to remodel and extend the office and shop
accommodation in the Cayside Building and gbtained planning permission

therefor. However, during the course of construction OFLD decided to
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acld arn sxtension Lo the Cayside Building to which the planning
permission oid not extend. That extension immediately adjoins the
teased Dayman Arms premises. On the Z238nd January 1986 CPCs
arehitects applied to the Central Flanning aAutnority (hereinalter
called "tne Authority ) for permission to retain that extension.  In
the letbter accompanying the form of applicsation the asrchitecitis stated
that the dintention was to provide space for a new kitchen for the

Cayvman Arms whose present kitchen was whnolly inadeguate.

Thers was substantial delay in the Authority’s consideration
of this application which seems, in part at leasst, to be due to a
letter from the Authority, datesd 154h Decembay 1986, requesting a
floor plarm and kitehen layout for the Cayman adrms and connmechting areas
of the Cayside Building, not being received by CPOC. During this
period, in fact on the 2lst September 1987, the Cayman Arms closed for
the purpose of surveying the condition of the premises and of
egffecting repairs and refurbishments. The Authority nolt having
recaived the information it reguested resolved, on 30Lth September,

1988, to issug an enforcement notice pursuant to section 1S of the

Oevelopmnent and Planning Law, reguiring CPC to demolish the extension.

PG applied to this Court for am order to guash the
enforcemant notice arnd leasve was granted on 3rd January, 19289, for
permission to move for such an order. A stay of the enforcement
pnotice was also aranted. Negotiations were opened betwesn CFD and the
Aauthority which resulted in a letter from the stitorrneys for CFC,
countersianed by the Principal S5tate Counsel acting for the Authority,
setbting out bthe zqreement reached. I meegd not recite the contents of
the letter in full. HBasically the agreement was that the Authority
could see no compelling reason to refuse approval for CPO Lo retain
the sxtension subject to the wall adjoining the Cayman Arms being
closed up ard the extension being totally independent of it. The
prforcement mnotice would thersupon be withdrawn amd the application
for judicial review would also be withdrawn. This understanding was
stated to reflect the surrounding circumstances which were, intse
alia, that the Cavman Arms was inveolved in a legal dispute with its
landlords over whether they were lessees of the premises on plot 113,

ancd that future use of the extension to the Cavside Hullding would
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dapand upon tThe outocome of legal procesdings in thet regard, Tt was

stated that for the moment CPC would mot use the internal spasce of bthe
extension and in sxchange for a report from sn independent snginesr
that thne extension was necessary for the structural integrity of Lhe
bBrgilding the Suthority would isswue 5 certificate of ocoupancy for the
first £loor of the Cayvside Building to the externt that such
certificate was necessary.  The following paragrapnh must be guoted
because it ds thne foundation of the contention in relation to this
aspect of Lhe sgitl

"When CPC is in & position to

determing the uss of the extension,

sgch wse will comply with the 1aw

and reqgulations and any

prior spprovals {(obviously including

any necessary prior approval from

{(the Autnority?) would thern be

souant . "

That lebtter was dated the 26tn July, 198%, and was
countersianed on bthe following day. It is significant that in
original draft of the letter the portion in brackets referring to
approval of the Authority was missing and it was included in e
fimal draft after an exchange of letters. In the event Lhe
Cayman Arms was held to be the lessee of the adjoining premises

and CPC internded to lease the extension to the Cayside Building

as the Cayman Arms’ kitchen.

By Regulation 29 of bthe Development and Planning
Requlations, 1977, certificates of fitness for occupancy siall be
obtained from the aubnocity before any new buoildings are
poeupied. On 27th September, 1989, the Authority issued such a
certificate to CPC im respect of the development to the Cayside
Building but excluding the extension. 0On 24th October, 1289, the
Authority issued a further certificate "for commercial use for
the Cayside extension®. This certificate was conditionsd on the
applicants’ compliance with its undertakings to the Attorney

ieneral’s Department and the Dirsctor of Planming.

The aduthority, on the lst November L1989, granted
planning permission to CPC to retain the extension but attached

the following congditions to that permission.
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(@) adhersnce Lo any conditions imposed
by the Chief Building Control Officer
ralating to construction deltailsy

(2}  the extension fto be vacant floor
apace and not used until the
Authority, wpon application, considered
ardd approvesd use.

ODPC applies in cause 146 of 1990 for a declaration that
the conditions attached Lo the planming permission granted lst
Movember , 198%9, are invalid andlor avoid andlor of rno effesct. I
respect of condition (s it is uraged tnat sueh conddition is
useless and unrelated to my planning permission since the
gxtension was already fully construocted when approval was siven.
Conditiorn (B dis attacked on variows neads Lo which [ shall
ratiuarr. The snforcemsant notices has never beesn withdrawn, ik
gseens because LPC has never applied for permission relating to
wae of the sxiension, arnd a5 Furbther declaration is soughlt that
suchn notice is vodld anddor dnvalid and/or of no effect.  Further
declarations are sought thalt bthe sxitension may be used for any
compmercial purposes, dncluding wuse as a restaurant kitonen,

withnout any further approval from the Aulhority.

But that is not the end of fthe story for the Cavman Arms
entersd the arena by submitting to the Authority two applications

for planming permission.

Thne first spplication, dated &GLn Hovember, 1989, was Tor
the opening of the communicating door betwsen the Dayman Arms
premises and the extension fto the Cavside Building. There was
some conmunication between the Cayman Arms and Lthe Chief
Environment Heslith Qfficer over the drsinage of sewage from Lthe
propossd kitochen in the exiension.  That officer was concarned
lest sewaqge was Lo be disposed of through bthe svesbem in bhe
Bailading in which fhe Cayman fdrms is situated, which he
considered unsuitable or inadequate. The Authority, by @
decision of L4th February 1990, deferred the application ford

*The didentification of an adeguate
mathod of seswage disposal whicnh is
approved by the Chiel Enviromnmental
Health O0fficer and the lack of a
proper sewage dispoasal syshem

ererdanass (sic) the healin and
safelty of residents and neighbours.
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The futhority detergined
identificstion of adeguate disposal
is necessary.”

It seems that the problem of sewage dispossl has been
resglved to the satisfaction of the Chief Envirormental Health
Officer, for a propossl submitited by Cavman Arms was accepled by
him by letter dated 304tn April, 1990, subject to certain normal
conditions. However, the landlord of the Cayman Arms premises
nesds Lo cooperate to put these proposals dnto effect and the
Caymarn Arms ie taking legal sctiorn to secure compliance under the
leasas in connection thersewith. Be that as it mayv, in conmechbion
wilthn tnat application for planming permission the Cayman dorms
gseeky declarations that bthe decision by the Authority to defer
plannming permission on the grounds ststed is vold anddor invalid
ard that the Authority must consider the application without

having regard to any gquestion of sewaqge disposal.

The second application for plannming psrmission was dated
the 30ih Maren, 1990, arnd sougnt permission to erect an emergency
cdoor and stairway leading from the Cayman Arms to the oubside
arourd. No reference to that application was made in the
originating summons as originally filed but just before the
hearing, on 9th July, 1990, the Cayman Arms received notification
tihat such planning permission had been granted subject, inter
alia, to the condition thatll

"oy The Cayman Arms cannot be
oooupied wuntil the Chisfd Building
Gontrol Officer, Ohief
Environmental HMealtnh O0fficer and
Chief Fire Officer approves Lhe
agrooupation.”
At the hearing leave was granted to azmend the originating

summons in cause 147 of 1990 to includs a praver for a declaration

Lhat this condition is invalid andZor void and of no effect.

To my mind the pivotal point in relation to the
declarations sought by CFPC regarding the extension to the Cayside
Fuilding, and indesd (for reasons which will become apparent) in
relation Lo the declarations sougnt by the Tayman Aarms regarding
tihe communicating door, is whebher the Authority was right Lo

impose a condition to its planning approval of lst November, 1989,
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Seotion 1201} of the Law permits the Authority fto impose

ot conditions as it Lthinks 4L to s grant of permission Lo
cdevelop and section 1301 of the Law resds)

*1E3.010y The powsr to grant
permission to develop land wunder
tivis Part shall include powesr Lo
grant permission for the retention
on land of any building or works
constructed or carried out Lthereon
beafore the date of the application,
or for thne continuance of any use of
lamd instituted beforse that date
{without permission granted wnder
this Part or in accordance with
permission granted for a limited
period only?y and references in this
FPart to permission to develop land
or carry ouh any development of
larnd, and to applicastion for such
parmission, shall be construed
agecordingly.”

Subsection (3) of the section readsi
"13.(3) Where permission is aranted
under this Part for erection of a
bagilding, the grant of permission
may specify bthe purpose for whioh
e bogdlding may be usedy arnd 10 no
purposs i3 so specified, the
permission shall be construed a3s
including permission to use the
bailding for the purposs for which
itods designed.”
The application to retain the extension to the LDayside
Building is thus made under ssection 13(1) of the Law, bul that

section must ke read together with the other relevant provisions

arnd not in isolation.

From timese statutory provisions 1t is olear that the
Authority had the power to specify the use to which the extension
wag Lo ke put on this application for permission to retain the
pHlenslon. I pan ses no forese in the argument that because Lhe
Authority did not specify such use in its grant of permission to
retain the structure, because the applicants for permission were
unable to specify the use to which the extension was intended to
be put, the Authority carnnot still retain to itselfl the power to
specify such use once an intended use was declared by the
applicants. Surely when faced with uncertainty on the part of
Lhe applicants over the use to which the extension would be put
the Authority was entitled to effectively defer that part of

their decision relating to use. It is, to my mind, a fair and
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reazsonsble use of ths Authority’s power under section 13241} of

Lhe Law to impose conditions to reguire s further application to
b made by the applicants once the applicants are dn 3 position,
% bthey now are, to state what use they intend to put the
extension to. There iz nothing in the wording or the spirvit of
these statutory provisions whicn prevented the Autnority from
imposing Lhe condition ss to the necessity for further
application being made before the use of the extension is
permithad, It is argued thalt power to regulate does not include
power to pronibit, but I do mot think the Authorilty was attaching
a condition Lo plamning permission which prohibited the

extension’ s use. The Authority was merely deferring a decisian

it

to wse wunbtil it was seismed of all information necessary Lo

make a final determinatiaon.

It ods argued that there has been no change of wuse of bhe

extension 3o as Lo warrant the necessity for any permission being

et

applied ford fthat where the statute, in section 1002}, refers to

"ohange of use this predicates a wse before and a wse afier,
whereas this extension has never been wsed. I wview that as too
subtle amn interpretation of the statute and I am fortifisd in my

view by the following words from Petlicoat Lane Rentals Lid. v.

Gecretary of State for the Environment L[19711 & All ER 793. In

Lhat case plamning permission was given for the erection of a
building on a clear site and the budilding was put up. Widgery
LI. {as he then was) said this at p. 7963

"lihere Lnal naopens...e..0one gets an
my judgmant an entirely new planning
it creatsd by the new buillding.
The land as such is meraed in Lhatl
mew ogd lding and & new planning unit
Wwith mo plamming history is
achievaed. The new planning unit,
the new building, starts with a nil
v, bnat dis to say immediately
after 1t was completed it was used
for nothing, and thersalfter any use
Lo which it is put is & ochange of
use, ared 1F that use is not
authorised by the planning
permission, bhat use is a wse which
can be restrained by planning
contral.®

G

Cournsel for the plaintiffs sabmits that whilst the
sareement betwsen the Aubthority and CPO which resulted in the

withdrawal of the earlier court action Jdid not give CPL any riaght
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capable of being enforced as a matter of private law, 1t gave
rise to a legitimate or ressonsble expecitation on the part of
CPC, and sver Cayman Arms, as a mattsr of public law thnat the
Ffutnority would withdraw the enforcement notice and grant
parmission to retain the sxtension. However, if one looks st the
letter of asgreement it is oclear that CFD agreed nolt to use the
extension for the time being and to oblalin any necessary prior
approvals once 1t was in o3 position Lo determine the use of the
gxtansion. There had been correspondence which resulled in
sgpeacific reference to  “necessary prior approval' by bhe
futhority being included in the relevant paragrapn of bthe
agreemant., CPD now savs no approval of ftne dubnority is
NMECEEHATY . It must have besn clear Lo CPC, from the nistory of
the application and from the correspondence, that bthe Authority
still comnsidered it had a right to 3 say in the wse of the
gxtension. From that agreement arises no legitimate or
reasonable sxpeotation Lthat the Authority would give permission
to retain the extension without reference to its use. I wouild go
s far as to say that CPC could only reasonably sxpect from Lhe
terms of that agreement conbroversy in this cormection 148 1t
maintained its position that the Authority had no control over
Lhe wese of the extension. The agreement between CPFL and the
Authority laid the foundation for further controversy and
provided CPFO with no legitimate or reasonable expectstion bthat
the controversy would be snded by the agrant of wunconditionsl

permission to retain the extension.

The issus of the certificates of occupanecy by the
futhority does not affect the guestion of legitimate or
reasonable expectation on the part of CPC. The first such
certificate specifically excepited the extension. Ihe second such

certificate which related to Lthe sxtension was conditiones “on
the applicant’s complisnce with its undertakings to the aAttorney
figneral’s Department and to the Director of Flanning as set out
in the letters of wundertaking dated 1L1th HMay, 1989, and 4th July,
1989." OFf course, it does seem anomalous for the Authority to
grant a certificate of occupancy in respect of & building for

which it had not vet given planning permission and which it
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maintains should not be used withoul further spplication being

made in regard to its use, but the certificste was so oclearly
amomalous, and 1t ferms so eguivooal, that it cannol have raised
s legitimate or reasonsble expectation in CFC that wunconditional
permission Lo use Lthe extension had been granted by Lhe

Authority.

Assuming for the moment thnat the enforcement notice
ragarding the extension was validly issued, I consider Lhe above
reasoning also applies to the plaintiffs’ submissions regarding
legitimate or reasonable expectation of withdrawal of tne
gnforcement notice,. The following are the first two paragraphs
of the agreemsant:

Inoprimciple, there is no
compelling resson why yvour client
{the Authority) cannot grant its
approval to allow CPC Lo restain Lhe
e@vtension as it is, subject to the
northn wall adjoining the (Cavman
Arms premises) being closed up in
prder to snsure that the exisnsion
becones tobtslly independent from the
(Cayman Arms premises: and that
there is no means of access to or
earess from that property, and
further, subject Lo bthere being a
partition at the south snd ol tioe
exbension.

That approval as above would sntail
the withdrawal of the Enforcemsnt
Notics."

Withdrawal of the enforcement notice was thus linked to
the Authority’s grant of approval Lo retsin the extension, which
ir turn was subject to the Cavside Building sxtension and the

Cayman Arms premises being wnconnected. Approval to obtain the

extension, withn the condition of non-user, was communicated on
204t November, 1989. Some two months prior to that Cayman Arms
had determined, with the approval of CPD, Lo use the exdtension as
a kitchen. The application to open the connecting door had been
tiled in early November, 1989, yvet CPC had not by then made Lthe
application which the Authority no doubt anticipated for
permission to use the extension as a kitchen for Cayman Arms.
ffiven those circumstances I do not think the plaintiffs cowuld
legitimately or reasonably expect the Authority to take vetl

Further action upon the agreement by withdrawing the enforcement
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pobice. The duthority cowuld reasonably bhe expected Lo wait for

further application from CFL.

Was the enforcement nobice wvalid?y According Lo seclion
1541y of the Law an enforcement motice may be issusd “having
regard to the provisions of the development plarn arnd to any other
material comnsiderations®. The rescolution of the Authority to
issge the rotice, dated the 30th September, 1988, giveas bhe
following as the material considerations:

"a)  bthat the development is a3 fire nazscd)

By that there have been complaints from
the adizcent property owner.,

It is concedsd by the Authority that B is not a
relevant considerabion. The Authority had 5 dubty to consider
the complaints and ses whether it cowld adopt those complaints
for itself as materdial considerations) the fact of the complaints
shpuld not have been a basis of the dathority’'s decision.
Conmsideration {(a?) is wunhappily worded because at the time the
notice was dssued the sxtension was not in use and did not
constitute a fire hagard. Howsver it nad been intimated from Lne
initial application that the extsnsion was intended to be used as
a kiteheny that is whalt the Aubthority would consider the

application was all about. As has b

o
b3

e sesn wuse of fLhe buillding
is a relevant consideration for thne Authority and use as a
bitenen is a potential fire hazard. In those circumstances bthe
fire nagard consideration, even thouah potential, was a praper
consideration for the Authority. That being so the enforcemsant

notice was wvalidly dssued.

S far as the application for planning permission Lo
open Lhe door communicating the Cayman Arms to the Cayside
Building extension is concerned, Cayman Arms arqgue thal the
reason given to defer planning permission, that of identification
of ar adequate method of sewaqe disposal, had no relevance to the
application beforse the Authority. Tt dis arguesd Lhat opening
doorwayvs does not produce any sewage. But it is dmpossible to
isolate that application from the application of CPLD to retain

the extension and from the intention of Cavman Arms Lo use the
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extension 3% a3 kitohsn. If the Cavman Arms does not intend Lo
use bthe extension bthere would be no nmeed for thne application in
tie first place. To my mind Lhe duthority is nobt soting
wnreasonsbly or improperly in considering that application faor
planming permission as part and parcsel of the Cayside Building
axtension applicationa. The two cannot be severed and should be
considersd Logethsr. It iz mobt unreasonable or dmpropsr for Lhe
Authority to defer the application for the apening of the
connecting door until the plamnming status of the sxtension to Lhe
Cayside Buidlding dis finally determimed.  In this I do not dnternd
o derogate from the forcos of the EBEnglisnh Dourt of fppeal

decision in Pyx Grantite Co.

ol

Government and Another [19383 1 ALl ER 624%, and, indeed, other
Emnglish authorities, that conditions asttached 1o planning
permission must fairly and reasonably relste to the permitted
cdavelopment. The view I tske in this casze is thal tne
application to open the comnmecting door must be related to the
use of the extension and Ltnhat together they relate Lo the sane
development. Furtnermore, I cannolt accept the plaintiffs’
contentiorn Lhat sswage disposal is not a planning consideration.
The Second Schedule of the Law provides that it dis 3 matter for
which provision may be made in the Development Flan. The
Development Flan 1977 refers Lo it as 3 planning consideration
ard whilst the plarm doess not enter into detailed consideration on
the guestion of sewage disposal facilities 1t would, in my view,

e dmproper for the Authority to fail to consider gquestions of

it follows from all this that I am not prepared Lo grant
the declaration sowsnt in respect of the enforcement notice, or
any declaration that the Authority was wrong in attachning a
condition relating to the use of Lthe extesnsion. MNor am I
prepared to grant any declaration Lo the effect thal the
exbension may bDe wsed For any purposes without prior approval of
the éuthority or any declaration that the deferral of the

application Lo open the communicating door was improper.

Trhere still falls for determinsation the guestion of the
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validity or otherwise of condition {(a) attached to the planning

parmission of lst November, 1989, tnat conditions idmposed by bLhe
Chief Building Control Officer be adhersd to relating to
construction of the extension, and the guestion of the walidity
or obtherwise of the comditions sttached to the granmit of planning
permission in respect of the firve sscape from the Cayman Arms

Pramises.

I mgree with the plaintiffs that the imposition of the
pondition (a) in the grant of planning permission for the
gxtension was unnecessary, indeed, in counsel s word, useless.

It is undoubtedly 2 standard clause which bears no relevance Lo
Lhis case because the extension was alreasdy built when the grant
was mads. The Authority concedes this: it iz a3 redundant clause.
The question then falls to be consideredl do I need to grant a
declaration to the effect that the condition is of no effect? In
the circumstances, the Authority accepling that the condition is
of no effect, and, having regsrd to my decision that condition
(b)Y will stamd, I do not comsider that I need make Lhe

declarstion sought.

Turning now to the grant of plannming permission for the
fire escape from the Cayman Arms premisss, it is arqued that the
condition that the Cayman Arms cannot be occupied until the Chief
Building Control Officer, the Chief Environmental Healtnh Officer
and the Chisf Fire Officer approve the occoupation dis dinvalid
ardsor void and of no effsct. It is argued that Lthe matter of
pecupancy is, By Regqulation 29 of the Development and Flanning
Keaqulations, 1977, » wmatter for the Authority arnd yelt this
condition sesks Lo dJdelegate that matter to three oultside
officials. The Authority now recognises that the guestion of
planning permission for a fire escape is not a matter which
ahould concern the Chief Environmental Health O0fficer. Howevaer,
the fAuthority maintains that it is proper to attach a condition,
ori this application, that the building may not be wused until
approval is obtained from the Chief Building Control Officer and

the Chief Fire Officer.
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Planming permission has been granted for the ersction of

this fire 2scape. It erection only has relevance Toar the Cayman
Arms if the property can be wsed. The Development and Planming
Eegulations, in requlation 29, provide that the building may only
e wsed after a certificate of fitrness for ocoupancy has been
abbained from the Authority. It is the Authority, therefore,
wnich determines whnether Lhe building may be used sfter planning
parmission has bsen granied. Tt is relevant arnd propsr for Lhe
Authority to ascertasin whnethere the firve escaps is bheing and has
esen properly erected according to necessary specifications. Ir
this comnection it is relevant snd proper to seek the advice and
assistance of the Chief Building Control Officer and the Chief
Fire Officer. But to delegate to bthese officers the planning
decision of whether the building is swuitabls for occupation alter
the development has been completed goes too far and amounits Lo an
unraasonable and dmproper delegation of fthe Authority’s duty.  To
hand over to outside officisals, who may not be constrained by
planning considerations, the decision on whetner Lthe applicant
gains the benefit of the grant of plamning permission by being
allowed to use his premises after bthe development has been
completed is unressonable anmd dmproper. it ecannot be too
difficult to draft a cormdition which reguires the input of those
two officials without giving them the powsr to nullify the effect
of planning psrmission. I the event, therefore, I find that
condition (o) of the planning approval of ath July, 1990, is

o lawfal amd void and I so declars.

The upshot is that I refuse the prayers for the
declarations souaht in causs 146 of 1990 relating to the Cayside
Building extensiaon. I refuse the prayers for the declarations
souant in paragreaphs (L) oand (2 of the summons in causse 147 of
1990, relating to the opening of bhe communicating door between
the Caymarn Arms premises and the Cayside Bullding. I grant the
declaration that condition (o) of bthe planning permission dated
9th July, 1990, for the erection of an emergency door and

staircase in the Cayman Arms premises is dnvalid and void,

I mow invite submissions on the guesstion of costs.



Iated this 223rd day of August, 1990



