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IN THE GRAND COURT OF THE CAYHAN ISLANDS
MOLDEN AT GEORGE TOWN, GRAND CAYHMAN

(ON 23ND and 28RD QCTORER 1990

ey

IND. 284 OF 19990

BETHEEN RICHARD FPRENDERGAST. APPLICANT
NI THE CUOMMISSIONER OF POLICE AaND
THE ATTORNEY GEMNERAL RESPFONDENT
Mr. M. Hill R.0. with Mr. G. Hampson - adppellant
SBelicitor General with Miss Conolly s Respondent
CHIEE JUBTICE’S NOTES
&‘ ME HILL: Application i¢ for order quashing decision of
Kespondent. Leave was given on 123th July 1990 to make
Lhis application. The grounds are in the statement
Filed herawith.
Gpplicvant prays for two orders thats
I Finding that the applicant was guilty be guashed.
o Finding that the applicant be dismissed be guashed.
fGrounds are at pp 2% - 26 of the Judge’s Bundle.
- Affidavit of Frendergast at p 6 supporits the application
BEx RF2 at p 14 of Bundle.
E Ex RP3 at p 16 of Bundle.
drd and 4th paras at p &6 of the transcript attached.
T submit that this is a simple case 3% what uwe are
Tony Smellie concerned with here is - having reaard to the admission
Loyna Dilbertv/' of Commissioner that he dealt with the matter whilst niis
Jackie Conolly Deputy was away and the unambiguous terms of the letter
Twila Escalanted/// written he acted withowt jurisdiction and without
Robert Sheehan ratural justice as there was a real likelihood of bias
%igha81 Marsden.” andsor reasonable suspicion. It was & trial that would
Ivd¥¥Archie " not be unalffected by prior krnowledge of the facts.

~

Angelyn Wongi//
At time of letiter of Sth May 1990 the Commissioner

is alluding to the fact that criminal investigstions
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regarding corruption are almost fimnaslised and therefore
given that important circumstance there would have been
po iapadianent or concern to the Commissioner apprising
mimself of all the relevant facts so as to makes an
informed decision. In fact standing order 31 would
Mave been totally dirrelevant a3s of the Sth Hay, 1990,
Standing Order 31.

When letter was written having regard to the faect that
Eonmissioner was attending to 8 serious matter against

H

!

aphilieant thers was nobbing o prevent bhim froe
gatisfying himself as to the nature of the serious
putstanding matter. He had to advise himself as
Neputy was not thers so Commissioner had to make the
decision. P 21 of Judge’s bundle. He is not saying
that at the time he made his decision he was aware only
uf the *gensral outline" of the charge and it is clear
from the letter of the Sth May that he is not referring
Lo just the general outline. He made an improvised
decision. Deputy Commissioner is the person responsible
for disciplinary proceedings. At time of letter of Sth
May they were thinking only of dismissal proceedings.
Therefore the only inference from the letter is that the

Crown knew the details.

fiven those circumstances I submit that the test to

e applied is this:
Whether there would be the appearance of bkias if
the Commissioner who wrote the letter of the Hth
May heard and determined the allegations of
corruption by way of disciplinary proceedings. The
test is not whether the Commissioner was affected
by the knowledge but whether a reasonable and fair
minded person sitting im Court aware of the
vontents of the letter would have a reasonable
suspicion that a fair trial for the applicant would
he possible.

There is no Jdifference betuween the Commissioner sitiing

in s disciplinary matter and the justices on a criminal
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charge. If in either case prior to the hearing taking

place the Justices became aware of other pending
charges and in the case of the of the time prior to
Lhe hesring he had had to make a determination basesd on
his knowledge of the serious criminal charges pending
against the accused which were never to be heard by him
as disciplinary charge. The reasonable person would
consider the case before the commissioner 3s stronger
than that before the Justices.

There is ne need for the regquirement of proof of
actual bias. It dis an objective standard of falrness.

Regina v Liverpool City Justices (1983) 1 W.L.KR
119.

We submitted before Commissioner of Police that
e should not hear the matter and submitted is was not
pecessary to prove actual biss -~ p 5 of transeript. |
aubait the Commissioner applied the wrong test. This is
another basis on which the conclusion can be reached

that the orders asked for should be granted.

There is no distinction in principle where
Justices have to consider what may be described as an
interlocutory application in a criminal proceeding.
Those same Justices would not be competent to try.
Unfortunate the Deputy was away.

p 121 of the Liverpool case.

j¥] 2 of Ackner’s decision.

Commissioner of Police is required by publice
policy to conduct disciplinary proceedings. That is why
there is standing order 31 and the objective - not the
subjective - is the basis on which the public policy is
founded. The letter of 3th May shows there were
circumstances for which 3 reasonable man would consider
Lhe Commissioner of Police would favour one side rather
than the other. He had made a determination believing

that the ordimary Courts would be trying Frendergast.

One might be tempted to say the word "serious”™ in
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the latter of Sth May makes the position different.

Glaarly the word *serious® puts the matter beyond
mraumant. In the sbsence of the word "sericus® |
would still subwmit that there miagnht be bias. I do

sibmit these words have compelling force.

Test enunciated by Ackner L.J. in the Liverpool
case was adopted in Whittaker and Watler vs Reg Headnote
and pp 157.

811 we need to do is to focus on the letter. He
have not to rely on inside information. We do not need
te rely on the views of the Deputy Commissioner.

(pinions are statements of facts therefore to
construe the letter otherwise that to give it its
ordinary meaning ouwght not to arise.

If any interpretation is to be placed on the
letter one must give the interpretation that it is in
keeping with the words that is favourable to the
accused. SBo long as what is said or written is capable
of being interpreted we do not embark on metaphysical or
genantics to find a way around the difficulty that the
interpretation presents.

fiiven those circumstances, I turn to the sscon:d
point. Clesarly, the combination of the two 1is
decisive of the issue where a reasonable person knouws of
both sets of circumstances.

Durina the hearing it turned out the Commissioner
had bheen the subject of one enguiry and the only witness
called by the applicant happened to be a witness in that
Brguiry.

The same requirements of public policy would
apply even though it happened at a later stage. It is
mo difference where a justice who is sitting had been
tried for driving under the influence and a witness was

a2 witness against him.

Two guesstions are

Lo Bo those two ciroumsbances individually on
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collectively qive rise Lo an appearance of hias
with the principle enunciateds
2« If so whal is to the test to be applied in this

caseT

Nothing McKan - the Deputy - said is relevant.
Paras 8%, 6, 7, 8 and 2 of it are irrelevant and inadmissible.

That includes para 3 of the memorandum Ex K.M-4.

Fara 1 of McKan‘s is admissible

[Fara & is neither here nor there

Faras 3 and 4 are admitted by Prendergast.

The remainder are irrelevant and inadmissible
fraving regard to the issues that have to be determined.

MeKan®s supplemental affidavit is so late we are
mot in a3 position to deal with para. 2.

S$tanding Order 31 envisages more than one type of
tribunal. Commissioner of Police or Chief
Buperintendent.

Only Commissioner can order a dismissal.

SOLICITOR GENERAL

Mr. MeKan‘s affidavit.

Paras % & & refer to correspondence from Bruce Campbell
& Co. relevant to Prendergast’s right of appeal to the
Foverpnor from the tribumal. That right of appeal wasg
ot pursued. Last pars of my outline submission.

There is clear authority which shows that exceptional
circumstances should be advanced to justify physical
revied. That demonstrates the relevance of paras 3 anud
6 in HoKan's affidavit. We do not take it as a
preliminary point as we intend to deal with the matter
on the merits. K v Chief Constable Merseyside Folice
(1986 1 aA.E.R. 257,

As regards paragraphs 7,8 and 9 of HoKan's
affidavit we say they are relevant sven if this Court
applied the Topping test as the only relevant test.

Al the relevant circumstances must be considered when

shne considers whether 3 reasonable person hearing all
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Lthe relevant circumstances. Paras 7 and 8 address

gireusstancey which apply peculiarly within the context
of & disciplined force such as the police responsible

for its own internal disciplinary matters.

Would a reasonable person hearing all those things
about the police force e.g. that it is a matier of
routine that the Commissioner would have to consider
matters of suspicion of an officer may come back in the
form of disciplinary proceedings would a3 reasenable
person hearing that still have misgivings about that
letter to Prendergast as to how it might reflect oan
subseqguent disciplinary proceedings. We must look at
the nature and structure of the force before we can say
all the circumstances are itaken into account.

s regards para 9 of McKan’s there are passages in
DeGmith 4th ed which suggest that in certain types al
organisation an applicant for relief needs to show a
substantive appearance of biss or actual bias. At this
shtage the Court can have enguiry as to the
circumstances.

The Supplemental affidavit of McKan goes to the 3rd
ground of my learned friend. Here we simply traverse
ft.he intention in Prendergast’s affidavit that Powell was

to have been 23 witness.

MR. HILL:E States he is taking objection Lo the admissibility of
the paraagraphs 5, 6, 7, 8 ard 9 of McKan’s affidavit and
supplemental affidavit. The objection, he submits,
should be ruled on before the evidence is wused in Lhe
argument. There is a further objection to the
gupplemental affidavit as it is too late in time. It
was submitted after the trial began. At 10.40 to be
precise.

As regsards paras 3 and 6 of Mr. MeKan’s affidavit
under the local rules. Clearly with prerogative writs

there is no requirements that one has to exhaust

statutory remgdies by way of appeal before one can take
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judicial reaview. Having reaard to the nature of the

grounds we contend this is a matter that can only be
heard by the Court i.e. the determining of guestions

lhafore the Court.

We will rush no figures in this way. Let me go
forward with all of my submissions and then Mr. Hill can
reply.

GCOWRT Y Let Mr. Hill put his guestion and then you can reply
even though it may mean your going over the same ground

more than once.

ME.s HILL: Paras ¥, 8, and 9

Fara 7
Totally irrelevant and therefore inadmissible to
whether or not those proceedinas had been disposed of
Fairly. The enquiry is outside the scope of the
hearing. Mr. MeCan’s opinion can be of no assistance.
This is not a relevant consideration in the Liverpool
case. There they tried to justify what had been done in
other cases.

Fara 7 can be of no assistance in any type of case

Fara 8. The fact that regulations and standing
orders are left teoe the attention of recruits is not a
factor that constitutes relevant circumstances.

It is not something that affects the gquestion
whether the tribumnal is or is not.

The standing orders enshrine the principles laid
down in the Liverpool case. They bring the disciplined
force into line with the ordinary tribunal.

Irn the Liverpool case the Court expressly excludes
Lhe person with inside krnowledge. S0 the fact ithat
Lterms and conditioms are brought to the attention of all
persons cannot be relevant.

Fara 9. To admit it is to embark on an enguiry.
Behind the scenegs 3s to what the Commissioner may or may
mot have done. It is totally dirrelevant. In fact Ex.

KuM.4 relates to matters that took place about 5 months
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hefore the Sth May so it can be of no relevance to this

matter. IThis information cannot affect the issue as
Lo whather or not 3 reasonable person sitting in court
knowledge of the letter would say wheblher ne would not

have said there was the appearance of bhias.

leSmith‘s Chapter 5 p 256.

In exercising the discretion to suspend Prendergast the
Crown was following general policy guide lines to the
@ffect that an officer facing serious charges should not
e allowed to continue his duties. Commissioner stated
s much at the hearing to Me. Hill. In taking that
decision it is being said he had disgualified himselfl
from hearing the disciplimary charge. Hut the passage
at p FB6 shows the Commissioner shall not be regarded as
disqualifying himself simply because he had taken that

decision.

To reinforce my point I refer to para 7 of Mr.
MeCan's affidavit to show that for many years the Force
had taken that position and that would not prevent the
due administration.

leSmith Chap  p 256.

I submit the police are within the category. We
have to be looking at guestions of degrees.

Mow far is "latitudinarianism? We will hbe
meating the test of Mr. Hill as to bias bDut
alternatively we shall be saying they should be required
o show =actual biass given the special circumstances of
the Police Foroce.

Lunch Hreak.
Relevance of paras 5 and & of the affidavit.
The principle in Conolly’s case is not one that will he
expressed in the rules as these are rules of procedure.

at g 3.

Unless this case provides the exceptional circumstances

that justify the exercise of the prerogative remedy
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these matters should not bhe entertainesd. That is the

relevance of para 5 & &6 of the appeal and also B.

When we come Lo consider more closely the extent Lo
which the structure of the Police Force will bear on the
proceedings and that sctual bias need not be shown the
fact that the Crown is clearly shown to have had no bias
i @ relevant factor. This is borne out by the
menorandun of the 3th May,., 18990, Therefore ithe
memorandum is relevant.

We take 23ll blame for the lateness of the
supplemental affidavit. We did not know how to deal
with Powell until we elected to enguire of the Deputy
commissioner if any noltice had been given to him.

There is no kasis for supposing ithst the Crown at
the time he decided to continue with the hearing should
have bheen aware that Powell would be testifying from the
affidavit.

Standing Order 33 enables the applicant to notify
the officer organising the proceedings of the persons he
intends to call as witnesses.

If defence maintains the supplemental is prejudicial
we are prepared to withdraw it.

At the disciplinmary proceedings it is not suggested

that Commissioner should disqualify himself because of
Powell. The supplemental did not mention Fowell to the

Commissioner at the start of the proceedings.

Fowell. I saw Poawell there. I was not aware of FPowell’s

previous testimony until after he had testified.

Where the Rules in Cayman circumscribe what is to
e done no reference is had to the jurisprudence
elsewhera.

There is no need to read into rules 2 or 3 of the
firand Court applications for mandamus ete. a rule that
other courses aof action must first be exhausted

The right of appesl is given by section 3 of the
Police Law, Under that section ore can only deal with

Lhe merits. In any event, there is no comparison
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hatween 2 Council and the Governor hefore whom there is

o appgarance. MNerely a submission of arguments. In
frgland the Secretary of State does not hear the
application.

Cayman did not make exhaustive of other proceduress
# reguirement of getting certiorari.

198 P 53 r 14. Not 5371714 G/

To exhaust other remedies is unnecessary when attacking
the judicisal making process itself.

In Cayman you may have two parallel or alternate
rules.

Para 7. This can have no relevance to an

objective assessment of what the law is in relation to

Lhe impartiality of the tribunal. It cannot be read as
meaning that in event of c.aacnn o ane ww wion w5 om il b o o B @
they happensd as in this case. It is an expression f

general epinion. It might be that one could get a
different opinion. Neither opinion is of significance.

Para. 8.

Without need of para 8 the standing orders would
e admissible.

Standing order 31 is directed to correct the
mizchief at issue in this case.

It destroys any argument based on de Smith at p
2806. This is enunciating the principle in  the
Liverpool case. Three of the passages in de Smith do
rot provide the authority.

To the extent that 8 does more than exhibit the
standing orders is irrelevant.

If Solicitor feneral can satisfy Court that this
case falls outside Lthe ambit of the test enunciated by
me and that there is another type of case within which
it falls where is the evidence?

Solicitor GBeneral is seekiny to invite the Court to
invent new jurisprudence in saying that having regard to
the statutory framework of the disciplined force in the

tayman Islands there is a different type of test.
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SOLICITOR GENERAL S

The guestion whether or not the principles of the
firand Court Eules are different.

At this juncture we are simply deciding
admissibility of evidence. The only way in which the
argument can be met is by deciding the point of law.
The prima facie admissibility of the affidavit is
apparent. This is paraaraphs 3 and 6.

What is clear in relation of 5 and &6 is that there
is @ proper legal point to be argued. That point
doss not arise unless the court knows that an
slternative remedy has been pursued. Unless thatl
gvidence is before the Court there is no legal point to
he agresd.

MR. H

fpmt
i

The paragraphs are relevant for the purpose of the legal

argument.

MaRE QCIOBER 1990

Written ruling delivered,

ME. HILLE

In view of the ruling I wish to make zpplication to

cross—examine Mr. Melann.

SOLICITOR GENERAL

I suppose we will deal with that when it arises.

(@) of the Outline of Argument deals with actual bias.
We have considered cases which show that applicant must
show actual bias. We have also considered cases since
fthe Liverpool case and passages in the DeSmith text.

The view we now take is that "latitudinarianism® may be
Laken too far to urge the Court to say that the tribunal
in an engquiry of this nature can be or ought to be
disqualified only if actual bias is shown. Our concern
ie because DeSmith‘s 4th ed was written before
Liverpoolfs case was decided. Thers may be glosses on
those passages had the more recent cases been

considered. Nevertheless that is rnot the same thing as
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saying that the Court ought not to examine the nature of
the tribunal, its functions and the circumstances
wwwnwssss 3L operation in deciding how the modern test
should apply to the tribunal. We will submit it is 3
matter of degree and that the test of reasonable
guspicion of bias must be tempered with realism. That
guestion of degree will be determined having regard to
the nature of the tribunmal and the nature of its
functions.

In the alternative we intend to arque that in any
event the structure of the Folice Law and requlations is
suoh that in 2 case of this nature the Commissioner was
the only suitable tribunal. Although we do not accept
there was reasonable suspicion of bias in any event
those issuss were superseded by the need that the case
be tried and brousht to a proper conclusion. I would
mot go as far as to say there should be 3 trial even
though there was actusl bias.

2 Lhe Liverpool

GHGE ., Liverpool case and Watler case are easily
distinguishable from this case. In this case the
complaint is the allegation that the tribumal might have
had some prior knowledge of the facts of this case.

That is a very different situation from Liverpool and
Watler.

Often the Magistrate or Judge who hears an
application for bail has to be the tribumal at the end
off the day. Yet there can ke no gquestion that the
application has bheen dealt with as a matter of
shligation. 0f course there is a difference between a
tribunal and the Commissioner of Police but what must
also be recognised is that parliament must have assunmed
Lhat Commissioner of Police and his officers are able to
bBring to bear a proper level of judicial impartiality
when Parliament provided that the police are to be
responsible for their own disciplinary proceedings. S0
1% would therefore be wrong for a reasonable onlooker Lo

assume that the basic level of impartiality could not be
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hrouaht to bear in this case. By hasic knowledge 1

mean some prior knowledage of the obligation but still
lrwing able to be impartial. All that has been shouwn
in bhis case having regard to the letter of the 5th May
is that some months prior to the hearing the
Conmissioner had been aware there was serious
allesations of corruption which were not proceeded with
ag criminal coharges but out of which disciplinary
charges eventually arose and in respect of which he had
Laken an administrative decision at the time of the
allegations of criminal conduct to interdict the
applicant.

The ressonable onlooker must be someone with
knowledgs of all the relevant circumstances. Thosa
circumstances include nature and structure of police
forece. How it normally conducts its business of
discipline., What the law requires to be done in
relation to that business. Otherwise the reasonable
phnlooker might believe the police conduct their
disciplinary business in the same way that a Court
conducts a trial. For example in Liverpool should not
Mave known of the criminal antecedents whereas in a
amall force like the Cayman force it is often inevitable
the tribunal will know the antecedents.

Wher this matter first came before the fGrand Court
on an application to have an attorney for the applicant
at the hearing of the disciplinary charge it was then
slear that the Commissioner would be the Iribunal. the
letter of the Sth May 1990 was on file as part of the
pleadinags. The poimt I make is that had the prospect
of the matter being tried by the Commissioner been given
to such obvious misgiving that a fair hearing was not
possible one would expect that objection would have been
taken. that point was not, however, raised.

Cites p 1 of Schofield’s judgment.
I agree that no ruling was sought for the Court on
Lhe hasis of the letter of the Sth of HMay and that

Commissioner would be the tribunal but we did indicate
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to the Court that if given legsl representation we would

take that point before the tribunal.

SOLICITOR GENERAL:

T still thinmk it is fair to say that uere the
matter so obvious a cause for concern one would have
expected relief to have been sought a2t that time.
Relevant considerations to determine what » reasonable
person might think.

Section 46 of the PFolice Law.

That section reflects on the nature of the
decision taken by the Commissioner when he decided to
interdict. It confirms that interdiction does not
change the status of the officer.

What sort of assessment out of the facts would
the Commissionsr have to embark on in taking that
decision. As he is not makimg 3 final decision he has
mot to consider the details of the obligation.

Section 47 of the Police Law.

Bhows to the ressonable person that in cases such
as this it is the Commissioner who interdicts.

Therefore it is apparent that the Commissioner may have
gsomne knopwledge of the allegation. There is a difference
Fetween prior knowledge of the alleqgation and having

apcess to the case papers as provided in Standing Order

5
Frovisdons dealing with disciplinary proceedings.
Sec. 51 of the Police Lauw.
The only officer who can impose a penalty may
discharge or odismiss is the Commissioner. In any such

rase the matter must be referred to the Commissioner in
one form or another i.e. either he hears it or somesone

#lse has heard it and refers it to him.

I poncede that the Commissioner can impose no higher

penalty than the tribunal which hears the charge.

S0LICITOR GENERAL:

pssessment of the degree of seriousness of 3 case is

dateraingd not by the Commissioner but by his deputy



15

- Gtanding Order 31.

We submit that in this case the commissioner was
the only proper tribunal because of the seriousness of
the case.

To the onlooker the letter of the Sth HMay would be
merely a matter of routine having regard to his
knowledge of the structure of the force.

Bec. 92 deals with the review of cases by the
Commissioner where the trial is by another officer. In
view of Hill‘s concession it has not to be considered in
detail.

Bepotion 53. deals with appeals. Mentioned at this stage in
passing Sec. 54{12.

On appeal to the Commissioner or the Governor the
matter can bhe dealt with 2s one of rehearing. It is
mot limited to representation as stated by Hill. That
too I mention only in passing..

MeCan's affidavit. Fara 7. Confirms that thers
is nothing exceptional about this case or the procedure
that applies to this case. That is a relevant factor
for an onlooker to consider.

MEs HILL:Z We don’t accept that to be the meaning of paragraph 7.

It indicates there have been several cases in the
past where interdiction took place because the
allegation was criminal and subsequently the case was
dealt with by disciplinary proceedings. That fact
should give no cause for alarm. Withouwt this paragraph
an onlooker might wonder whether what was done in this
pase was unusual,

Maynard v Osborn 1977 1 GR 240 at p 243. Shows that
Melan could give the opinion he gave.

Para B of MeCan’s affidavit.

Its relevance is that it addresses the question of
what is reasonable.

The applicant should have been aware not only of
Standing Order 31 but of all the other provisions that

bear on discipline. The applicant is entitled to
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insist that the provisions, including 31, are applied

fairly but applicant’s expectation must be tempered with
reslism.

To say that Commissioner did rnot observe 31 because
fie had already exercised his functions under 47 is not
Lo approsch the problem with rezlism 2s it is not
realistic inm all the circumstances to conclude that
ftommizsioner who has a statutory duty to perform would
b automatically disgualified by performing that duty.
That is how the force is structured and how the
regulations are structured and is to be accepted by
anyone who joins the force.

University of Cylon v Fernpando (1960 1 A.E.R. 631 at p 639
and 544,

In the instant case the law itself contemplates
interdiction and trial by the Commissioner.

Maynard v Osmond at p 258. Shows the importance of
taking account of the nature of the tribumnal. Makes the
peint that the police force is respongible for its own
internal discipline. It is not like the Liverpool
CRASE. Different consideration apply. That is met to
gay that the law and standing orders may not be strictly
gomplied withs On the contrary it is all the more
important that the regulation be properly followed.

In light of the last sentence of 8tanding Order 31,
Hill urges a certain interpretation of the letter of Gth
May. bWe say that nothing in that letter can be taken as
saying that the Commissioner had prior access te the
case papers or statements. Ihe letter is a simple
statement of facl, that there was on the Jth May a
gerious orimimal matiter oubstanding. That statement of
fagt necessitated nothina more than an administrabive
assessnent and should not be construed as negessitaling

anybhning more.

Standing Order 33 describes the case papers. In

¥

partisuiar 33 (b2, 33 (o), 332 (d). This shows that

i

there iz 3 Jdistineotion between case papers and other
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documents referred to in the letter of the 3th May.

There is in this instance nothing to suggest the case
papers were seen by the Commissioner prior to the
disciplinary proceedings. It is unreasonable to assume
that because Commissioner knew there were ocutstanding
eriminal charges that he had nhad sight of the clase
PUpRTH . No reasonable onlooker knowing the
pircumstances could have felt a reasonable su éicinn of
Brias hased simply on the letter of the Sth Hg_,

Reasunable onlooker has not to ke 2 llwwr but he
must know all the relevant circumstances. | Whilst he is
ot to be seen 38 someone with inside knowledge of the
force at the same time he is not to be seen as someone
igqnorant of the structure of the force.

Na Smith p 263 lst paragraph.

The passage is talking about a reasonable man who
is not ignorant of the material facts.

The passage at top of 264 is cited in the
Liverpooel case so that case must be taken as approving
e Smith.

Ta what extent the reasonable man is reasconably
informed will depend on the circumstances.

In this case the reasonable man cannot ke an
gutsider with no knowledge of how the force is
structured. If he were ignorant of these matters what
yardstick would he use to say there may be a miscarriage
neErs.

The foregqoing sums up our response to the Liverpool
case and where it has been melt in this case.

Fars 9.

We will not any longer rely on para 9
hecause of the further research we have made into actual
hias.

NaSmith*s passage at p 2856 to the extent that it
gays we must look at the structure of the orsanisation
we rely upon. We are not saying that in this casel

"It may be right to require evidence of actusal

lias rather thamn a mere likelihood of bias
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hefore a decision i¢ set aside by the Court®.

Wa say the rules must be tempered with realism and the
test of Liverpool must be applied in the particular
circumstances and nature of the organisstion.
Fo 263, Weinbherger v Inglis (1919) al 606.
DeBmith p 269 Req v Barnes {(1962) G.EBE. 167
NeSmith p 271 Reg v Nailsworih {(1933)

4 AJBE.R. 652 (Cases of actusl biss p 655 & 654,

Lunch break

R v Cambormne Justices (1954 2 A.E.K. 830. Clear
dicta to the effect that the party complaimning must be
taken to have made all reasonable inguiries to inform
Minseld of 4the circumstances before he can ke heard to
say that there is 3 real likelihood of bkias or
reasonable suspicion of bias.

Complaint is at p B31 R.

fase shows that the narrow view of the letter of
Bth May taken by Hill is an dimproper view and any person
whether the applicant himself or an onlooker who would
care to look at all the circumstances should not take
sueh a narrow view. ALl the relevant circumstances mustl
bhe considered.

K v Bristol Crown Court (1989) 1 W.L.R p 8BY0.
It says the Liverpool test must be applied to licensing
justices. It shows the test to be reasonable suspicion
of lies.

Pittiman v TIrimidad & Tobago (1986 L.R.C. (Const?
580 at p 591.

GROUMD 3 Unreasonable Lo suspect the Commissioner was
hiased against the applicant because one of the
applicant’s witnesses had testified in an enguiry held
in relation to matters which may have been relevant to
sllegations made of the Commissioners conduct. The
ground is spacious and speculative.
pffidavit of Prendergast at para 6. Mo reasonshls
enguiry has been made into what was said by Powell and

Fow it spplied to the Commissioner of Police. No
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@xplanation has been given 3s to how or why it might

affect the Commissioner. It is speculstive and offers
o basis on which 3 reasonable person could decide
whather or not it gives rise to bias. fpplicant could
lhy reasonable enguiry have brought matter to the court
for the court to sssess. It had not done so.
Tmpression of bias should not be formed on speculation.
It must bhe reasonable.

Affidavit para 7.

Kules provide that applicant can get the organiser
Lo ensure the sttendance of his witnesses. This does
not say that that was done.

No reasonable grounds from Commissioner %o hold
srything against Powell or that he saw him or seeiny
him knew he was going to give svidence.

Further, was Powell’s testimony pivotal as applicant
claims?

The essential guestion at the enguiry were
(1) Did applicant collect the blood samples?
(2) Did applicant record them?
(3) Did applicant later destroy the samples?
Applicant admits he was approached by a third person on
Wiederander‘s behalf to help Wiederander and he assumed
money was involved. The result of the analysis had in
fact been collected from the Boverrment Laboratory
results recorded was a3 muech less figurs than what was
found. 128 found. 28 recorded. Subsegquently applicant
admitted he collected he the results on 8th September.
That was the day the analyst’s report was issued from
the Laboratory. At the hearing he mentioned he did not
pollect the result on the 8th but had collected them for
Lhe first time on the 2th from his cubby hole at the
station.

The certificate in guestion disappeared i.e. the one
im which the results had been altered.

Fowell testified that orn 9th September he saw
applicant write entries in the Register but the only

person to whom he could swear the entry related was
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Robert High - p-

High and Weijiderander were involved in an accident
and it was that accident which led to an investigation.
Fowell admits he saw Frendergast write Ltwo entries in
the Register. He did not say what results were written.
He did not say ne had seen the certificate nor did he
gay from where Prendergast had got the samples.
Basically what he said was that he saw Frerdergast make
Lwo entries in the register and one of the parties was
Robert Hiah.

Fowell said the two entries were made at the same
time whilst Bodden said at no time did he see only one
antry.

At the best Fowell’s testimony was not pivotal to
the issues to be determined.

The CTourt is bheing asked Lo speculste.

No objection was taken to the Commissioner hearing
the matter on the basis that FPowell had earlier
testified in another matter. Applicant and Powell
wWwould have krnown so il seems they, at the time, did not
think it significant.

The reasonable observer would not have that kind of
inside knowledge. So if we are going to take account of
krnowledge of that kind themn there should be 3 full
examinatioan. Otherwise the observer the and Court
would be left to speculate.

Even if reasonable suspicion of bias has been
watabhlished, the only proper tribumal contemplated by
the law in the final amalysis for 3 case involving
serious allegations of this nature would be the
Commissioner himselfl.

Section 55 of the Police Law allows Commissioner to
impose a punishment he would not impose on appeal where
the offender is referred to him for sentence. for
@ither situation Commissiomer remains a tribunal in the
structure of the force. Even where it was to him only
for sentence he is still the appellate tribunal under

aection B3, Imevitakly the Commissioner is involved
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where the allegation is of a seriows nature. Only if
the Commissioner is the tribumal is the appeal directed
to the Governor.

8o the Commissioner, e necessitate, is the anly
proper iribunal.

Sheak v PP (1986 C.R.C ( C 3

DeSmith p 276

At some stage Commissioner would have to consider
the matter. On appeal when he might be asked to ifreat
it 3% a re-hesring. The matter would be referred to him
for sentence. It i in that context that Standing
Drder 31 is formulsted. He wouwld have to deal with the
matter notwithstanding he had suspended the official in
anather context. Therefore any reasonable misgiving
Lhat there had not been a fair hearing would have to be
put aside.

24th October, 1990

SOLIGITOR GENERAL continues?

Sec.

B

e Smith p 377

Gould Commissioner have disgualified himself and
appointed a subordinate to hear the case? Tuo
discretions.

1w The size of the Cayman Force made it impossible
that any senior officer would not have had prior
knowledge of the allegations against the applicant.

@ If one accepts that it has not been establishedd
that the actusl case papers were seen by the
Commissioner he would ke in precisely the samne
position as any other officer.

3. A case of this nature given the strictness of the
law is not contemplated as being within the
category of cases which would be ordinarily
delegated for trial to an officer subordinate to

the Commissioner.

of the FPolice Law

This provision contemplates cases that on the
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faece of them could properly be within the provision of a
Senior Officer bubl during course of inguiry itself it
becomes apparent that the allegations were so serious
they should be referred to the Dommissioener for
sentence. That provision is not intended to apply to
cases such as this oneg where from the outsei, an the
face of fthe case is one that miaght reguire the sort of
sanctions only the Commissioner can impose. So by
necessary implication it would not have been possible in
the circumstances to constitute a different tribunal
unaffected by intersest any more so than the
Commissioner.

lNeSmith p 277

futen v Rayner (1988) 1 W.L.R. 1300 at p 568. Shows that
there is an objective way of =approaching this matter.

Te it reasonable to suppose that Commissioner would have
% bias against a junior officer who comes before him?
Why should thast be supposed?

Continuing at p 368.

Bheak v PP, (1986)L.K.C. (Const). Held Court was a court of
necessity. Ruby's shooting of Oswald. John s trizl in
Dominica. East End murder case.

Governor at p 136 is not the position here.

Lhat actual hias in this case needesd Lo have been shown
bt g Lisabht of the aubheritiss and aiven the nature of
the organising  invelved it could he that in certalin
circumstances nothing less than actual bias would amount
to a disoualification.

DeBmith p 263 footnote 12 refers to Camborne Justices ex
parte Pierre (1954) 2 A.E.R. 830 Supports McCann’s
phservation in his affidavit as to Lhe uwsual procedure.
It touches also on ground 3 as we say that ground is so
proved that it is speculative.

the principle in GCalvely

53/1-14/6
Rule 3 of the Grand Court rules touches this guestion.

It is nobt silent on the guestion entirely. It
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contemplates the Judge has a3 discretion having regard to

whether or not there is other sguivalent of recourse.
But I make no big point of this ss we have always been
prepavred to deal with the matter on the merits.

We submit the decision taken by the Commissioner not to
disgqualify himself was one based on 3 proper
ponsideration of the relevant principles albeit these
principles had been briefly canvassed on both sides
efare hin. It was a proper exercise of his
discretion.

Ghied Comnstable of N. Wales v Evans (19832) 3 A.E.R. 141.
It would be imappropriate to grant an order in terms of
Lhe declaration sought in para 1 of the notice of
motion. That is anm order for guashing the
LGommissioner s decision. The effect of such an order
Wwoulyd he that the decision would be a3 nullity resulting
im oan zuiomatic reversion to the status guo ante.

For the reasons set out in the Evans’ case that woulsd be
an undesirable state of affairs 3s a3 matter of publice
policy as regards the administration of the police
force. A proper remedy in these circumstances is

damages.

in reply:

We seek leave to call Constakle Fouwell.

We object. It can anly be for the purpose
of making further enguiries which should have been made
irn the first place to ground the drd garound of the
application. The test of reasonable suspicion of bias
is an objective test. It is what a reasonable person
ohserved in the proceedings on the date when they were
Meld would have thought such person being reasonably

apprised of all the relevant circumstances.

S0 far on the pleadings the Court has been afforded only
3 little glimpse into those circumstances. He have
gyubmitted that would have been insufficient. We do not
gsee how that can be at this stage rectified.

By seeking to brimg in that which the reasonable
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nbhserver at the time may or may not have been 2ble to

vsonteaplate. The ground it should not have given leave

in the first place,

Hote 3351 - 14737

It is simply a guestion of whether the nature of our
case is not being changed. He is called simply to
indicate the mature of the evidence he gave at the
grguiry into the conduct of the Commissioner. Ta put
the full information before the Court. S0 this Court
can assess whelther or nol having regard to those facts
Lhe reasonable man knowing of those facts would consider
tThere was bias. Im making this application I do not
subserib2 to the view that what we have hesard iz not

gufficient.

SOLICITOR GENERAL:

What is alleged is that because of the evidence
Fowell might give, a reasonable person might suspect the
Commissioner had bissed dishelief of Powell so that bias
came in when Commissioner sat in judgment on
Frendergast. Would have at this stage to determine
whather the Commissioner took any issue with Powell.

For if there was no contest why would there be any
reason for a grudge? If the testimony was not pivotal
Lo the outcome why would there be 3 grudge? We accept
Lhat actual bizas has not be to shown but before any
reasonable onlooker could assess reasonable suspicion of
lkias those would be relevant consideration. The
responsibility was on the applicant to make reasonable
inguiries even before wsing the evidence. The fact
they are making this application was to show how unsafe
the ground was at this late stage. The are now seeking
to balster the ground and that would fundamentally alter
tLhe nature of the proceedings =and be unfair to the

respondent.
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Leave is refused. EKeasons to be given later.

This case is not that proof of actual motive orr the part
of the Cowmmissioner.
Tt dia not about the tribunal being the only tribunal by
mecessity competent to hear the disciplinary charge.
It i not shout an enquiry on the part of anyone
relating to the inner workings of the police force, the
interpretation of the Police Law, its requlations and/or
standing orders.
It is not asking for an order of mandamus. Merely
soaks to guash Commissioner’s order.
I submit the applicant has established his complaint
that the tribunal was affected by bias for two reasans
vim:
letter of the 5th May 1989 when reasonably
interpreted by reference to the words woulid
glearly indicate the Commissioner had more than a

general outline of the charge. That is established

by 2

1. Wording of the letter in particular the case
of the word *seriouws® in the lst paragraph
ard the 2nd para the words that the ®papers
relevant to this case are almost finzalised®,

2w Commissioner’s statement at p 21 uwhere he savs

"I was left with a decision® shouws that at
Lhat time he must have done what had to be
done to make that decision.

3. The third paragraph of memo of 27th June 1989
could not have been writtem had not the
Commissioner gone through the file on this
CRSE .

4. Any constraint the Commissioner might have had
or felt in June does not operate in May for
the reason that as the Crown points out in May
the investigation was proceeding along lines

of criminal charges. S0 given that



26
circumstance and the absence of the Deputy he

resumed the final authority and decided not to
proceed alone the line of Jdisciplinary
proceedings.
5w No affidavit from Commissioner dealing with
what happened in May.
FPowell did testify at the earlier inguiry
concerning the Commissioner having regard to the
test of reasonable suspicion of bias all we have Lo
sinow is that those two circumstances existed and
that a reasonable person knowing those speciflic
girpumstances would be entitled to conclude that
neither applicant nor his witness could receive

impartial consideration by the Commissioner.

The test in Liverpool as compared by Whittsker
and opposed by the Bristol Crown Court case is the
applicable test. The third page in the Judgment
af Ackner in Liverpool when he deals with the

reasonable man.

It is clear that having regard to what
Commissioner said when he gave his ruling at p 31
of Judae’s bundle and at top of p 22 in Znn para,
he determined whether he could have the matter on
the hasis of the punishment thal could ke meted
Ut a It is an indication of bias as punishment
can only be determined after hearing the matter.
Further Sec. 93 permits an officer ather than
Commissianer to hear disciplinary proceedings and
if during the course of these proceedings he finds
a serious offence proved he can refer it to the
Commissioner. There is the presumption of
innocence. The Cayman law permits bLhe
puatablishment of a different tribunal. Sec. 48
shows what offences are serious offences. What I
am saving is that the mere fact there was

corruption Joes nobt make it an offence only the



Mayrmard v Osbourrne.

Calveley Principle

i
Commissioner can try. I adopt from Liverpool ithe

penultimate paragraph of Ackner that
administrative convenience is not to be given
greater priority than justice. Court should reject
the submission thalt Commissioner was the only
tribunal competent to try the case. In Bristol
Grown Justice Savaye adoplted Ackrner’s observation
in Liverpool.

Clearly if we were right as to 1 and 2, Court
is entitled to come to the view there was an

improper exercise of the discretion.

Ioes not dilute Lhe standard of fairness
required for disrupted process. Trinidad & Tobago
vase fits that bevond doubt.

We say that Standing order 31 governs the
Commissioner’s conduct of disciplinary proceedings.
He was bound to observe. Not only the letiter but
the spirit of the standing order.

This case triggers the applicability of standing
order 31. The licensing cases are governed by the
Liverpool case (8See the Bristol Crown Court casel.
The passage is at p 878 and sub para 2 of the

Meadnote Wood L.J. p BE2-HES.

The rule of Cayman is not as in England.

033 r 4 (12

p 792 Summary of charges made (3)

Dur rule contemplates that the applicant is

permitted by rule to bypass the appeal procedure

without having to show exceptional circumstances.

Even as the exercise of the discretion given hy

rule 3 the Courts in the Cayman in exercise of

this desecration would permit judicial review as an

alternative to appeal where the competence of the

tribunal is in gquestion. It is not mandstory.
The remedy.

Bvans’ case.
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Attridge v Frotection Board., To be found

i the Caymanian Reports.

By qguashing the order the status guo ante
would apply to the applicant but the Commissianer
would be at liberty to deal with this matter. It
would be mutually inconsistent to say he did not

have a proper trial oot I am sawarding damzges.

The fact that the letter was wused in the

application before Schofield implies nothing.

The significance of Powsll giving evidence
cdid not arise until after the hearing. Powsll is
rmot a3 lawyer.

Fefore Schofield we were concerned with

legal representation.

Judgment ressrved.



