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IN THE GRAMD COURT OF THE CAYHAM ISLANDS
HOLDEW AT GEORGE TOWN GRAND CAYMAN

CAUSE #360/91

BEETWEEN CHARMGTT 95TLT APPLICAMT

AN COMMIBSINONER OF FOLICE BRESPORDENT

Mr. Albeeaga  wibth MWs 07Conmor Applicant
Solicitor General Fevpondent

SOLICITOR GBEMNERAL: With me are Inspeclor Gibbe aned the applicant

Const. Kharn.

MR. ALBERGA: Applicalion is to set acide a Production Order maie o

the 1260 August 1991, Consbhable Khan bhen oapepeacod and made
application. After hearing the evidence that was recorded order was
made that C. $. Bill 9ive access Lol
*531l files, documenls, accounts and records used in
ordinary business, cheques, conbract transfer
conveying any Lransacltion dealing wvith  Mre. Grovand
Garces®.

The order vas served on C.65.6GL11 Ly Const Ehao aller he
ﬂad belephoned Hr. Bannon ard infoemed him he wisteed ta o osew hidm and
discuss Lhe case of Dexter Ebanks and Shaleen Ebanks who have been
charged.,

Or the 1440 August Mr. Rannon wrote to Meo Avchie (C.0)
Letter emxhibited to Bannmon’s affidavit. Trber alia a sbay wasz asked
for and on 22nd August Mr. Archie replied.

Or 3rd Sepbtembes #Mr. Bannmon weote Lo Solicitor General
and on Lhal day an originaling summons was filed wilh @ peguest Tour a
stay. Gill on my advice, produced biis file dealing with a gale of a
lot at Friltany RBay to Barces those documenls have bheen sesled.

Misuse of Druygs Lavw  secbion 16 L (6)

Two aspecls for making rules?
(ar  rules dealing wilh discharge
Clad pules dealing wikh bhe procedure for application.

No rulee have been made under this seclion aned Lhis application for a
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discharge is bhe ficst come Lo bhe Couctss Tt is hoped that out of it
Will emerqge important guidelines and rules for Lhe maling of those
applications. L i bhe ficsb ocder to e made bhat is dicected to oa
target. Ere bhe past they have beeo dicvecled Lo banks,

First guesbion L4 whether T bhave jueisdiction to
entertain Lhe applicalion. Clearly vou have. Reaswons are

Drder wmade e parte,.  Theeelore as in Cngland this court

has dnherent juricdiction to selt it ssidge - U 32 r 6

givesd power tu make an #x pacte order

Mote 32716714
A ex parte ordee cannob be appealed. Wa.E.A Becordds Litd. » Yisions
(19823) 2 A0LWR. 9589, Held intee alia that Court of Appeal will not
hear an appeal against an order made ex parle. AL p 593 ex parte
orders are essenbially peovisional.

Mimema Maritime (1984) 1 AE.R. 398, Here an ex parte
application was refused. frnother wy parte applicatinon vas granted.
Inter partes application discharges the order made.,

Hisuse of Drugs Law ditseld imports 2 power of Jdischarge.
Francis v Francis (1988) 1 ALE.R. 677, Held the application should
not e inter parvbes. At pp 679 - 680 Lloyd L.Jd. deals with the
point. A matter for the rules dis Lo decide.

(1)  How arn application to sob aside should be made

(2 Vithin what Lime i1 should be made.

Ferhaps the documents should ke put in s sealed envelooe amd held by
the Clerk of Court. Perbaps also i€ the person served intends to
apply he should bell no one he has been sepved, P b does he dc
guilty of contempt. Englaned sayve he showld keep silent.
Section 16 L
Mote Lne words "within such periodg as Lhe order may
iFy® dn 16L (2) shoald apply to both Ca) and () of 16L (2.
The last paragraph of Lhe Gereral Nole ab end ol seclion
27 does not apply here. See 16T (8) (i) which deals with the
Confidentiality Law.
Effect of 16L may be summarised in this way
(a) Application must e made in conmmetion with an

inveshigation into drug tralficking
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befors aceess s 9iven Lo bthe documents. That i« the safeguarad agilven

to persons who mnay be sffecled by any order wunich i made. The

Courts should ensuce bhat bthese hacsh peovisions are oob abused and

that the condilions laid down ave strictly complied with. I

therefore say bhat [ bope bhat olear rules will emerge feom this

applicalion and whal supporting evidence is reguirved and ohat
proceducs ds bo e Followed ard the time Limibs sel. T ds a test
case for the layving douwn of guidelines and stancdards.

Grounds for setting aside the Order

I'the are:

1. Mo evidence oy material wvas pol  before Courl uhich
could onoanalyais constibtabe geounds Foe concluding
fa)  lhnere vere oo reassonable groonds Lfor

guspecting that ... .. Dad carcried on or
benelitted from druy Lralfficking

() tihere wers reasonable grounds Foe suspecting
tht the materisl to which the applicalion
relabed was likely Lo be of subsbtantial use Lo
the application as no particulzr material or
material of a pgarticular desceripiion was ashked
for and Lhe failure of the ordey Lo so specify
vibiates it.

The words "particalay materisl" have been used in obher slatules.

(o) there wepre no cessonable groumds For believing
itowas G Lhe pablic intlerest Lhal Lhe
material snhould e produaced because of the
enefit Tikely to accerue Lo Lhe investigalion
if ib owas obbained as Lhe matecial was not
specilfied in the application and consequently
3 reasonable beliefl as to its benefit to the

investigation could nol be areived at,

o Provisions of 16L have not been satisfied
gufficient or al w211 Lo justily Lhe making of an
orcdee Lhersurder .

Fu The only conmection belween Garces - Lhe person

mentioned in the oedee - amd a Jdeag beafficking
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affence i Lhalt he 1o from Panama ang is the

purchaser of a2 lobt of lamd in 3 subndivision being
marketed by the Bhanks against whom chavryges under
Lhe Misuse of Deugs Law ave peroliong.  Those two
factors are a wholly inadegquatle connection on uhich
to Find a reasonable susploion.

4., An ow maltler of law Lhe evidence ol Mhan belore the
Court is insufficient bo fouwred a reasonable
suspicion of the matlers the law reguires that
there be a3 reasonanle susoicion of aml certainly
ot of druy trafficking.

Hla There wvas no evidence to show thal there were
reasonable grounds for suspecling Lhal the malerial
to which bthe application related did nob consist or
include items subjecl to legal privilege.

G I all the ciccumsbances the said Peodoeiion Order
having been made wvilhoul the benelil of submissions
as to why it should not have been made was wrongly
macle .

Breal

What is bthe test Lo come bo the conclusion for ceasonable grounds to

suspect and what is material.

L

eno v 0/Brien (1964) 7 W.L.R. 192 - reasonsble cause
to suspect. Letter H p 190.
Officer muel have reasonable cause - a objective test.

Luntch hbreak

ph (1964 7 W.I.R. 372, DNeals uith

L

reasonable cause Lo suspect o As in the obher vases i1t decides that

the test is objeclive.

SOLICITOR GENERAL

We accepl the Lest is objective.

E v Spragqg (1973%) 23 W.I.R. 371.

Darvin Melean (Ho 19 of 19790,

Was bhers avidence that could lead bo b conclusion
that Garces vas assisting in drug Leafficking or had cseried on or

Bensfited from deuy beafficking?
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Statulte does not deline walerial of 2 parlicular

desceiption or parbicular material.

Order 70 allows letlers vogalory aod and Locbhids

Note 70/1-0/03 amd Note 771-6/8

Where a statule layse down a Limilalion on an orvder and
only pacticular Jdocuments specified a wide canging application should
not ke made but should ke Limited Lo particulsr docomente specilied,

Ee Asbestos Insucance (19835 1 ALE.R. 716 at p 720

#

Production of Oocuments

BEREAK
Statements in the White Book and the Asoestos caso ds as relevant din
criminal proceedings as in civil  proceedings and Lhose remarks are
not limited to evidence peior to treial,

Section 2 (A4) (L) of English Evidence (I'voceedings) 1975
is btie relevant section ard bthab section is extendad Lo criminal
proceedings by section O (1), Those seclions have been Lransported
into Cayman law by bthe EBvidence (Procesdings in obher Jfurisdiction)
order 1975,

MR. SMELLIE:

In criminal proceedings section O (1) only applies Lo
procesdings that have been instibtubed which is nob Lhe case here.

MR. ALBERGA: Carvers case (1980 - 83) at pp 317 and 319,

Section 166 (1) speaks of particular material or
material of & particular description. That s & distincltion wvithout
a differencea. Whatever 4t is it must be specific.

MR. SMELLIE: Section 16 L dis in aid of investigations whilsl the
Overseas Jﬁriﬂdictimn order relates Lo cediminal cases bhat have been

instituted.

MR. ALBERGA:

The spivii of 16L ds Lthat there musl e no Lishing. 1t
was dntroduced to foecus the applicabion in amd order dn oo catiornal
Wway .

Particular material mighl be 3 wscale.

It canmol e a canging type ol dnvestigation. It dis

internded Lo put a restraint.

MR. SMELLIEs We ask Lhwi MHr. Gill do not discose the maller wiln the
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client. We are of bhe visw bhalbt 4F the client is told the
investigation could be prejudiced.
MR. ALBERGA: Cerlainly he will abide wibh that. The documents aee
irn the safe of bhe Clerk of the Court.

A journed Lo 2020 on the 2040 Oclober
COURT™ Mrings Mr. Alberga’s allention Lo Jones v German

(1897) 1 Q.B.

(1896) 2 Q.R. 148.

=

28th October 1992

Hr. Alberga with Ms 0°Connor
Solicitor General

Constable Khan is present.

MR. ALBERGA CONTINUES: This was an ovder for genersl waterial. T4 iz

violated because it ia not Foe pacticulac material.
Jones v fGerman is a sexrch varrant case where Lhe search
warrant was attached on bwo grounds:
1. T4 find not alleged as a facl thal 2 larceny
brag besn commd btedy and
Py Tt oid not specify the particulse grounds for
which the search was orvdered.
Courts hold thal both arquments failed as all thal had lo be
alleged was!

1« A suspicion that a larceny had been committed

m
£

It was not necessary Lo speocify in the
information the particular goods.

1 concede it is not necessary in bhis case to
allege that Garces was in fact assisling in druy traffic. All
tLhat has Lo be alleged is that there were reasonable gerounds for
having s suspicion he was  doing 50.

But on Lhe 2nd point there is no statemend ino the
Jones v Hecman case that reguices pacticular maberial must be
specified whilst in this case there iQ 2 statulory vreguirenent.
See Lord Russell s judgment at p 204 of Jones v Goeman. That "%
my submission in this case.

When the meanding of the vord "particualar® is

considered L particular is vital and it must have contraszted
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"general”., The draflbsman was seeking Lo achdeve pacbicularity

not a3 genersxl caleh all description of the documents. [ have
fournd no case thab comments on bthe woeds dn bhe sbatubte L submit
the dictionary meaning.

What has Leen asked Lor or ordered is general.
That 4 why it i3 a "fishing",

Tt dis vave Lhal it happeos ot dn this dnstance Lhe
words ace tautologous.

GROUND 1 (a) {

F_.U%

Ton of

A
This submicssion concerns the .8

"deug beafficking” There acse dmportant omissions from the
definition of that expression in the local Law which sre incloded

in the English definmition amd bhe abe

e of wivien dn the Cayman
Islands mabkes it impossible for a production ovder Lo be obtained
inm a case of bhis mature. o follows bthat when wvbab s alleqged
is for money laundering the statule must be amended Lo a
produetion order.

First proposition dis thal Lo obtain s production
order urder seo 16L there must exist reasonable grounds for
sispecting Lhal & specified person has carrvied on or has
henefited Ffreom dewy traflicking. I oask Court to consider 5§ 16L.
Sub section (1) yefers to sub section (2) which refers Lo rule 9
(4) which sebks out the conditions for section 503, The persons
has to be:

"parrying on oy beneliting from drug teafficking®
Definition of "deug teafficking” is in Law 8 of 1988. The
English definition is in seclion 38 ol Lthe Eoglich Act (a) ()
and (c) of the Brglish definition are to the same offect as our
Cad, by and (¢) But what follows in the English Acl is nol irn
our Law, The EBrglish cateh a peeson who eobeced dinto an
arvangemnenl to assist Lhe drug tralficher. That comes within
the definition of careying on or benefibting from drug
trafficking. That dis the distinction belween Lhe Lnglish and
Cayman definmibions. Tt dis of utwmost importarncs in a3 case of
this nature., Cosybmit Lhere is no basis Tor suggesting that

Garces has ccarcied on or bernefited from Jdeugy beafficking as



Q)
definsed in oue Law. There was no evidence befocve wme angd bthere

is no evidence Lo indicale eilners

tay  thal Gaveces produced or supplied a

conteonlled drug.

(h) thal Garces stored n controlled drugy op

() dmpoeted or exported a conbeolled droug.

What is histlorical in Ehan's evidence is thel larces assisted in
drug teafficking by parbicipating in a money Laurdering
operation. That die the crux of iLhe allegation.

I do not accept bhat the esvidence Khan put before
the Courl is capable of giving rise Lo thal suspicion. Thal is
a separate issue bub assume 1t Jdoes. LBven 5o bheeo ds nobl s
sufficient hbasis under oul Law Tor obbaining s proeduction order.

The reascan Tor thal i

oo

v that the offence of assisting  in drug
traffichking is a separate offence under secbion 16 0 - which i%
section 24 of Lhe U.K. Act but that offence has ool been aneluded
in the definition of dewg btrafficking as ib has been dn the UdK.
Law.

16 D is in Law No.d of 1989 and dis bthe esquivalent
of secbion 24 of bhe Bnglish Act. The two sections are
identical and create a separate offence of sssisbting in drug
i

trafficking. In Englarnd that btype of scbtivity is included in

the offence of drug trafficking. Hut not here.,

The omission i+ important. I owas Iefb out in our
law when Lhe draftsesman delined drug trafficking.

The upshot is bhat there is no basis on which a
production vrder can be made in this case because al the most
there is some slight suspicion of Garces assisting a deuy
trafficker with money laundering under sec 16 0 kot Lhal dis not a
basis Ffor getting a production ocedec urnder 16 L oas bthere iz no
evidence either ol carevying on or benefiting from drug
trafficking as defined in our Law which @5 a necessary

pre-cordition Lo be satisfied before a particular order can be

obtained under 16L. Qur Law should be amended,

So T submit
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1« Mo evidence Lo show Garces carrvied o oand benefditedd

from dewy teafficking.

g The evidence, 8 evern il could give vise Lo a
reasonainle susoicion of asusisbing a dewg teafficher
(wnich s ot aamitled) 1L cannol @mount to
carvying on oo benefiting from deuny Lealficking as

defined dn0 cur Law.

3 a Therve it o loasg

is on utiich » procguclion order can
bree made without amerdment.
What Kihvan was saying
Khiarn suspects Gavcies of money Launiering. i
ot alleqged that Gaccies produced, stoced, or dimported or
controlled dgrug.
Assistance in Constructing Rules.
Ex parbte Taylor C1908) 1 M. .L.R. 705,
p 709 al lelter B - "These Uere o.ooaeaow
p 71% at letter E
p71l% at letler 03
Tt involved 5 case wvhere bhere shoula have been an inler pactes

application which dis nobt bthe this. Req v Adsebas:

£1986) 1

W.L.R. 1292 (This is the case that risks destlruction ol malerial)
Ex parte Carr Co - 958786 (Special procedure material) E v
B.C.C.1. (1989 3 A.E.R. L.R. p 673.

Headnote Ex parte Baines (1987) 3 A.E.R. 1025
Sec LGL A4 (k) (ii) O whom 35 e onus Lo show that bthe items
do nol comprise items of legal privilege. Since the zpplication
is ey parbe presumaibly the applicant must show bLhey arve not
privileqgend. They must specily the ilems. So bthis is Turther
gupport for bthe acgument that bhe dtems must be sarbticularizsed.
Summary

| Foll together grouncds 2 8 0 overleafl.

o deawnd U ooverleaf.

3. There are o parbiculzxy wmalterisl or malterial of 2

particular description as askaed For oce soecified in

the order itsell. Thiat failure viliates Lhe
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order.

4, Tne view of 0 above Lhere are;

() no reasonable groumds for suspecbing that e
material was likely Lo be of substantial value
to the investigation

(k) no reasonable grounds for helieving the
material should be produoced because it Wwoula
be of benefit.

i Mo evidence to show there wvere rexsonable g ounds
for suspecbing that the material dJidh nob dnclade or
consiat of items subject to legal privilene.

£« The provisions of sew 16L have not bheen satisfied
sufficiently or at all and a production urder made
under that section cannot be justified arnd should
ke sel aside having regacd Lo the sbove in

particular 3 ard 4.

Supplemental Affidavits will bhe preparecd this
afternoon and secved shortly.
Court: Adjourned to the 20th and 26th November at 92130
A la
MR. ALBERGA; I object Lo the receipl in evidence of Hhan's
affidavit sworn the 13th Novembsr. Ordee was made 13th Auqgust
1991. Originating summons was filed 3rd Sept. 1991 after
certain correspondence had baken place wibkh the Crown.
Application of Jrd Seplember was supported by Gill’s affidavit.

viting certain

.-

Mr. Bannon £iled an affidavit on BLh Seplember exil
correspondence.  On SLh September a notice uvas fd Led drwidcating
the grounds of bthe application was Filed. My notes of the
hearing were obtained on the Lith Seplenber. Gill Ciled
Affidavit on bhe 12th September. Khan filed a lengbtiy affidavit
in reply on the 8Lh October. Tte purpose was an altempl to
patablish bhab Gacoies was asslasbing in monay Laundering.

Or the basis of that atfidavit evidence Lie matter
came on for hearing on bhe 9200 October 1991, The assumphbion was

that was Lhe end of Lhe alffidavit evidencs.,



13
Matter we parvt-hesrd on the 2%h Dotober and

adjourned teo 28Lh Octobee for completion. On 2000 Dotobee 1991 1
concluded my submissions bolh on the facls ad Lhe principles of
1law. It was bthen adjourned Foe the Solicitor Wenseal to reply
taday., Sulicitor fGeneral then indicated he wvould e dnolading
draft affidavits with Me. Ehan.o HWe received these affidavits on
the l4th November. T submil the parties had ample Lime to file
and serve any affidavits necessary for the dnbee varbles hearing.
Nothing has srisen ex inproviso or which wvas ool prescribed or
set out either in bhe notice of bhe ygrounds on wvhich my
application would ke based and which T had sel oul.

It is neither right noe fair For the respordent to
introduce further evidence after the conclusion of my wrguments.
A1l the facts in bLhe possession of the Urown were theee and could
have been produced earlier. YThere must be sn end Lo the £iling
of affidavits. There had been a great deal of time between the
gth and 28th October for time to have been sought for furlher
affidavit evidence. There was no exceptional cireums bances to
warrant or justify a like affidavit with numerous exbibits. A
Ffurther considecration is that T cannob discuss the mabtbter with
ANYONe .

SOLICITOR G[ENERALS Exceptional circumstances.

This matter, although intec partes, is not like 2
civil matter as it involves important matters of public policy
ard the administration of justice. It is a test case. The first
application for the discharge of a production order of this wort.
The authorities suggest that the court even at bhis late stage
can order Lhat the production order can be varied, discharged or
upheld on evidence beyond that originally submitted.,

Gill, in his affidavil of 12th September, look
imsue with bthe entire premise on which the application ws macde
2@.9. "il die ridiculous ele.’ Trn hie fivet affidavit dn reply
Khan seeks to exeplain why it was the dinvestigation toolk the
approach it did. AL para 19 he slated

"investigation into the UCaberas drug

trafficking activities are slill
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continaging”.

It is important that Courtl is provided wvilh as wmueh

informabion as can be provided aboub the Cabecas geoaup B whole

Garces ve helieve is an instrument of the Caberas organisalion.,
The latest afficdavit seesks bto show that conmeobtion ard Lo
demonstrate why the police believe drug tralficking is ﬁti11<”ﬁ
gqoing on and why it is believed Facilities in bthe Caywman ITslande
are beinyg used to facilitale thal activity. 1 Lhe applicant hiad
a proprietary interest so ib was a matter beltween party Arl
party. Alberga would have greater justification for his
position. Any guestion of prejudice acvising feom the late
service of Lhe affidavit must be viewed in the conlexl of wvhat
the entice application is about. I odoes pot oeejudice any
interest of Alberga’s oliend. I don’ L urederstand Alberga Lo be
sayiry Lhat any relevance in the affidavii requires cedearch nor
does it alffect whom its was served on or the Laking of
instructions from Garces. Tt mabters not when the affidavit was
served as dnstructions could not because of il the slatutory
undertaking have been taken.

The premise was from the outsel that Gavces wvas 3
money laundever. That is still bhe premise, Uhat bhwe affidavit
seeks to show is Lhat by his involvement drug trafficking
continues. Those are matbers very relevant to the
determination of the application.

MR. ALBERGA.

The affidavit it totally irrelevant because of my
submissions that a production ocder  cannot be obbained here
tLhougtt il can ke dn Bngland. e Lthal as il may there must e
order and sececeaseswnss L0 proceedings.

B:iB% Have not Lo be against Garces.

COURT I oam prepared Lo give you time Lo answver lLhe
affidavit otherwise I think I should allow it as the couct should
have all the information il can have and Lhese proceedings are
rovel amd not like ocdinacy civil proceedings.

MR. ALBERGA: That is a matter for lhe Court.

COURT & I The affidavil will be allowed,
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ADDRESS OF SOLICITOR GENERALS This 1w an imporlszel cnse, It

1w bhe Fiest of dts kind. Gowet will bave to make
pronouncemenls on section 16L or.

) . exvlent Lo wvhich il wmight be taken s vesiing in the
police new powsres of dnvesbtigabion in e effort
against cdrug trafficking. I might ada money
laundering.

2 the righte of persons wvho hold Lhe informstion Lo
be divulged,

B rights of those to wvhom the information related of
might relate.

4, it will reguire the court to establish wnat
procedural steps must be followed befaore Lthe court

grants orders for Lheir divulgence.,

It has become apparent feom examinakbion of the

£h

provisions of the order velaling to Lhe Court’s
power to discharge the ocder thal these powers are
not expressed as clearly as they could have heen.

6w the matter of jurisdiction also arises.

JURISDICTION:

Court’s pover to discharge what appear to be an ex parte
order. Alberaa sugeested it was a provisional ocder armd Court has an
inherenl power of discharge. The resl reason for this issue is Lhat

oviliv
the Court’s order appears to be final order. It is agssse wmade to the
applicant Lo produce documents within a specified section. Section
16LC2)Y s expressed in Fimal teerms, There are no provisions pHpressly
i the lsw thal make Lhe order subject Lo the right io lhe person
affected to apply for a Jdischarge. The pight Lo apply for 2 discharge

or varialtion is only implied by LGLCGY.

Recause Lhe powver Lo make the order is slatutory the
power Lo vary or odischacge one would aupect o be stabtubtory.  Bul it
is only implied by the stalule wo il is a matbter of Lhe Farliamentary

intent. Thers is a strong indication bhe Legislature 3o intended.

This aspect of the matter has caused concern in Lhe United Lingddom
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where as here, Lhere is no express pouwer Lo vary or discharge. Uoited

Kingdom Coucts have baken the view the oower i5 dimplied, Seo the Q.B.

in Francis v. Erancis (1988) 1 ALE.R. at p. 677 abl p. 679 lelier C %

In.
Report of the Home Office Morking Group oo tihe drug
trafficking Act sugqgests the law be amemded to make it owlear the order

made just granted is ex parte.

. to discharae angl yvariation.

pruer

MAN

ER IN WHICH JURISDICTION I8 T0 BE EXERCISED

I agrese with Alberaga it should be v bhe wmanner that the
Court exercises its inherent jurisdiction. %o Lnis order will not Lbe
3 Fimal order until afbter the determination of the inter parties
proceadings.
I share Alberga’s views of 032 1 6 so the case Lival have

developed around that rule are applicable. Thase cases w@sbtablished

inter alia the following important principles.

1. Court has an inherent jurisdiction. It is a statutory
jurisdiclion by implication Lo vary an ex parte order if
it feels bLhe original order was made under 2

misapprehension in bhe Light of new matlers deawn to it

i1

attention per Uenning MuR. in Recker v. Noel MNote

32/1-6/16.

s No wsy inhibiled from discharging oy varying original

order.

3. Nuty of applicant Lo make a full and Trank disclosure.
C. §. Gill relevant facts Hogen (1980) P 189 at 20).
The principle applies subject 1 sugaest to certain
restrictinn such as bhe ddentifying of inforwmants. Al
disclosure may not go so far as Lo disclose idenlity of

the infoermants to the pacties bLhouah it may De necessary
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to discloee it to the Courdt. This shows Lhe noveliy of

Lhese procesedings.

4., By following the grant of zn ex parle order Lhe evidence
shows bthe ocder was justified. The Fact that the
evidence in Lhe ex parte applicalion wvas nol as strong
ns it wltimately hemmmﬁ‘dmu% prob dn bhe absence of mala
fides or some other material noredisclosure allford as
ground for challenging the ocder. See Dunn L in WaE.A.

RPecords (1983 ARWR. D89,

KHAN’S AEEIDAVITS & GILL'S AEEINAVIT

We seek Lo provide as much informatbtion as possikble.

Gill s Affidavit

We reqgard his 302 as an dmportant admission. 1L is
important to the investigation to have those racords produced.

kY dis a matlter of record

3(d) What the Panamanian lawyer informed has qone
further than [Bill has summerised here. More importantly he 18
challenging Me. Khan's suspicions.

F3CE) The wvhole system of money laundering and now it
operates is made an dssue Dy Bill s question. L becams important
that to Lhe extent thal Khan failed to produced Lhe relevant
information to the Court that he should do so For bthese proceedings.

AChY has 2 admissions nol known Lo the dinvestigators

(i) to secured permission Lo pay cerbtain funds

(ii) he has the agreement.
DEXCO is the Company t%@ugh vhich bthe developmeant of Ceibtbtany EBay wag
undertaken. It is owned by Dexter Elanks and his wvife bol Lhe true
beneficial ownership was the Cabreras. Lo omanaged tihe land at

Ny

Brittany Hayrwaﬁ declared by Lhe Cabreras Lo UG suthorilies Lo have
been acquired with the proceeds of deug trafficking., o declared
astensibly for Lthe purpeose of sentencing in thal oune oif Lie Dabreras
wouled voluntarily surrender it as bhaving admitiedly been acguired by

those unlawiul means. instead il has been shown there hase been a
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rumber of sham bransactions by which parcesls ol Lamd ab Orithany Bay
are being & sold Lo thivd parties wio wppeasr to be wilhoul nolice
eithee of the Cabercas involvement or by bhe surcermdee of the propertly
to US Cdurtgﬂ On the Tace of it Gerces is such & person.  We will
shiow in relation to Gerces bhab bhe has purpocbed Lo enter agreements
to buy paveels of Land sl Brittany Bay alresdy oslensibly sold to
other parties. The money ostensiibly used by ferces ocamne from the
Cabreras. Having found Garces’ file the police contacled their
contact in Panama who said Geeces might be the person.  HKhan should
establish Lhat.

AC1) Gall ds of Lhe impression bthal fievces is under
investination for an offence commibtbed here. e say it is not
egnenlial. At this stage the Lhrust of Lhe dnvestigastion is the role
he played or might have played in assisting bthe Cabreras neganization
in drug Lrafficking through money laundering. 7

v e Ko

It will ke a guestion whebhsr this was a Fishing expectation

or action Ltaken is good reason for suspecting Gerces.

(k) We do not say bLhere ace reasonable grounds for
suspecting Garces of drug Lrafficking we say there are reasonable

X . : s o R i .
grounds for suspecting him of having benefitihg form it and having

assisted in drug trafficking.

EREAK

Tt concerns primarcily the benefil Lhal Garces derives
from bthe dreug teafficking. As it shows he is vorking Fore bhe Cabreras
he must be gelting a beneflil. He is thereby involved in the
fictitious sales of lobts 1)L and 16 which are "sold” and to him and
then "sold" to Golden Globe. UWhelher Garces is connected wilh Golden
Globe is not knowr.

As the organisation is still trafficking in navcolics any one
involved in laurdering dreug funds of the organizabion may din part be
assisting in the Lrafficking as the laundered funds asre being plougnend
back inbte bthe deag teafficking. Tt i Tike any obher business.  Some

funds used-Lfor the henefit by the people dinvolved.  Some ploughed baclk
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into the Dusinests, The concern of Lhe L.1. i

C.l. have been used and are being used for

nave Lhe Cayman Islands been used they are

trafficking by the Cabreeras’ organisation.

For the purposes of seclion 1oL

connected to bthe organisation shall be beeabed

within section 1604(2) Garoces is such 3 person.

careied on deug teafficking but that be has benefitbod from

e B separste bot velated

application is Ffor the purposes of an

trafficking., Mot an dovestigation inlo

engaged in or has benefitted Frowm deug

only necessary for Lhe allowing of an ovder,

target of the invesbtigation. G0 it hag

persorn who satisfies the condition of 4 (x) is

whesl". That is a safeguarad bdlbt in bhe law.

Breal .

MR. SMELLIE CONY DI

The aflidavits salisly

reguirements and pub before Court bhe celevant

Kharn's Lailure to disclose all of the

instance was nobt instrumental nor done with mal

operate Lo provide a basis for Lthe

sLronger

a breacn of the responsibilities.

Motwithstanding thal the delinition of

not included as in bhe UlK. as a part of bthe

trafficking we will say tht the

evern though Garces activity might be limited to

We consider that had the dinvesligation been not

investigation into money laurmdering bLhen on

be correct.
Scope of the power

1. Fhods advisable bthoe applicabtion

Lhe same  judge., Ttres

kD
2

Production ocdecs normally btake

period ws Lhe Court

Liversa

alil

G R o

agpecl L se
investigation
vl ey
Lealfick
Mot

ot Lo

orader

cley 0 il bk o

investigation 1

Lihvose

ol
Nicdersachen
e i e

specilies — )

e exbent Lo wndon

PRI POSes, Mot only

Tobedineg used for drug

Couoh whg i shiown Lo

Ay oA soweified

person

Mot thal he has

1t

cLivn 161L.CLY This

irbo cdruag

Gavees is knowingly

ing. Thabk aspect is

Lhat he 18 the
that the

bro sihimun

merely x "cog odin the

the slatutory
information.
first

Tacts in the

aftides. It should

At ot be Laken as

money laundering is
of drug

nlo dreuayg trafficking
money  Laundering.
LRAD AN

farng more

Facts Albergsa would

to discharge and vary!

rome pack before

(1983 1 W.L.R 1425,

uithin such

rarncis.  Only inoar
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exceptional case wvould Lhe order reguire immediate

compliance, focause Lt e an ex pacte ocdee the time
specificd should give the olher party Lime to apply flor
discharge oe variation.

General fGrounds for setting aside the order.

Mo evidence before the GCouet bthab Gacveess as bhe person
gpecified in the ovder bas carvied on or benefitied Trom
deug teafficking.

I zubmit farces is Lthe person specified in the
order @9 Lhe Llaw requires and bhe evidernce of Khan shows
there are ressonable grounds for suspecling he might
have benefitbed from deug berafficking altihough it does
rnot g0 so far as Lo show he carrvied on drug trafficking.
farces has nobt to be bthe bargeb of bthe Jdeug trafficking
investigalion.

We say Lhe informalion obtained aboul larces will
assist in an ongoing investigabtion into drug
trafficking.

Mo reasonable grounds for suspeclbing the
information will be or is likely to be of substantial
value to the investigaltion. I take Loatl
"investigation® means bhe invesbigabion into drug
trafficking. We say the condition is satislied
because
(a) the money invoelved is likely Lo be druyg money.

(kY  the money facilitabes ard assists bhe ongoing drug
trafficking.

Alberga says there are no ressonable grounds for

believing that it is in bthe public interest.

What is Lhe test as to ressonable suspicion.

What is meant by particular material or material of a

particulae descriplion?

Reasonable suspicion?

Agree wilh principle cited by Albergn and Lhe cases on
wuhich he relies, There are four casesd

Liversidge v Anderson
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s

Rey v O Brien
Feq voSprangs
Reqg v Melean
Principles extracted for lhose cases ares
s Constable had reasonable grounds Lo suspect and
n Teal is an objective ong.
Ever from 9th September Courb has geounds for the beliefl
that Mhan had ressonable grounds for suspeclting and there
Wwers P more grounds.
1. He had positive grounds ono which Lo brase his
reasonable suspicion., Hobt merwe conjecture.
That wass
(a)y dnformation from Arsemeno
(b)Y documents receiverd From earliee dovestigators
.. MeField
(eY dintormation from banks in the Cayman Islands
() information provided by overseas drug
pnforcement agencies.

Distinetion betwesn belief ared sugspicion. It has to he

korme in mind that this is at the invesligalory stage.

That is why the woed is "suspicion” rakher than

"belief".

Particular material or material of a particular
degeription:

I agree Lhe law must inlernd some degree of
particularity. Whether 4t requices bhe degree of peecision in the
letters rogatory Lype of case © doubl. An analogy should not be drawn
with pre-trial discovecry in civil proceedings.  Nor o shonld bthe dearee
of particularity be as demanding as is reguired for letlers rogatory
applications by the U.K. Act 1975 as applied to Cayman Islands by the
1978 Opder by the 1978 Ovder in criminal.

Guch an ocder can only requice Lhe neoduction of
documents., No olher material - Sec 2 (2) (L), A further
resteiction is that bhere s @ dn-built provision against fishing
204) (a) and (b)Y s Lhat seclion reguires Lhe applicant to stale the

documents he wants. Further under the act a charge mus b otre Lhe kind



in criminal procesdings - See Sec

Letters rogatory procedure does nol assish criminal
investingations. Charges mush have been Taid, Fopr bthalt reason the
standard of particularity is demanding. Tt swsumes Lhe party has
already a case in bthe Foreign counbry. The tests o e applied in
those proceedings are Loo narrow and steict for Lhese proceedings.,

A spontaneous Fishing expedition is not to be allowed in
proceedings of this kind.,

Re Asbestos Insurance

U.%.A. v Carver
These decisions condemn reguests thal are bLoo widely framed on Lhe
basis that the reliance of thab evidence is not clearly established
and in the context where lLhere is a case already in progress.  The
game is Lrue of Re Westinghouse Vianium Contract.

The dictum in those cases should be steictly applied to
these proceedings.

GSec 16 M shows a deqgree ol particularily is however
regquired.

Sec. 16 M (4) contemplates a situation wvhere the
material cannob be particularised bhat assists in undecstanding what
is wanted for the purpose of 16 L. T4 marks the difference bhetween
what is cequired for the production ocder and what is ceagquiced for the
production of a search wvarrant. Ifmtvwngth@n& Lhe point made by
Alberga on Jones case. Here wibthin the one law thalb a Jdisbtinetion is
drawrn.

Erancis shows Lhal the Courl was concerned there must be
some pacticularisation.

What degree of particulsrily is rvequired for 2
producktion order?

1. Mot @ stringent ss in 0 70 Lype discovery

Rvond .
2% Nor so borne as bo encourage souecious fishing
supeditions )
A
Some assistance may be obtained from olher legislalion in materia in
h
Lhe Cayman Tsalarmds. Marco law 1984, M.L.AT.
Narco Law renders assislance to U.5.A. Aulhority when

the U.S.A. A6, cecrbifies Lo bhe C.l. AJG. that dmmumentmﬁq
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infoemation in relation bo an invesbigabtion i3 located in the C.T1.

Sec. 2 widely charges “dwcumwntmﬁﬂ information® M.L.A.T.

continues to render assistance on a3 wide basis.
Bee Article .

"reasonabile grounds Tor believing®

Article 4.2 (ed.

ALl the Lreaty requires is a descriplion of Lthe evidence in a Lime
frame. If sssistance can be that wide For foreion investigabions why
should it be less wide for local investigations. Molh Narco Al
MuL.A.T. give assistance to dnvestigations.

The officer cannot always be very specilic pepecially in
the sarly stages of an investigation. In each case it oashall be =
matter Tor Lhe court’s discrelion and depending oun Lhe civrcumslances
what deqgeee of parbiculariby will e ceguiread,

"material of a parlicular descriplion® could relate to
material within a class.

In each czse there musl be some parlicularity. Sooa
standacd Form type of ocder is inappropriate as you cannwl then meetl
ary stardard of particularity but = safeguard built into the
legislation is that persons who arce Lo becoms specilied peesons and
persons who Like Mr. Gill are to hand over documents musl nave Lhe
protection of knowing bhere is some LTimitation, fhe Leems of the
standard form orders are too wide. I each case Lhe Timitation must
be imposed by the Court.

It must tLhen be conceded that the terms ol the order
must be varied.

It could be narrowed by cutting micro £ilms elce and
limiting it to transactions Garces had with Oexter, Hooowoas At the
game time zny objeclion on the ground of Tishing will be met.

26th November 1991.
galicitor General continues: T accepl Lhal the wvords "parlicular
MAaberial..eeea" cequices in each case an abbtempt by the constable to
particularise the material he seeks Lo obtain. MHowever, this should
fot be of bhe degree of parbticulacitby pequired by a litigant in a case
hefore the Court and for thal reason ve sobmil il is inappropriate to

~

apply the strict best of lebbers ronatory. The woeds "particular
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documents™ din the 1978 Ocder have been beld bo mean individual
documents separalely described. That sorlt of approsch to descrilading
the material to be obtained is likely to be widely cestricted for
investigation into drug trafficking.

The present order needs anendment. I osuggest a
variabtion a4 follows.

Ex parte Taylor was cited by Alberga.

Definition of "special procedure material” at p 707 of
that case covers most material neld by an altorney. AL p 709, Uhen
the discretion of the judage as set out at p 709 is apoplied Lol6 L it
justifies Lhe principle.

(a) thal esch case should be considered on its ouwn

meritss;

(kY Lhal there should be some degree of paprliculsrity

il

depending on the civcumsbances of Lhe case in order
to satisfy the judge in the exercise of that
discretion.
Ex parte Adoghesan re-enforces Lhe priociples sel oul in Taylor.
Definition of Drug Trafficking
Alhergn ssyvse there is a fTundamental
objection in these proceedings because:
(1) Tefinition of drug trafificking does noel include a
reference to money laundecing asewewwww in the U.K.
the definition does include such a reference and
that the omission in one Law has bhe effect of
excluding an applicalion for the production of a
production order in a2 case such as bhis one which
as far ase Garces is concerned is a cxse of only
money lLaundering.
Whether Lhis case is one invelving an investigalion into drug
trafficking is a matter of both law and fact.
We accepl the definition in Cayman Law does nol include
a reference to money Lauwodering. The same proolen happens with
confiscation ordere vhere money laundering is conecerned., Atlorney
General would like the judament to comment on bthose omissions.

e of the facts of Lhis case even belore Alberga made
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his submissions before bLhe couct was Hhan's lab affidavit which

showed Lhat the deug tealflicking wvas sbill conlinuing. We have
given addibional infoemation by affidavit that shows that the
investigation is inlto an organdsation Lhsl continues Lo engage in
drug tealflficking. The dinvestigation ds b oaild of oobih local and
foreign enguiries. o T osubmit thatl a procduction order bhas properly
been made 10 this case notwithsbanding thalt bhe nacrowee definition
af drug Lraflficking exists in Lhe Cayman Islands. L re-enlorce Lhe
submission Lhalt although b nesds Lo be shown bhere ace ceasonable
grounds Lo suspect Lhat Garces is benefitlicog Trom crag Lralficking
amd indeed from the evidencs given therse may e eeasonable qrounds to
syspect Lhat he is assisbing in drewy brafficking wve do nol need Lo
establish grounds For the swapicion bhabt he ds involved dn drug
trafficking. The Law does not reguire Lhsl Lhe invesligation is
against Garces.

Garces may nol ke near the hesd of the invesligation
but to g9et to the head one has to gobt at the smallee charvacters It
is i:?ihwllmming the trial of Garces’” activily thatl this production
order is soughtb. The objective is bo Facilitate bhe police in their
attempt Lo shut down the organisation.

ALl we have Lo show is that there are ressonable
grounds for suspecting he has benefitled. His activibty cannolt be
separated from the druyg Lrafficking ol the oraganisation.

The Privilege Point:

Alberagsn saye Lhe onuws is one bhe applicant to
demonstrabe to the Court bthab the privilenge does not axtend to items
subject to legal privilege. Alberys further submits that Lhal can
only be Jdone by being pacbicular amd in this case the applicant has
rnot been particular. He cited Francis v Francis.

We say bthe proper best ds sebt oub in francis’
case and dis as follows.

Where Lhere are ressonable grounds Lo suspeclt thal Lhe

material din guestion which may obhecwise be subbjeot to le

privilege is to be excluded Trom privilege bhecause il may
held with the intention of Fuebhecing a ocriminal purpose

reqgardless of whelher the intention was Lnal of Lhe perso
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holding the material or of any olher person.  decordingly
direct application of the facts of Trancis, oonveyancing

documenls which may be intended by a 3ed party Lo be used
Lavrndering the proceeds of deua beafficking and vhich wer

irnocently held by a solicitor are not subject Lo legal

privilege thecrefore are nob g

We say any documents or btransaclions alfecling
Brittany Bay held on behalld of Garces amd connmechbed Looan
the enltilies we have lisled could nobl be privileged.

We have no objection tu bhe exolusion of legal
advice.

In re Bain:

O 166 does nol deline legal privilege. Lie U.K
provision does.  We have not gone sufficiently Far to say
Lhat there are legsl grounds for sospeclting Lhal Lhe leas
advicse was to be of assistance dn perpetrating bthe offen
Correspondence acknowledging receipt of Lfunds would not b
protected. Nor woulsd obther correspondence wiich did not
contain legal advice.

We don’t have section 29 of LThe UK. Drug
Trafficking Act so we don’t have the Enalish definitions.
Therefore In re Bain is not binding on ows ol is persuasi
We won’t object bto a similar rider being placed here.

What we would visn Lo see included in Rules

(Solicitor General will submit a Lypescript

of his proposals). T should perhaps seel )

advice of the Bar Association).

Regina v Crown Court of Southwarlk.

B.C.C.I.

Hothing in the judgmentl sugoests the investigation must
be in relation to the specified person.  the dinvestigation can be
wide.

Brealk

MR. ALBERGA IN REELY:

Jurisdiclion to wvary or discharge asccepled,

Accepted that order is too wide b S0, submits it
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1. It does not sthow Lhat Lhere was ressonable cause Lo

guspect bhat Gacces wags an agent oc Feoant wan of the

Cabreras.

2. Mo reassonable cause Lo suspecl even Lhe remotest
cormnecbion pebween Garces amd Cabreras.

B No reassonable cause Lo suspect Lol Garvces wsed Tunds of
the Capreras geoup Lo pay in eespect of the sucrchase of
A lot of Tand in Beillany Bay.

4. Ho ceasopable geoumd to suspeoct bhab Gaeoss had anybhing
whatever Lo do wilh the $200,000.00 given to Dexler
Elranks and for which he gave recelpbs nob bo Garces.

B Mo ressonable cause Lo suspect Lhalt Garvoes bad any
copmection with any of the companies allegedly used by
the Cabreras.

The conclusion that bhe had reasonable cause Lo suspect Garces of
carrying on money laundering enterprise for the Cabreecas group is mere
speculation and does not ameount Lo a3 ressonable ground of suspicion.
Oral. p 80,

The fact Lhalt someone in Pansms signed sn agreement to
uy bwo Lobts dn Brittany Bay is not surprising. Evidence is that
Cabreras owned Hreittany Bay. If they wvere marketing the laod it is
not surprising bthat someone in Panama miaght wish bto by, The fact
that the lsawyer din FPanama said there was anolher man does not lead fo
the man being Garces. The fact thatb Garces’ man is in MeField’s
files is nob surprising as te is the lawyer acling for Hritlany Bay.

After Finding the mame Hhan spoke to bhe Panama lawyer
who said Garces might be the man bul he gave no reason why he cane Lo
that conclusgsion. The factk bthat bhe sales agreeement ween not signed
by the parties at the same time and place is not of dmportance. For
Lhat fact to Feel that Garces might Le anobher source for the
laundering of money is Lo lake s qguantum leap.

Fax from Garces Lo Gill is nobt odd.  The lawyer has
funcds for zngd he has contracted Lo buy 2 piece ol Land. Yor him Lo
e told go Lo the lawyer ds nob unusual.

The value of the evidence is only Lhal GIll had money

Tor fGarces. who was a purchaser of larmd in Geitbtany fay. The oral
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should not be dischacrgad as provisions of 16L have been satiszfied,

Khan’s evidence makes il reasonable Lo suspeclt — says
S.G. that Garces was laundering for the group. Galis has concedesd tht
Garces it a money launderer only and fas benefiled from drug
trafficking but nob that bhe has caveded o deug bteasfficking.  For
those reasons seclion 16 L has heen salisied.

Im reply T say:

Lo Evidence given by Khan Lo me and vhal is contained in
his affidavibts, wvhen analysed, Jdo not shouw ceasonable
gqrounds Lor suspecting thalt fGarces had laundered any
money for the Cabreras organisation, bhab he was a
"fromt’ man in thsl organisation or was i any way
connactoed with bhe companies gsed oy that ocvganization.,

2. Mo reasonsable grounds Tor suaspicion by Hhan Lhal Garces
emefited from dewy braflicking.

3. Coumulatively, whal Hhan bhas said only shows thal Oarces

03

was a purchaser of lamd in Lhe Ureitbtany Bay subdivision
Aard ds ine no different position Lo any olher purchaser
af & lot or lobts offered for sale in bhab subdivision.

4. When section 16 L is read as n wvhole Lhe invesligation
into deug bealficking by the pseson ultimately specified

in the oprder., It dtoes nol mean an investigation into

drug brafficking generally  din Lhe wvorld,

7i

H.  For s production order 10 L Lo e obtained it must be
shown thal Garces as Lhe person specilied in 16 L was
the tacaet of the investigabion under 3,

.0 The only investigation velaling Lo Garces wuas an
investigation inbto money Laumdering and as money
laundering is not defined as any parl of drug
trafficking in bthe Misuse of Orugs Lav oo production
order can be made in respecl of flGarces.

Khan’s oral and affidavit evidence

Cedeno v 0Brien

"Reason Lo suspecl" i different from were suspicion.
Kharn is merely speculating.

My submission aboul the evidence will:
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evidence Jdoes nobk mention the $200,000,00 which Khan Labter mentions.

It is pure speculstion tht Garces might be providing
money on behalfl of Cabreeras to purchase land al Geibbany Bayv. That
ig suspicion without more. No resson Lo suspect.

Khan's fierst affidavit of 8bth Oovober 1991,

1 . Cabreras admit to ownding Meitlany Nay. They

bought it.

2 They reserved seven lots. fGarces houohl Lwo.

The mere fack thabt 2 lobs i a2 subdivigion has been sold to him
doesn’t make him an money Launderer.

wﬁat is Lhne commecetion between Lhe $£200,000.00 and
Garces to found a3 reasonable suspicion.

Ebarnlks did nol receive the $200,000 from Barces. 1L is
ot said  bhat Garces was Lhe Panamandian.

Ared Affidavit of Khan.

Lunch brealk

Ts there any evidence bthat Garces benefited Ffrom drug
trafficking?  Our law has no definilion of whal is benelfitling from
drewg teafficking.,  Bub English law has a definition (Swe Sec 1 (3) of
the English Law once 38 (2) of that Law.).

Construction of Misuse of Drugs Law.

Section 16 reasonably dinbterpeeted as a whole
contemplates that the investigation must be inlo drug Lrafficking by
the person specified in 16 L C4) L say bthat L6 (1) relates to 16 (40
Since the investigalion into Garces wvas for money laundering Lhere is
a fatal defect since a production order in relation Lo money
laundering cannol be obtained.,

I say thal a person who engages in money Laundering
cannol benefit from dreug teafficking as deuyg beafficking does not
inelude money laundering.

The form

This form is filed ih Lhe Regislery., Solicilor General
says Lt cibes Garces as a3 specified peeson and not as bthe btarget of
the investigalion. Blberga says it cites him ns Lhe
Court: RFuling reserve. Mdocumenls survendered by Mr. Gill when
presentad with the ocder to remain sealed in the cusbody of bhe Clerk

pending the ruling on this matter.



