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Glern westward to the North

from dry land known 3% Forest

Ir its judamernt the Tribunsl described its function 2% being
% -t s}

decide whethsr ownership of ¥

Block 4148 Parcel 1, or any pact of

getate opr 4in tne isholm estate.

should vest in Lhe Eban

Ehanks’ claim suceeeded in respect of a portion of Block 41lAa Parcel

amounting Lo approwimately 267 acres. That ares is shown edged

or the plan which will sppesr ss the Linal page of this Judament .

shaded yvellow in the judgment of the Tribuna
Tribumsl alzo awarded an areza of some 134 acres to Lhe rapred

of the estate of Henneth Chisholm. That area is edged orange

i

Low

wlam, and referred to as shaded orange by the Tribunal. Appurtenant
! ; i ¥ ]

of these awards was 3 right of way rurming we

ares awarded fto bhe North Bowuncd.

Tt waz the wview of the tribunsl that it followed from its awars

Lhe remsinder of Block 414 parc

tward from b

1., which is edaed blug on the pls

vested in the Orown by virtue of 5.7 of the Land Title Jettlement

the land described in the grounds of appeal to which 1

ki3

That is

i

shiortly refer as bheing st

tLhe decision which is the subject of bthis appezl. The arounds

follows

B “The ITribunal s
Crown thaslt part of BElock 41la Farco
Purple an the | noattached bo Lhe

Tiobt ofl

red in law wihern it vmawdud Lo b
N - au j. l.I
im the

£} the prior award to Lhe Appellant
A68 Farcel 1 in Lhe sarlier 34;Hu'
o

£iiy  the Tribumal award bto the aAppellant of
that part of Block 414 Parcel 1 shaded
| in Orange on the Plan attached to the
decision which included spproximately
HRCTENN- Sud af dry land, cavs anad
mangrovesy and

(113 motwithstanding the unchallenged
pvidence that members of bhe Arch family
ard Ohishols Tamily bad cut fimber frowm
the swamp and had btrailed bLhe swar to
timber to the North Sound for
L iﬁ Lheir :mlm bogd Ll Lragde and
gotwithstanding Lhe facd e olmim
e be@h made Blook Parcsl 1, by
Lhe Drown. '
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Lence and applioab vooof
Lo the possession of swamp land adjsceot
belonging to the Appelliant.”

L

Ground 1 calls for consideration of Lihe factusl findings of

Tribunal, and the svidence upon which it was based, in some d

Lhe Tribunal odid ftake zmocourt of the evidenos

Ioam satis

given in the earlier adjudication proceedings, insofar as it

to o gu of possession and user of tne land in dispute, and

pustom. They sufficiently referred to that
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G,

Wiile the appellants now concede thal there was evidences thal members

amily pengtrated into the interior of whal is now

of the Ebanks f
41 Parecel 1 from Lime Lo time Cand the awsrd by the Tribunal based on
L.
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that evidence is not the subject of this sppeal) theie position is

that st bhest Lhose imcursions were concuryrent with bthose ol Lhe

Chisholn family and the Tribunsl was arbitrary in the light of the

irg the Dhistolms of a1l but an sdditional swmall

evidence i Jdisposs

when the Chisholms had used

portion {(the orange portiom) of the Parcel
the whole of it including the portion awarded to the Urown, and
teeated it 38 bhsir own. I dhe Tribunal was compelied bto sgo as far
as it «id, they ask why it declined to go further without clear

e
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evidence that Lhe activiti of the Uhisholws stopped at thasi poind.

The Tribunsal referred in its judament to Lhe olaim by the Chisholms to

have taken timber from the dry land Cays for bost building arnd trade,

planted and reaped coconuts on bhose Layvs, sllowed bthedr
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roam Free Lthrouoghout Lhe swamp and osed it as 3 riaht of way to the

aned peac

POssess

North Sounds and that this wide ranging o
o ps |

wider elaim to the whole of Block 4164 Parcel 1

med Lhedir

pababhlis

because bthey did mot have to establish actual use of the whole

&t the hearing by the Tribunal, the depositions of seven witn

whom he ecalled

i
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were relied on by Mr. Hill. Amona bthe obther wibng

were Mr. Hay Slack, a Government Surveyor who surveyed both Lhe dry

.

and Mr. Ularvence Thonpson wino nad alsao

o
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surveyed the North Boundsry of the swamp land in

7a He te
Livat st bhat Lime  Mr. Hemsebth Chdstholm had a freail ciagnt out to the

North Sound.

Fr. Black said that he nad been ewployved by Mr. Henneth Chisnhols to o

Fiis Sy

Jo He also found and surwveyed the trail on the Morth

Boundary.

o

Fichard Heath., who was also s Government Durveyoar
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cut Line in the Gowath, leading ouwt to

e deposition of Iwvan
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s b judogmen
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Limber from and planmting and reaping on the Cays amd abt the sdge of
the swamp, bthe takirg of cocornuts in L4, the free-voaning grazding of

Lheir cattle throwghout the swamp and the use of it to reacnh the North

that Chistolm claimed frow Forest Glen bto Lhe

Sounod. He also
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Ffrom the time he came Lo knowledge. He ws i 1211 and lived

Fathier until 1940.

with Bdwin Chisholm, Hennsith’'s
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The appellants do not dispute the analys the relsvant law

Lhe Teibuanal., Having reviewsd ib, 1

opan and peaceful posses

am of the same opinion and adopt the record of the Iribumal in that

regard. It

1) "Lhe mere ose of lamd withoub any

uneguivooal act or sebts Lthat the person
weing it owas asserting 2 oright i
lang For the statulory period canr
i a olaim by hiw. Thsrse must
dieguivocal evidence of bhe Andmus

Loprinciples that, to
possession of an area of land,
imant mu show that he made

of tihe whole of it, provided
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been determined, and af
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decision by Government affecting ocwnership of part of it was made. it

waz not 2 cohesive and identifisble unit. Whnile proof of wuss of the

whole land is not necessary, uneguivocal svidence of an
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Indesd the Tribvurnal acknowledged that just how opan and peacefal
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I the end, however, the Tribumal had to tske 3 wiew of the evidence

Lean Wwitn

as & wWwhole, making their analysis, I have done. by cong

view of other facts taksn by other Courts.  In my Jjudament they

came to 3 reasonable and sustainable conclusion, erring, i at all, on

Lhe side of genmerosity to the Chisholws’ claim, having besn " just

cary alenents of opern and peacefal

srely persuyaded” that the neces

pver the ares which they awarded had besn established.
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swamp land is custom. That is the basis of Ground 2 of the app
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af law ir oA
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particular locality in respect of some particular matt

2 wWwithowut interrupbtion from Limse immemoriag,

e well as having sxist

sueh cushom must be reasonable, and csprtain in respect of s nature

generally as well as in respsct of the locality where it is alles

ablbain and Lthe persons whow it ls alleged to affect. All these

attributes dovolve findings of facts in reordarcs wilth svidencs. Tt

L e ruo bhersfare to look at the svidence whioh was befors bhe

Tribumal. The fallowing is an extract from Lhe record of Lhe svidencs

af Mr. Sl
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finmswer . I cannot answer that Sir
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Far back as living Lestimony can 9o, fAiny suoh evidence

ExHistencs

vt Fiotion passed ofl as

peeds o be leooksd at critically and reocs
custon disreosrded, especially as it iz in the nature of
development of society in the Cayman Islands over thne last century or

testimony in relation to local watters such as this

s st bhe ol
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There is anobther Feature which this matter has in common witn Lhe

i oeach case bhe boundarg of the land aajolning

tiat olaimed by virtue of custom were defined in a written instrument.

Yrile that doszs by oarny means exolude btne applicability of custos to

sdjoining swamp or eliff land it does render the shtence of thiz

gat fordth in bthe

custom less innerently probable for Lhe reaso

Justioce whioch

Following pa from LThe judesment of Lhe forwee O
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CTE bhere were any such custon one would nave
expected the parties to have been aware ol the
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i the halt or whole Lhe oa
swWamp opr oliff in the houndari
in the instrument.  Why leave
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remote 2ra "preceding the  memory of man® L
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