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Before [ consider the prinmociples

-

is desirable Lo ztate bhe meaning of the sgreements

The firslh agreement 4 anm agreesment for the rental of

party s property at Cavman Had to the plaintifl.

sgqreenent were bthe plaintidf ared the defendant acting

thded oarty an undisclosed principal. The full sant

Lie delfendant and was pald ner bo bhe

By
i

Advancs Lo

speond agresment was also made by the defendant with

i bhat imstance Lhe defendasnt acted on ter own and

of Lhe third party. Under that agresment the

sum of $5,000,00 to the plaintiff immediately and

balance of $4,510.00 on the Ind January 1993 but

The secornd agresement is related and connected Lo

$5,000.00 and $4,510.00 represented bhe $10,410

chapduction of $900.00 for three nignls saccommodation

fatels The refund of #2,510,00 was olaimed by tihe

around that the propsrty nig nad pat i the
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e 1f an agent carries onoa business for o oa

Frima g

principal he or she is enbitled, dn the absence of spe
circumstances, to a2 Full indemndity (Britain v Lloyd 14 N 2 W 763) and
conversely he or she is bound to account for every profit (Boston Deep
Sea PFishing & Ice Co. v Ansell 39 Ch 0 339, Donseguesntly an agent
who is placed by his principal in a position in vhicihh he bheocomss
entitlied ta be

Tiakle Lo pay, and does pay, money Lo a tidird

that the

imdennified in respect of that payment, notwithstandine
principal may not thereby have been relieved from a liasbility. Chctams

v Morsgan & Company Limited (19130 2 K.B. 234,

ibh follows. I

fApplying those principles to the facts
thimk, that if the responsibility for maintaining the property was the
third pavty’s and by failing Lo mainbtain it oas he should have hg

placed Lhe defendant in a position in which aie becams Lliable to pay

andd wid pay money to the plainbiff, she is entitled to be dindemnified
by the bLhird party. In those circumstances the sntitlement of tne
defendant to be indemnifisd is not affected by bhe faclt Lhat she was

not acting ss agent of the thisd parbty when she wmade the second

muresnent .

fron bhe mohbion by Lthe plaintiff was based on the second

agreement which does not give rise to s rigbht of dirdemniby counsel P

the thierd party submitted thal thied party proceedings Jdid nol arise
nut of the plaintiff’'s action. To omy mirsd Lhe submissiaon 1s not 3
souncd o . It is plain from the plaintiff’s statement of claim that
Lhe second agreement, as 1 have earlier stated, i related and
conmectad Lo the first asreement and when one Lurns Lo the third party

motice it is apparent that it pleads matters relating Lo the first

i

agreerpent as it pleads the circumstances under wii o thie properhy WS

rented.

The applicstion is made under Order 18 ¢ 19 to strike

ot the Third Party notice on the geound that:

fimy it disclosss no reasonable cause of

ot iong  and
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appdsiows, Frivolous and/or

vesmahiouns and

fed it ods otherwise an abuse of process of

this Hopourasbhle Court?

arcd Lo cddswmiss the defendant’s action. Yor the reasons [ have oglven

T am satisfied that the deferndant's olailm does disclose & reszsonabls

o

s Lous or

caugse of sction and i3 nobt scandalous, friveolous aod op

gtherwise an abuse of bhe process of bLhs Court. The application is

dismissed with costs to the defendant.

Sir Henis Malone




