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I THE GEAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWH, GBERAND CAYMAM

CAUSE NO. 280/86
BETWEEN: EULA FLICIA BHANKS 4 PLAINT IE¥

AN FREDERICK CALLENDER PIRSYT DEFEMDOAMNT

AND WILLIAM ANDREW CALLENDER SECOMD DEFENDANT

For the plaintiffs e, . Barrie
No appearance by either delendant

JUDGEMENT

This iz an action for damages Tor personal injuries which the
plaintiff sustained in a road accident on Sth April 1985, The olainm
iw hased on breach of statutory duty by both defendants and the

negligence of the second defendant.

O the morning of the trial the attorney for lLhe defendants applied Lo
come off the record, having received theic dnstructions thatb they dial

pot wish to be further represented.

The plaintiff was a passsnger in a cae deiven by her friend FPearl
Haphine Bush. Roth these ladies gave evidence Lo the effect that as
they were travelling to work at Sanbiago s restaurant in George Town,
and were passing *Cayman Falls® shopping precinct, a Diahalsu Rocky
jeep driven by the second defendant smerged feom the enterance of the
precinct onto the road and struck the lelt side of their car, CAUG LY

it to mount the pavement and swerve back onto bhe road.

Following the sccident the plaintiff complained of pain in her right

fip and was transported to the Georyge Fown Hospital by ambulance. She
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was kept under observabion there for some four arnd a halld howrs, aiven
pain killers and discharged. Unfortunately that was bul Lhe beginning
af a long medical history. Refore describing that I will conclude my
summary of the evidence about the circumstances surrounding the

accident .

The First defendant iz Lhe second defendant s father. He had hived
Lhe jeep under an agreement with a local car rental company in wiioh
e had stated that he would be bthe sole driver. UWnen the accldent

pecurred bhe vehicle was being deiven by his son, the second

defendant, and was consequently uninsured. The alleged breach of
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statutory duty by both defendants is based on section 3 (L) of the

Motor Yehicle Insurance (Third Party? Risks Law, 1964 which reads as

follows

"Subject to Lthe provisions of this law,
it shall not be lawful for any person to
wse, or Lo cause or permit any other
person Lo use, a motor vehicle on a road,
unless there is in force in relation to
the wser of a vehicle by bihalt person or
that other person, as btne case may be,
such & policy of insurancs or such a
security in respect of third party risks
as complies with the requirements of this
law."

1 carn deal with the issue of liability quile briefly. Both defendants
put in defences. The first defendant said that he Jdid nob aubhorise
Lhe use of Lhe vehicle, and was unaware of the use by the second
defendant. He pleaded that he was on Lhe beach with friends and family
on the evening of April Sth, 198% and the vehicle was taken by Llhe
second defendant without his krnowledse. He did not, however, see fit
to come to court and give evidence Lo that effect, and there was
gvidence to the contrary. Daphine Bush, the Jdeiver of the car in
which the plaintiff was travelling, said that after the ageident thea
driver of the jeep told her that his name was William Callander. Wit
Mim in his vehicle was a gentleman in the front seat and, she thought,
someone else inm bhe rear. The gentleman said that he was William’s
father, and asked her if she was the driver. OShe said thalt she was

and asked him the same question without, as far a8s she rememnbers,

gatting any reply. I accept thal as evidence from which I can infer
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that bthe first defendant permibted bthe second Jdefendant to use the

jeep on the road and was in conseguence in breach of the statule. The
second defendant was driving the jeep, and consequently also in breach
al the statute, and was clearly neqgligent in caming out of Cavman
Falls onto the wain road in such a2 manner as bo steike bhe vehicle in
which the plaintiff was travelling. Yhere is Liability on both
defendants in respect of any damage caused! See Meleod for Houston)

Yo E?.'::t..';:‘.h:.?i“- A

C1EaA0y 2 AL, Im his defence, however, lhe second

defendant dermiss that his negligernce caused the dinjuries, loss and
damage as alleged or at 21l That dssue of causalion is one with
vich I omust npow deal.
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AL the time of bthe aceident the plaintiff suffered Ffrom a chronico
disorder called "systemic lupus sreybhematosis® and was on sheroid
therapy. Hedical evidence was given orally by Ir. K.C. Sekhar, an

orthopasdic surgeon alt George Town Hespital and by oan afifidavit of Do

Eodward L

s i an orbthopsedic surgeon practising in Flordida., Theras
is also an agreed bundle of medical ececords amd reporbs amd aszsociated
correspordence. The evidence of the plaintiff herseld is consistent
with that of her Jdoctors.  She was Flest seen by De. Sekhar on 24th
April 1985 when she was complaining of a paindul righl hip. Aan X-ray
taken then showed avascular necrosis of Lhe head of hee Femur. Dr.,
Gelknar described that as a condition of the bip to which patients witbth
lupus who are being breated with steroids over & long period, as the
plaintifd was, are paviticularly prong. A loss of blood supply resualts
in bthe death of the head of the Jewmur. A previous X-ray baken on the

Loth Aprdl did not show the condition.

In the case of the plaintiff, fiattening of the right femoral head
pocurraed, and bhis progressed to Lhe point wheee she bad o3 complete
flattening with multiple congenerative changes amd was walking on
crutehes with continual pain. Teaction was tried and she was in
hospital from 10th October to 4th December 1985 for bthat purpose.
This relieved some pain and muscle spasm bot nobt bo Lhe esxtent of
felping the hip to heal angd an unfortunate side effeclh was that the

plaintifd developed skin lesions io her ankles which persisted ol and
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o for yvears. She remained dn constant pain and  was advised Lo

consider swurgery.  On Z28th September 1988 a right hip replacement

pparation was performed,  The plaintifd tolerated the procedure well

;

ard wend on Lo convalesce at Lhe dooclors fospital din Florida before

returning bto the Cayman Islamds.  She was in hoseoital for about o

morhin.

Pr. Lamsarin saw boe plaintifd for 2 follow up o 4bn September 1990,
His evidence is that on that Jdate Xe-rays of bthe prosthesis looked qood
bt she had still nobt completed her rensbilitation. She still
peguired to strengbthen her musculature ard complained of astbing Liced

after long walks.

fir. Lamzarin had this to say aboul the guestion of causaltion

I omy wview this woman’s pre-existing
cordition of systemic lupus has been
exacerbated by the dnjury she received in
the accident. There is no guestion Lhat
the accident also caused bhe ulbtimate
demize of her right hip. It ds safe Lo
may bthat the injuediss to bihe edaht  nip
arcd dits replacement have Lmposed
additional stress on Lthe opposibe hip and
extremities as well as the obher joints
i that same leg. These additional
stresses Wwill diminish her body’s ability
to fight bhe overall effect of the
syatamic lupus.”

Or. Seknar was alsoe of the opinion thal  bLhe avascular necrosis ¢ag

precipitated by Lbhe injury.

In assessing damsges there ds a distinetion to be deswen bhelween bhe
guestion whether a pecson could reasonably anticipate s byes of dinjury
arngd the guestion of whiether that person could reasonably anticipate
the extent of injuey of the typs which could be foresesn. A tort-

feasor takes his vicbtim as ne fdnds bdwme and the decision in

Iank Ship (UKY Lid. v Merts Dock and Ensineering Go. Lid. (19613 1

ALL ER 404 - the case which is wsually refecvreed to as The Wagon Mownd

does not override that principle. See Smith v. Leech Brain & (o,
Litd and anor (1961 3 aLL ER 1159, I therefore look al the whole

course of the plaintiff’s medical history since bhe accident in
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relation bo  her hip dojury in mabking that assessment.

The plaintiff has suffered constant pain which she says is conbtinuing.,
e Sekhar confirmed that pain in this type of situastion does
sometimes persist for a very long time. She also suffers u genseral
loss off amenity by ereason of & restedotion on her achbivities and
pleasures, but there was no evidence of any of these involwving
sporting or particularly strenuous pursuits. Ghe saitd that in
addition to the pain she still gets very tired if she slands for long
or walks any distance, and she still has a Limp because her right ley
ig now shortened.  She has had the trauma of major surgery and Ir.
Lagzarin’s evidence is that it is likely that replacement surgery will
e required at some Lime in the future. The effect of Ir. Sekbar’s
evidencs is the same. He said that this type of surgecy needs Lo be
revised atter Len to fiftesn yeasrs dn oan scbive patient or after
Fiftesn Lo twenty vears in one who i less active, and bLhat by reason
of the nature of the revision procedure L would cost 20-30% wore than

the original operation.

The award of 3 pecundiary sum s compensation for pain, sulfering and
loss of amenities of life has bto be made on bhe pasis of bLhe results
of comparable cases. Unfortumately most of the guidance is to be
Found in cases opubside the Cayman Jslands and it ds dnaporopriate to
follow foreiqn awards by merely wundertaking an arithmetical conversion
of currencies.  The valus of money is Jdifferent in various places and

other diverse factors come dnto play. 00 the suthorities which were

mentioned to me I shall refer to three. The Tirst is Pal

@aoy, Rodge a

reference to which is to be found in Kemp % Kemp on The Guantum of
Damages =zt Secton G022, Tre the motor sccoident with whiich thalt case
was concerned, the plaintiff’s most seriouws injuey was a Jdislocation
of bthe rignt ndip, Lhe conseguences of which were similsr in many
respects to bthe present plainbifdf’ s, However, she was 57 yvears old at
Lhe time of the acoident whereass the present plaintifd was only 30. In
present day tecms bhe amount which she would have beaen awacded for

pain, suflering and loss of amenities would be about LI3I0,000,
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sociated Contract Cleaners, (1988) Hemp 3

IThe plaintiff inm Fish v. A

Kemp G2-030 suffered a fractuced femur, with subseguent increasing
symptoms caused by deteriocration of s hip due to avascular Necrosis.
Again the feature which most distinguishes thal case from Lhe present
ong 1s the age of the plaintiff. She was 60 at the date ol the
accident, and was awarded L15,000.,  Taking a multiplise of 1.31 to

allow for inflation that would be L19,65%0 Loday.

The upper end of the bracket i sungested by Q.

imault, (1983)
Current Law Yearbook L1075, I that case the plaintifl suffered other
severe injurigs as well as a fracture of the right wpper femur, and he
Wwas awsrded L3I0, 000 for pain, sulfering and loss of amenibty. With a2

multiplier of 1.3 , todays equivalent would be LI9, 000,

Taking the plaintifd s age dnto account, amd in pacticular the high
Likelihood of the further major surgery which she may bave Lo undergo
Ioaward the suwm of CI$32,300.00 as gensral damagses for pain and

¥ o,

suffering and loss of amenities.

I mow turn to guestions of pecuniary loss. The amount of medical
gxpenses so far paid has beesn guantified  and is well documanted. The
total is CIF20,261.6%9 arcd thalt is the amount which I swvard under that
tread.  OF bthat tobtal CIFL9,483 has been paid by the Cavman lIslands
Govermment and the plaintifd has wundertaken to repay Lhis and has
signed a3 promissory nobte to bthat effect.

I assess future medical expenses a3t CI$E23,111.  That is the cost of
the plaintiff s treatwment din Florida, plus 30%. 1 have nobt dncluded
any travel sxpenses in bthat ecaleulation, on the zssumplion that at the

material btime the necessary procedures will be available here.

The guestion of loss of @arnings needs to be addressed next. The
plaintiff was working as a walbreress ab the time of the accident, and
siie nas not worked since. There 1s some disagreement as Lo whether
ghe could already have returned to work. Assessing bhe medical

evidence, including the contents of the agreed bundle, as 3 whole, I
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Fimd the proposition that the plaintiff could have mitigated her loss
ol earnings by a3 relurn to some sort of sedentary work from Sih Mareh

1990 to bhe reasomnable.

The plaintiff’s evidence was Lhat she earned on average $200 per week
as 3 walltress. That is supported by pay slips, and an affidavit by her
employer winich estimated her earnings at approximately CI45 peEr nour
at the time. That affidavit also says bthat today she would be earning
CI#8-10 per hour. The plaintiff invites me Lo arrive at a figure for
total loss of earnings by taking a weekly rate of $200 for the period
from Jth April 1989 to Sth March 1989 and $400 per week from 6Lh March
18989 to 3th Mareh 1990, On bhe evidencs before me | cannot do better

tivan that, and therefore sward Lthe figure of CIE59,600 thus reached.

There remains Lhe mabiter of fubture loss of wages. In seesking to sssess
Livis I adopt the well established multiplier - multiplicand approach.
The multiplicand is wmy assessment of the annual sum which represents
the plaintiflf's loss of earndings at the date of Lhe triasl. There is
evidence about bLhis in the form of an affidavit from Joan Wabler, the
Deputy Dirvector of the Trade ard Labour Depariment of the Dayman

ITslands Government. The material paet reads as follows

u

I have been asked Lo express an opinion
on what btype of employment opportunities
would be available Lo a female Caymardan
Wwith mo skills or post secondary
sducation and who is wumable to walk or
stand for any lengbth of bime. Im my
view, Lhe smplovment opportunities for
sueh 4 person, would be limited Lo work
as a cashder in 3 shop or supesrmarket or
possibly with further braining as a
telephone operatorsreceptionist.

ft present the average pay in Cayman for
walters/waillresses is approximately
CI%4.00 per hour, bbb with greatuities
this would double Lo approximately
CrIea, 00 per nour.

Aaccording Lo the dnformalion available Lo
my department the averase wase for a
cashiier s approximately CIH4.30 per
hour "

Taking & working yvear of 90 weebks and a working wesk of 40 hours, the

difference betwsen an hourly rate of $2.00 and CI#4.50 represents an
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anmdal losse of CIS7000. I take that as the mulbiplicand. In arriving

at the multiplier, I take into account tht I am not dealing with total
imability to work but with an enforced change in the plaintffs type
of employment. It is a3 matter of common observation that waitresses
in the kind of establishment in Cayman where gratuities suizstantially
supplement income tend to be Tairly yvoung people. The likelitood of
the plaintiff comtinuing in that kind of swmployment until the age of
60 would in my judgment nave been negligible in any event. For that
reason it would be wrong to arrive at a multiplier based on the

opposite asssumpbion.

I also conclude that the point at which I should start the period of
partial loss of earnings is 6Lh Macen 1990, whiech is bhe moment at
whiich 1 consider that the plaintiff could have reasonably been
expected to starl some sedenbacy work. That was nearly 18 months

7

after ner operation. Dr. Lagsavin’s evidence is Lthat whern she saw hin
for a follow up in Ssptember 1990 her complaint was bthalt she was

getting tived after long walke. A early s 2440 Mareb 1989 he.
; " : b

Lazzarin was estimating the plaintiff s disability at 15%.

On 6th March 1990 the plaintiff was 38, and indeed within two weeks of
her 39th birthday. I have to take a wisw as to the lengbth of time she
might reasonably have been sxpected to continue as a3 waitress opr i a
similar wallking or standing job dn bthe hospitality industey. Iokmink
Lhat by age 45 she would probably have begun Lo do sometning less

physically tawing.

Ihe tables adopted for caleculation purposes in England, and which are
et oub in Kemp & Kemp at 8-02%9, can be no more than a guide, since
one of the factors which is taken into account is population
martality. I will e guided by the btable, however, Lo bthe gxtent of
taking Lhe mean Ligqure between the top end of the wmultiplier range for
six years of prospective loss, which dis 5.6, and the botbtom snd of Lthe
range Tor seven yearg, which is S5.8. So the multiplier I choose is

5.7y which gives a figure of $39,900,
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Bo the total damages which I award te bthe plaintiff are -

CIs
Far pain,suffering and loss of amenities 33,500
Medical expenses so far praiad S0 363.069
Future medical expenses 23111
Loss of earnings from Sth April 1985

to Stk March 1990 S9,600

Loss of earnings from 6Lk March 1990 onwards F %

The total of that, to the nearest Jdollar is CI®1I75,374 which I awarqd

to the plaintiff, together with her costs.

%VL__.___.__‘

G.E. Harre Sred June 1992

duclege



