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IN THE GRAND COURT OF THE CAYHAN ISLANDS C}YJ Jﬁ Mﬁ

HOLDEN AT GEORGE TOWN, GRAND CAYIIAN

CAUSE NOS. 284 AND 286 OF 1991

I THE HATTER OF:\

BANK OF CREDIT AND COMMERCE INTERNATIONAL
(OVERSEAS) LINITED
- AND

CREDIT AND FINANGE GORPORATION LIMLTED
Aii) IN THE MATTER OF:

INTERNATIONAL CREDIT AND INVESTHENT COMPANY

(OVERSEAS) LTD.

NHD _IN THE MATTER OF: '

THE BANKS-AND TRUST COMPANIES LAW 1989

AHD IN THE MATTER OF: “iu b

THE COMPANIES LAW (REVISED)

Yesterday I gave leave for the ligquidators of Bank of
Credlt and Commerce International (Overseas) Ltd. ("BCCI
Overseas") and Credit and Finance Corporation Limited ("CFC")
Lo execute, with one exception, a serles of agreements which
have come to be known as Cthe Majority Shareholder Agreements
and the Pooling Agreements, and to do everything necessary to
implement them fully and comply with Lthelr terms. The
exception was the agreemenlt contalning the terms and
conditions on which the Majority Shareholders and the
principal BCCI companies’ velationship with International
{redit and Investment Company (Overseas) Ltd. ("ICIC
Overseas”) and its related companies, the ICIC group, would
be resolved.

The reason for that was that I wanted to hear the

spaeciflc subwlgsions relating to Lhe ICIC group which were



/éle to be heard immedlately after those relating to BCCI
Overseas and CFC before makling a decision. That has now
happened, and in view of the judgment which I shall he
delivering later this morning in relation to Lhe TCIC group,
I extend the leave given yesterday to include tﬁe‘ICIC
agreement..

The intent of the Majority Shareholder Agreements, taken
Logether, s that the Government of Abu Dhabi will make funds
available, subject to conditions, for distribution to certain
ordinary unsecured credltors of the principal BCCI companies,
The main agreement is a Cdntribution Ngreement dealing with
those funds which will be available to the creditors of the
principal BCCI companlies who accept the offer, one of the
ter ; of which is Lhat they release any claims which they may
have against the Government of Abu Dhahi, the Majority
Shareholders, and velated persons. The principal BeCCI
companies and the Government of Abu Dhabi, the Majority
Shareholders, and related persons will also enter into
wide-ranging mutual releases, and the Abu Dhabi parties will

.be admitted as creditors in the liquidation of BCCI Overseas

and BCCT SA.

Consideration of the effecl of the mutual releases is
fundamental to the assessment of the Abu Dhabi offer. Before
going further into that, I make one géneral comment., It gnes
without saying that this Court is exercising its own
Independent jurisdiction in this matter, and I was satisfied
Lhat. Sections 162 and 163 of our Companles Law provide ample
jurisdiction to make the orders and directions whieh I did
make. TIndeed, no submission to the contrary was made.

In reaching that conclusion, I was assisted, not only by
the submissions made by Mr. Pascoe on behalf of the
liguidators, but by those made at my request by Mr. Denman as
Amicus Curiae, a firiend of the Courk. Nevertheless, I have
Lo recognize, as I am glad to do, that these agreements are
part of an immense international effort to salvage what can

be salvaged for the c¢reditors out of the BCCI debacle. In



‘/ILhat connection, T respectfully adopt what was sald by the
Lhen Vice-Chancellor in Bngland, Sir Nicholas Browne-Wilkinson,
In earlier related proceedings ahout this situation. 1t was

this:

"Tt will require the most difficult-and complicated
atLempts at cooperation between Lhe different
natloial jurisdictions which I hope will bhe
forthcoming. T am told that such cooperation is
already forthcoming from at least three other
jurisdictions, including Abu Dhabi itself, with a
view Lo coordlnating what 1s an overwhelmingly
difficult problem, given the absence of any
interuvational structure to deal with it. But
whetlizry the matter is dealt with by way of winding
up ~--" as, of course, we now know it is being

"-—- ot whether it 1is dealt with by schemes of
arrangement, my present-understanding 1s that all
the assets worldwide will have to be taken into
account, as will all c¢redltors.”

T do not doubt that the Cayman Islands was one of the
jurisdictions referred to by the former Vice-Chancellor, and
his successor, Sir Donald Nicholls, has expressly recognised
in his judgment of the 8th of April, 1992 that the courts of
England, Luxembourg and the Cayman Islands are striving to
achieve the same object of conducting the winding up of the
companies in question in the best interests of the credltors.
Tn exercising its own jurlsdictlon, this Court is very
cognilizant of tLhe importance of maintaining that approach.

Having made these general observations, I now turn to
the recommendatlon by the liguidators that the Hajority
Shareholder Agreements, and the Pooling Agreements which I
have yet Lo describe, be implemented. Under Lhe Pooling
Agreements the assgels of BCCT Holdings and its subsidiarles,
BCCT Overreas, (FC and BCCI 8SA, including participating
branches of BCCIL 8A and BCCI Overseas, would be pooled and

distributed rateably among creditors.. I see no sensible



alternative Lo this. The liquidators’ report speaks of the
many ways in which the affalrs of BCCI SA and BCCI Overseas
are hopelessly entangled. To circumvent the hugely expengive
and time-consuming task of Lrying to unravel the confusion
must. be in the best Interests of the creditors. One
Important objective of the agreements 1§ to conduct the
processing of c¢lajwms and Lhe distribution to creditores in a
move orderly fashlon by treating the liquidations of foreign
branches of BCCI Overseas and BCCI SA as ancillary to the
principal liquldations in the Cayman Islands and Luxemboury
respectively. HBCUCI Overseas has 63 branches in 28 countries,
and BCCI SA has 47 branches in 13 countries. Those figures
show the extent of the problem and the extent to which it 1is
£ ared by BCCI Uverseas and BCCI 8A.

Not surprisingly, the approach of the liquidators in
these two companles to the Majority Shareholder agreements
and the Pooling Agreements has been similar. I have had the
benefit of reading the judgment of the learned Vice-Chancellor
delivered on the 12th of June in which he approved the
proposals of BCCU SA. In what I now say, I have respectfully
and freely drawn upon what he then said. "

First, I revert to the mutual releases between the BCCT
companies and the Abu Dhabi parties. I have seen on a
confidential basis the legal advice given to the
liquidators,and it would be quite wrong to canvass in publie
Lhe strengths and weaknesses of the clalms which it is
proposed Lo bhe released. Those releases have not yet heen
achieved, and to do that would put the company and the
liquidators at a disadvantage in any future negotiations or
litigation. But anyone who reads the liquidators’ report can
see that court proceedings in respect of these mutual claims
would he likely to be protraclLed (five to ten years is
estimated) enormously expensive, and with an uncertain

outcome bholth as to liabllity and to enforceability of

recovery.

The first alternative to the proposals 1s further



negotiations. Affidavit evidence produced by the Abu Dhabi

anthorities in Bongland was read Lo me. It was thal ULhe
lHajority Shareholders were themselves the principal victims
of the fraud within the BCCI group, and that they have
suffered loss exceeding $6,000 million. They'point out. that
no one else has offered Lo make any substantial payment for
the genevral body of ¢reditors., They have repealed thal the
commercial terms of the proposals are not negotiable. They
will not increase the amount of theilr offer. I do not
belleve that the door is open to further negotiations on
those lines in realistic terms.

The second alternative, If the proposals are rejected,
Is court proceedings by the liquldators against the Abu Dhabi
* rties. 1In that event, distribution to creditors is
unlikely to be wmade for years. The latest estimate is that
the assets of the principal BCCI companlies are expected to
realise about $1.301 million, NAll this money would have to
he retained by the ligquidators to meet the $2.2 thousand
million proprietary claims being asserted by the Abu Dhabi
authorities. 1I1f those claims succeeded, the companies could
well be wiped out. AL best, Lthe liquidator; could make no
distribution until after the clalm has been resolved.

ITf the Abu Dhabil offer 1s accepted and its contribution
or. some $1,500 willion is included, the likely dividend
hecomes a little over 32 percent with the first distribution
to depositors probably being made by the middle of next year.

The liguidators have also applied for a set of
directions which I will call, as they have, the "Cayman
Directions”. The primary object of the Cayman Directions is
to provide for clalms in the liquldation of BCCI Overseas to
he dealt with in accordance with a defined set of rules. 1In
the absence of the Court having made its own rules governing
Lhe winding up of companies, Lhe matter falls to he dealt
with in accordance with the generxral practlce of the Court.
In the presenl, case I accept the proposal that the rules

contained in the Insolvency Rules 1986 of England and Wales,

<\
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ingsofar as they relate to winding up of companlies by order of
the High Court of Justice in England, should apply to the
windlng up of BCCI Overseas by order of this Court, to the
exLent that Lhey are not inconsistent with the Companies Law.

Tn delivering his directions on the an.of March, 1992
and in his judgment of the 8th of June, the Vice-Chancellor
considered whether or nol directions should be given to the
Fnglish liquidators to convene a meeting of the creditors.

He considered Lhe practical problems arising in the conduct
of a far from ordinary liquidation involving large numbers of
creditors located in different jurisdictions. In particular,
he considered tLhe problem of the timing of such a meeting
against the background of Lhe timetable laid down by the
Majority Shareholder agreements.

The same sort of practical problems would arise in
atlempting to convene meetings of creditors of BCCI Overseas
for the purposes of Section 104 of the Companies Law
(Revised). However, by the same Sectlon the Court is
entitled to have regard to the wishes of creditors as proved
to it by any sufficient evidence. The establishment of a
committee of creditors will provide a convenient means for
this purpose. In addition, the formation of such a committee
will bring the liquidation of BCCI Overseas in the Cayman
ITslandsg into 1ine in this respect with the proceedings
velating to BCCI SA in England and Luxembourg. An order for
Lhe establisghment of such a committee will be included in the
Cayman Direcllions.

At the hearing yesterday the Majority Shareholders and
other creditors were represented and expressed willingness
and desire to serve on the creditors committee. The
direction to be included 1u the Cayman Directions is a
directlion Lhat a commitltee of creditors should be formed with
mattbers relating to its constitution, function, and
membership being adjourned for consideration in chambers, and
that notice of that hearing should he served on the creditors

to whom I have referred. That is to say, in addition to the



Hajority Sharelholders Visa International, Wational Bank of
Oman Ltd., Petroserviclos Ltda., and BCC (MISR) SAE. 1In
other respects, the Cayman Directions were approved in
accordance with the draft directions sought and set out in

Appendix 1 of Lhe liquidators’ report dated 24th of Harch,

1992,

I have not attempted Lo go exhaustively into the factors
for and against the proposals which the ‘liquidators have set
oul. in their report dated the 24th of March. That report has
been quite widely clrculated and was extensively referred to
during the hearing yestérday.

I have considered them all carefully and conclude that,
without a doubt, acceptance of the package of agreements
| oposed s in the hest interests of the creditors as a
whole. It is scant comfort to them to bhe told that half a
loaf is better Lhan no bread, bhut the alternative is a gamble
and, in my judgment, a gamble agalnst the odds. 1t hazards
Lthe present offer agalnst speculative prospects of a better
result through negotiation or litigation,

Like the Vice-Chancellor in England, I attach little
importance to the fack that only creditors who relinguish any
@laims they may themselves have agalnst .the Abu Dhabi parties
»~y share in the final contribution by them, There 1s no
evidence of such independent clalms, and the precautionary
requirement is a reasonable one.

OFf course, in spite of the efforts already made, all may
yel. he in vailn, and a great deal of time and money may have
heen wasted on Lhis proposed settlement, but to reject the
proposals now converts that possibility Into a certainty.

The Abu Dhabi Government's offer is conditional on acceptance
hy creditors with admitted clalms t.otalling 57,000 million.

The Abu Dhabl Government can wailve this high figure, but not
without the ligquidators’ congent I f acceptances are less Lthan
4,750 million. The liguidators would not glve such consent
without returning to the Court for further directions. That

is a very important safeguard for the creditors.



There 1s another important point with which I must
conclude. Unlike the hearing here, the application by the
l1tquidators of BCCI SA in London was strenuously opposed, and
the decision by the Vice-Chancellor is under appeal. Should
that appeal succeed, the liguldators of BCCI.Overséas have
undertaken to seek further directions from this Court.

I now turn to the appllication by the llquidators of ICIC
Overseas in case number 286 of 1991. They seek approval in
Lhal capacity of an agreement substantially in the form of a
Arafl, ICTC agreement which they have already placed hefore
the Court in their cap%city as liquldators of BCCI Overseas
and CFC. The agreement is one of the Ma)ority Shareholder
Agreemehls, and I need not repeakt what I have already sald

ith regard Lo aspeclts of those agreements viewed as a
package. It is important, however, to understand the place
of the ICIC agreement in that package and within the BCCI
group. -

It is apparent from the Provisional Liquidators’
investigations Lo date that ICIC Overseas was established to
provide banking services to clients on a confidential baslis
to facilitate Lhe purchase and sale of BCCI lloldings shares,
either directly or indirectly through an intermediary, and to

ngage in banking hbusiness to create profits for use by BCCI
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employees and for charitable purposes. BCCI Overseas
functioned as a hookkeeping centre for transacltions
initilated, organised and approved elsewhere. It was the
recipienl. of funds from BCCI Overseas and, perhaps, other
members of the BCCI group, and 1t acted as a conduit for
those and other funds to other members of the ICIC group.

All ICIC Overseas accounts and reconciliations were
located in Grand Cayman, and the day-to-day booking of
transactions was cartied oult in Grand Cayman. However,

b Lo . apparent - from. the ‘Liguidators' investigatlons so
far that the declslon-making in ICIC Overseas was Initiated
and coordinated by BCCI management and others, and that the

affalrs of the ICIC group and the BCCI group were Iintertwined



further by cross-borrowings and deposits.

The 1ink beltween ICIC Overseas and the BCCI group, the
way in which the BCCI group managed its affairs, and the
intervention of BCCT management in the affairs of ICIC
Overseas, makes it difficult to distinguish ciearly in some
ingtances hetween the funds helonging to ICIC Overseas and
those belonging Lo the BCCI group. There are depositors,
customers and horrowers common to both the BCCI group and

ICIC Overseas.

The background to the ICIC agreement 1is thaﬁ the
Majority Shareholders ciaim to have tracing or other
proprietary and trust claims against ICIC Overseas, ICIC
ITuvestments, and other companies 1In the ICIC group, as well

the principal BCCI companies arising from the alleged
migappropriation and misapplication of sums deposited by the
Hajority Shareholders with ICIC Overseas, which totalled in
excess of $2,000 wmillion. Pursuant to the ICIC agreement, it
Ils intended that the ICIC group will be ring-fenced, the
assels of the companies pooled and the companies lliquidated.

Among the Lermg of Lhe agreement are mutnal releases
hetween the Hajority Shareholders, the principal BCCI
companies and ICIC. From that it can be seen that the
r-ospect. of a conflict of Interest sltualtion arises for Lhe
liquidators in their capacities as liguidators of BCCI
Overseas and CFC, and of ICIC Overseas.

I am satisflied that the ICIC agreement would be of
considerable henefit to the c¢reditors of ICIC Overseas.
Indeed, they would, as far as can be foreseen, do
comparatively well. Without the agreement, and even assuming
that a claim agalnst BCCI for $2 billion is sound with no
viablerclaim the other way, what matters in the present
glituation more than the merits i1s the prospect of seeing any
of the fruits of victory. They could be wminimal or even
non-existent without the rescue package of which the ICIC
agkeement is a part. However, there is no fully independent

opinlon before the liguidators or the Court dealing with the
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merits of the mutual claims between ICIC and the principal
BCCT companies. The liguldators aclk on both sides.

The Court undoubtedly has jurlisdiction to approve the
agreements no less than in the case of the others with which
I have already dealt, but should I exercise it in these
circumstances? In the ordinary case, I would be almost
compelled to adjourn the matter for independent advice to he
obtalned, but this is the exceptional case. The ICIC
agreement Is an important building block in the structure in
the overall scheme of partial rescue offered by Lhe Majority
Shareholders. Without it that structure collapses.

Horeover, the whole matter is urgent, even taking into
account the extended deadlines Lo which the Majority
uaareholders have agreed. Their attitude 1s clear from the
affidavit which they put in in Cause 284 of 1991. Further
delays can jeopardize the whole negotiations and be
catastrophic.

If the Hajority Shareholders’ tracing or other
proprietary claims are left in place and succeed, they could
nol, only wipe out any return to the creditors of ICIC
Overseas, but by veason of thelr nature gsplll over agalnst
the c¢reditors of the principal BCCI companles. Tt would be

‘ong for me to comment in more detail than is revealed in
Lhe Liquidators’ report on the claims by the Majority
Shareholders, but as the Liquldators themselves recognize,
even Lhe pursuil of such a claim would prevent any worthwhile
diztribution being made to creditors until it was resolved.
That. would be years ahead. The elimination of the claim is
on any view an advantage of such an overwhelming kind that 1t
is hard to envisage any independent expert advising against it.

This matter of conflict of interest is a serious and
difficult one, but taking into account all the matters to
which T have referved, T cnnclﬁde that I should approve,
without further delay, an agreement substantially in the form
of a draft submitted to me, and authorlse and empower the

Ligquidators Lo execute it and do.the acts and things referred
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Looin paragraphs 10,3010 and 20.3.2 of their report Lo Lhe Court dated

the 24a9th apvd )l 192920 sl 30 order.
Y

L oalso divect that the lonsolvency Bules 1986 of England zed Yales
shall apply, as in the case of UCCT Overseas, to bhe Liguidations of

CEC ardd TCLC Overseas.

The liguidators’ costs in each applicoation vill be paid sne an expense
in the respeclive Liguidation, as will the eepenses of bhe Governmont
of the Layman Islands in providing, Lhrough the good offices ol Lhe
Nttorney-teneral, the services of He. Deoman as Amicus Curiae.  The

Hajority Shaveholders indicated Lhat Lhey sought no order for costs.

G.E. Harre L90h Jupe 1992
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