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IM THE GRAND COURT OF THE CAYMAN TS5LANDS
HOLDEMN AT GEORGE TOWN, GRAND CAYMAN
REFORE THE HON THE CHIEE JUSTICE

ON THE 1S5TH JULY 1992
CAUSE 4 92 0OF 92

RETWEEM WILLY GIGER PLATHT IEE

A COCONUT HARRBOUR NEEFENTIANT

Hre. Messer foco the plaintiff
Miss Hrooks for the defendant

MALONE C. .T. JURGHMENT

On this application for leave Lo amend Lhe defence
and counterclaim, ovbjection was takon only to the proposed

amendments Lo the counterclaim.

The amendments objected to plead that in breasch of
hig duty the plaintiff negligently failed to allobl cectain rents
received by him to necessary aspects of the business he managed
Ffor the defendant and to pay tourist accommodation tax to the
Goverrnment . As » resull the Goverrment obtained » judgment
against the defendant in the sum of $117.891.00. Tihe pleading
continues Lhalt the money is ot still in Lhe company operation.
By way of relief the defendant claims?

"For non-payment of Governmenl Tourist

Aocommeodation Lax From January 1989

July 1991 in the sum of CIHL17.891.00
including a suecharge for nonepayment.”

The writ in this zscbion was Ciled on bhe 120Hh March

1992, The counterclain was served thereafter aml before the
judgment in favour of the Government was enteced on the 8L June
1992, Relying on BEshelby v Federated European Bank Gbd. (1931)1
K.Roe 254 Miss Brooks’” Lirvst submission is Lhat the amerndment is
not justified because it admits a new cause of action which  Hhad

accerued since Lhe date of bthe wrdit and did nol exist at that



»y
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date. That new cause of action, Miss Brooks submitied, was the
claim to $117,891.00 as she contended that until the Government

got its judgment that claim odid not exist.

The Court will refuse Lo allow an amerciment to
introduce a new claim thab Jdid nobt exislt ab the date of service
of the original pleading which 1t dis sought to amend. (Baenelby’'s
case) Cibid). Tt will not, however, refuse to allow an
amendment simply because it introduces s new claim. Nor will it
refuse bto allow an amendment which is merely additional to an

existing cause of action.

The amendment applied for by the defendant does not
change the cause of action into one of a substantially different
character and it is founded on Facls Lhal relate back Lo July
1991. Those facts were crystalised, as it were, by Lhe juodgment
obtained by the Goverrnment. As a consequencs Lhe claim which
had been lying dormant became a claim for special damages. Sueh
damages have to be plesded. Oftern they are pleaded with some
siuch words as "armd continuing® but there are circumstances when
they may be dealt wilh by way of amendment of the pleadings.
This, to my mind, is one of these circumstances. Aceordingly I
am of the view thalt this claim does nol arise from & new cause of
action as like the other claims of bthe counterclaim it is based
orn alleged negligence by the same party in the performance ol his
duty as manager of the defendant’s business. ITb is simply an
additional claim for special Jdamages. 1f even il is 3 new c#use
of action, it is not one that odid not exist ab the date of
service of the original counterclaim. Therefore I rejecl Miss
Brooks’ first submission,

r

Miss KErooks” other objecltions to granting leave to
amend the counterclaim are that:
(1) The plaintiflf{ shiould have been made a thicd

party to the Govecnment’s acbion against the

deferviant.
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Filed on bthe Hth Apcil 1993,
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Sir DNends talone



