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MALONE C.J. JUDGMENT
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Cause by 5 jury, The application s made under sacbion 25

Judicature 1 aw Ho.ll of 1975 vhich is ag Follows:
Y20, Whern one party to a civil cause
applies for the case Lo ke tried by @ jury
and the court jg of the opinion that Lhe
matter is one that can be broperly so tyied
Bojury of seven persons shall ke empanel e
for the trial of the lssues bhetueen the
parties ard bhe verdict dec).aced by the
foreman to be that ol Tive or more of seh
Jury shall be Aaccepted by the court.",

This is 5 rnovel application as to the best of fiy
kriowledge, a civil Canse has not in many years (if st ANy Lime)
been tried in this island by g Jury ., ndeed 1 Lhimk it is safe
to say that a civil cause tried by a juey ig 3 rare event in the
Former Hritish Cariblbear, I ean recall only one instance [ B
civil cause ap tried, Ihat was @ case of ﬁuiﬁmnmw in Barbados
about Fordy YEATE 290 when sz gpecial jury sinee Cabolished) was
salectad, I't is sgainst Lhat Backaround that tie legislation

sENtGld, I Lhirk, he conzidered as Lhe ravity of a ecivil brial hy



A jury in

E)E e T

ol =

al wi

civil

permitted,

ciwvil

eal

the region cannot be Lh

-y

&

o oresyult of onance

ltulmess Lo relfuse applicaltions for Lie

CALEE ., To my mind dn

it is nolt wunreasonable

trial by juey 18 3 rarilby,

lv 4

th

Lo

tha

ied by a jury becauss of 2

s conducted is not desirvable.,

made

i 19

Thie

& i

5Ll

oo

ry

re

96 Lo the Criminal Proceduare

tiwe addition of a new section 121

i eriminal trials the Legislatur

may nol always ke desirable. Tt

Tollowss

Ao

e recoan ises

at

b

e

1Y L0 oan accousaed person

that, due to the nature o

slarnds wie
ppose Lrom
ivil caunas

meral opin

Lrd

re i

e

Gooar

i

or of a

al ky
1ois
Tact &
e nol

thatl o

latively racent amend

Code Law H

0. l3

of 197

taelf imdicative that

Liha

nadment i

is of the

f the case

syrrouncing civcumstances, a Fair L

jury may ol be possible,

before Libe jury is

he may, 8

empanel led, elec

tried by a jwlase alone.".

The English prachtic

the Supreme Court Act, 1981, It

Subriect Lo

demnanding

inoinsuen

From

tLiral

"ahall e bried wit
is of opinidon that

prolonged examinati

e

specifies Lhe i

&

(RRTE

aon

5 0

Jju
te

ol

overned Ly

ry unless
ial eeguir

daocuments

acecounts or any scienbtific or local

investigation which
made with a jury.".

Lhe "unless® provision

Lrial by jury are when

cartal

ol

e

Ca) a chacge of fraud

For bedial by jury:
¥ g ) ol

oy a olaim i resp
prosecution or

(c) any guestion or
Live purposes of

analysis of section 69,

ectl

Tal

th

it

e

(S W]

e R |

of

G e

e

1§

15

clhion 69,

tobr

ireop

O
o
rial

Loan

L oho

Se

B e

Lhe

2 A

ar

conveniently

Lie

ial by

art as

nion

of Lhe
with 2
vohime,

frg

Lion 69

g Lhats

court

"1\
Ty

bae

GUeAs Lo

uek dis satisfied ther

inst Lhe p

lLikwel, slander,

imprisonme
ol a@ kind
paragraph.

apparent

arty

kg

pie

Lhiat

applyi

ar

serikbeand

Lrcler

LI

riat

Lerial

merst

Dby

BVEn

jury

of

s

e 1%

rg

malicious

for

Liat



3
section a question as to whebther a jury is 3 suitable tribunal

cannot arise on oan dssue specilied by Lthat section, save as
]

stated in bhe "unless® provision, sinece, subject as aforesaid,

the dssuss that shall be lLried by 2 jury are specilied, Mhereas

under the law of the Cayman Lamds ., as Lhe sole test iz whether
the matter can proaperly be tried by a jury 2 wider discrelion

exists. pecount can be btaken bobh of the nature o the matter

ang of Lhe nature of 3 jury.

I thia case Lhe action is Tor s declaration that

the obtaining of a production order was malicious with damag
for maliciously obtaining the order and for trespass to Lhe goods
and property of the plaintiff. The action is nob one of Lhose
specified in section 69 of the Gupreme Court Act 1981,
nevertheless it is akin to an action for malicious prosecution
anc shares with the actions specified in section 69, the feature
that it iz of & nature bthat could reflect on the ceputation of
the plaintilf. The action is not one Lhat will dinvolve
prolonged examination of documents or accounts or any scientific
or local dnvestigalion., Therefore, it can properly bhe said that
it fits the provisions of section 69 like a alove. Ire Enaland
the action would e triable by a jury. The Englisn law as |

have pointed out iz not, howsver, bthe same as Ours.

The first and second defendants are senior police
officers. Irn fact the second defendanlt iz the Commissioner of
Police. They are therefore senior officers of an organisalion
that is constantly, whether for good or i1l, wundee the close
serutingy of the public. Trr & community witin 2 small population
lTike that of the Cayman Islands bhe Police necessarvily have 3
high profile which may command uncdue respeclt or may command Lhe
FEVEDESE . Whichever it bhe, such prowinence, in my view, makes
the action one that cannol propecly be tried by a jury even
thouagh the cause is of a kimd £fit foe trial by a jury. It miaht
e otherwise if, =as may happen here, the parties to the cause had

only formal connection to these Islands.
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Aocordingly as L oam of the opinton that this matter

cannol be properly bried by oa jury, Lhe application Ffor a hrial
by jury is refused.
Y oIMIY

L s ' Llils

Sir Denis Malone

194th August 1992,



