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Thig is an application by the wofficial liquidator of
Universal Casually and Surety Company Ltd. (*bhe company®) nou in
compulsory liguidation. i applicaltion is for a direclion by the
Court that:
"he be aulhorised to accept or reject the offer
of settlement received from Siedman and Siedman
andd Rinder D jlher and Co. in respecl of the
1itigatinn.current1y in the Third Dislrict Court
of Appeal of Florida."
The application is opposed by Reacon Insurance Co. ("Reacon") a
creditor of the company and a contributor tn the official
Liguidator‘s loan fund,. That fund wvas sel up Lo meel the costs of
legal proceedings for the recovery of losses sustained because of
the negligence of the company’s auditors.
Finder, M jlker, Otto and Co. ared Siedman and Siedman

(hereatlter collectively referred to as "RDOS") were Lhe former
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muditor; of the company. Froceedings alleqging neqligence on Lheir
parl vere commenced againat them by the official liquidator in the
Ulorida Circuil Court for Dade County and on the 7th Docewber 1990
Judgment din the suam of UG, £15.7 million was entered against them.
In effect the judgment represents the net loss causod by DDOS Lo
the company and is a sum that is less bot nol greatly less than
cdoubile the amount of the best of several offers subseguently made
by BDOS Lo the official Lliguidalor in consideration for nNOS
terminating their appeal against the originalljudgmmnt. Those
offers were rejected. On the L4th April 1992 the rejeclion of the
offers was pul in question as on thal day three Judges of Lhe
Elorida Court of Appeal on the appeal by BDOS against the judgment
of the Florida Circuit Court for Dade County set aside the judgment
: {
obtained from that court on Lthe 7Lh December, 1990. The official
liquidator appealed to the Full Court of Appeal Lo correct the
decision of the three juildges. The official liguidator’s appeal is
now pending before the Cull Court of Appeal which is nol expected
to give a decision before the 31st of August 1992, Fending too, is
a further offer by BOOYB to the official liguidalor. The offer is
that in consideralion of the payment by RBDOS Lo the official
liquidator of $450,000.00 and Lhe wvaiver by BIDS of Lhe order for
costs macde in favaour of BDOS by the three Judges of the Florida
Court of Appeal the official liquidator will uvithdraw his

application for a re-hearing by the Full Courl of Appeal. That isg
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of settlement on which a Jirection from Lhis courl is

applied for by the official liguidator.

approach

The firsl question thal I must answver is, how am 1

the issue whelher to acceplt or rejecl the offec? Hr .

Jones’ gubmissions are Lhat:

In suppor

(1) T am not to pub myself in the posilion of the
official liguidator aml exercige his Jdiscretion
for him.

() I should act on Lhe basis khat the official
liguidator is enlitled to Lhe sancltion of the
court unless he is doing something that isg
unlawful as by exceeding his powers, or acting
fravudulently improperly or is proposing ta act
a way that no reasonable liguidatoe would act.

L of those submissions lic. Jones cited the following

passaqe al pp 2B0 ~ 201 from the judgement of Plouwman 1 in Leon v

York-0-Maltic Ltd. and Others (1966) 3 AE.R. 2773

*Here, as [ have said, Lhere is no gquestion of

fraud, @nd, having considered all the evidence

waweaw L oam nobt satisfied that the liguidator id

not exercise big Jdiscreltion borna fide; nor am 1

satisfied Lhat he acted in a way in which no

reasonable liquidalor could have acted.®.

Subsequently, Mr. Jones, it seems Lo me, backed off from his

Lo

in
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initial position in respect of Lhe entitlemenl ot the official

liquidalor to the sanclion of Lhe Court unless he i% nol acting
within his powers bona fide and reasonably. I think diir. Jones
was right Lo back off as T «do nol think the official liguidator
has an entitlement as sugqgested by Mr. Jones. IF Lhat vere the
case, a Linding of the courl that Lhe official liquidator had not
acted in breach Lhe criteria in Lhe Leon case (ibid) might
preclude Lhe official liquidator from veighing as he should other
considerations such as the wishes of Lhe creaiturs. Mr .
Lamontagne submitted thalt in a case of this kind, the court must
look at the proposed setllement to see if it is reasonable for
the official ligquidator to give up an asset ol Lhe company. If
the settlement is reasonable Lhe couct should sancltion it. If
\
it does not appear to hbe reasonable the court should nol sanction
it even though it could not be gaid that no reasonable liquidator
would have entered into Lhe compromise. ¥ accept that Lhe court
must consider all of the evidence relevant to Lhe proposed
settlement. Inn particular, the evidences
(a) relevant to the question is bLhe official
liquidator’s prospect of success in the Florida
Appeal Courl a reasonable one? and
(LY from wiich a reasonalbile assessment may be made
'
of the financial consequences of Lhe decision

ﬂn botly the crediltors and the official



Liquidalor; anil
() as Lo Lhe wvishes of Lhe creditors and Lhe
account of their views taken by Lhe 0£fimial
Liquidator.
i Lhe kasis of the firdings made on the evidence examined, 1
agree with Me. Jones that © am not to exercise Lhe official
lLiquidator s discretion for him bob Lo congider Lhe correctness
or olherwise of his Jdecision by the ecriteria cited from Lhe
Judgment of Plowman J in Leon’s case (ihid).n Such
consideration?
“to have reqard Lo the general principles of
fairness and commercial morality which
urderlie Lhe details of the insolvency law as
applied to companies.®
See In re Falmer larine Surveys LLd. (1986) 1 W.L.K.
973 per Hoffmann J at p S78).

I this matter, Lhe official liquidaltor clearly
toolk advice on the prospects of a sucecessful appeal to the Full
Court of aAppeal. That advice was provided by Hs. Russo, Mr.
l.igq9io and Mr. Jones. Ha. Russo and Heo Liggio arce American
attorneys al law. lir. Jones is an experienced English andd

Caymanian attorney-at-1law bulbt is nolb qualified to give opinions

on American Law. fis we all well lnow Ameridican principles of law

frequenbly can be Lraced Lo English law and the fact that they
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are written in English wmakes for apparent ease of uredecstanding.

But thal very case of understanding can itself qive rise Lo
misunderstanding due to words subbtly changing their weanings uhen
they cross Lhe Ablantic and Lo differences of practlce. 1 shall
not embark on the exercise undertalking by He. Jones of analyszing

/

and dnlerprebting Ms. Russo’s opinion in terms of seemingly
corresporeding English practices and principles. Noe do I think
that 1 should, as Me. Lamontagne invites me Lo Jdo, analyse the
two American cases of Cenco Inc. v Seidman ;nd GBeidman 686 Fed 2
d 449 (1902) and Schachl v Brown 71IE 24 1343 (1983) and find
that this is a Schacht and not a Cenco type of case. The merit

of not following ir Hr. Jones’ or Mre. Laliontagrne’s footsteps is,

I think, the greater when it is borne in wmind that the principal

]
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issue in the litigation is whether Lhe fraud of the former
management of the company should be imputed to Lhe company to
defealt il’s recovering from BNOS the loss sustained by their
neqligence. For it dis an issue that raises Jdifficull questions
both of law and of fact.

In general terms Ms. Musso’s apinion is thal the
official ligquidator should reject D.0D.0.897 offer and seel Lo
restore the judgmenl of the 7th Necember 1990. 1 do nol agree
with fir. dones Lhal the opinion is not a firm one because she
states Lhal it is dmpossible Lo predicl how Lhe court will rule,

Guch a statement is dnvariably bto be found in an opinion.
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Therefore I Jdo nob think that the statement detracts from the

Firmness wibh which Ms. Russo expresses hersell in the main boaody
of the opinion. Lut, of course, firmness Jdoes nob necessarily

import soundness. In this instance a faclor Lo he considered in

weighing the value of Lhe opinion iy that counsel is celained on
a contingency fee basis. Her remuneraltion, aparl from out of
pockel expenses, is Jdeperdent on her success. 10 she is denied
Lhe chance of achieving success she recovers her out ol pocket
expenses bul receives no remuneration., It.iﬁ A situation of
conflict which detractlts from the weiqght to be given to the
opinion. Taking that factor into account and beacing in mind
the difficult nature of an issue which ls. Russo ackrnouwledges may
not be tavourably resolved at a rebhearing by the Tull Court hut
!‘
may have Lo be taken, if leave is first obltained to the Florida
Supreme Court, the chances of success, cannolb, in wy view be
overwhelming.

Hr. Liggio did not wreite an opinion. He favorend
acceptance of the original offers made by BDOSG. e expressed
his views as follows:

" weaws besides seeking to assist Lhe liguidator

at his request, I felt it imperative Lo provide

an independent soundirng board for Lhe Liquidator
someone where interest vas nob Jdreiven or

motivated Ly an increasing conlingenl fee which



£
is bLied Lo the prospects of a possible, hut

unlikely, higher recovery. LU was my judgment
tbased on my kEnowledae of the law, as il existed
prior to the appeal in this case, Lhat Lhe
likelihood of success by the Lliguidator in
sustaining the judgment was subslanlially less
than 25%. This view was reinforced afler I had
read the briefs (iled by each of the parties in
the appellate court. As A reaultnl eHpressed
the view Lo the Liquidator Lhal 1 fellt it was a
serious mistake Lo bhave rejected the several
sebtlemenl offers of Seidman and Yedidman.®.

The foreqoing is nob a written opinion bat is much

t
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more than a “"hunch®. For although not reasoned, it is a3 slrong
statement of views by an attorney at law acquainted wibth the case
and knouwledgeable in the law. MHreo Liggio is nol free of
conflicting interest as he is an in-house attorney of bthe firm of
Ernst & Young New York and the liquidator is a partrner of Ernst andd
Young (Cayman) I Me. Jones’ opinion a facltoe that adds to Lhe
weight to be given Lo hMe. Liggio’s views is his statemenl that:

“Lhe likelihood of success by the Liguidator

i sustaining the judgment was subsbantially

e

less than 25%°

as he proved Lo ke right in picking the wvinner. Of course, as
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Lhere are no specilic reasons gqiven by Me. Liggio foe his opinion

it is nol known whelher bHe. Liggio‘s opinion correclly predicted
Lhhe reasons given by the Lhree Judges For Lheie ruling or wvhelher
those reasons are nol Lhose of lir., Liggio. Hevertheless it
seems to me Lhat Mre. Lign?n’ﬁ views are of sufficient weight to
detract from Lhe weight to be given Lo Ns. Busso’s opinion.
Hor is that finding affected by the fact that Ms. Russo’s opinion
has leen adoplted by tir. Sherouse of Lhe legal firm that has
represented the company as he merely states “iﬁ telinf that He.
Russo’s comments and opinions are meritorious and thatl Lhe
proposed setllement is nobt adequale withoul imdicating why he
holds that belief.

The disparily between the settlement offer of

: §

$1450,000.00 and the judgment obtained of $15.7 willion, is so
greal Lhat to g9ive up that judgemenl in return for the offer
would seem to me something that no reasonable liguidator would do
in the absence of good cause. Assured failure of Lhe appeal
lodaed by bthe official liguidator would provide good cause, but
the evidence as Lo the chances of success or failure ol Lhe
appeal to the Full Court of Appeal does nolbt, as one would expect,
show with certaloty what vould be the outcome in the Full Court
of Appeal or the Florida Supreme Courl. Nor in my view would a

second opinion ke of help a3s it can add Lo bub ecannolb resolve the

uncertainty. In any event it is now Ltoo labte for a second



opinion.

On balance, the opinion evidence suggests Lhalt the
chances of failure to restore Lhe judgement of the 7 December
1990 are greater than the chances of success. Vurther, it would
be reasonakle to think that failure vill be  Lhe more likely
having regard Lo Lhe fact that the judgment to ke overlurned is
unanimous judament of three judges of bthe Courtl of nppeal. 0f
course, il is not unknown for the highest Court din the land to
restore the judgment of a3 trial judge afterlintermﬁdlate courts
of appeal have successively sel it aside. Nevertheless il is

ursual .,

The official liguidator has no assels and Lhe

'

!

liguidator’s loan fund is without funds. His fiem’s loss is
approsimalely $997,500.00, of which $382,492 is the outslanding
debt. It is for the most part wmade up of ecash disbursemnents. If
his appeal is successful Lhe lass incurred will be recovered. If
he does not win the appeal he losses both his oubt of poclket
aupenses and his fees. Acceptance of Lhe offer would reduce his
loss as his expenses are the first charge in the order of

priority.

The credilor’s position is not the same as the

official liguidators save if the offer is refused and Lhe appeal
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is successful, for if the N.D.OLG. offer 13 refused and the

appeal is lost the credilbors stared to lose victually no more Lhan
Lhey have already lost and iF Lhe offec is accepted they stand to
gain nothing. 1 agree with the official liguidator that he is
under no obligation to work without renuneration lel alone use
his own resources Lo finance Lhe liquidation., Yet it is
precisely that which be is being askled to Jo as al best bLhe
respondent. offers Lo fured bthe ligquidalor’s costs of appeal
estimated by Ms. Russo at between U.4. $1,066.00 and ULS.
+3,000.00. It is an offer Lhal gives Lo Lhe creditors the
epportunity of winning the jack pot abt the minimum cost to
themselves since Lhey have nothing to gain or lose by accepting
the offer or by rejecting it ard losing bthe appeal, ULhough, of

i
course Lhe have everything to gain should the appeal be
guccesstul. On the basis of that analysis of the relative
positions of bthe offlcial ligquidator sand the creditors ard having
reqgard to the appeal’s limited chance of success I am of the
opinion Lhat a liguidator who accepted the offer would be acting
reasonably. T am of the opinion also that Jdespite the conflict of
interesl Lhat the official liguidator in this case has, he will
be acting bona fide and within his powers if he acecepted the B.D.
0., offer. By contrast the hona fide of the creditors are put in
question. Their views I reject in this instance alfber careful

consideralion.
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For the foarqoing reasons | aulhorise Lhe official
liquidator Lo accept the offlfer of seltbtlement received from
.00 din respect of bthe liligation currvently pending in the

third District Court of Appeal Florida.
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