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TH OTHE GRAND COURT OF THE CAYHAN ISLANDG Ju 4?
HOLTIEN AT GEORGE TOWH, GEAMND Cadiatl o y,
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CAUGE § 339 0F 13281

TH O THE MHATTER DF UBIVERSAL & SURETY COMPARY LT,
CIH L TMTIAT TOR )
AMND TR THE HMATTER OF THE COMPANTES LA

Mr. fA. JONES FORE THE QFFICTAL LIOQUIOATOKR
e . Po LAMORTAGHE 0.0, FOR REACOH THSURANCE CO. LTD.

HELANE Bs s RUL.INA

The defaendant -~ Beacon - having obtained leave bto appesl wy
ruling fof the 25th August 1992 on Lhe condition that it undertalkes Lo
indemnify the liguidator his costs of the appeal, now applies for a

wLay perniing bthe appeal.

The subject matter of the appeal is the offer of settlement
made by BLIL0L80 Lo pay Lo the Liguidator $4%0,000.00 dn return fo
the abandonment by him of his appeal to the Full Court of Appeal 10
Florida prior to the Full Court of Appeal delivering its rulina.  Thal

ruling is still pending.

The appeal, as Mr. Jones pointed oul, may become academic by
a ruling of the Full Court of Appeal in Florida. Hevertheless
although the order granting leave to appeal may be amended as it has
not been perfected it should nobt, 1 think, be awmended or rovoled for
the iseune appealed, zs I said in owmy ruting of the 3 Septemboer LS, s
an important one. It eueh an instance, 2% the following paszage at
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pl27 of the judgment of Banks L.J1. in the case of Buckle v Holmes
C1926) 2 KB, 125 illustrates, leave to appeal may bhe granled even
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where Lhe law is nobt in guestions



"W gave leave Lo appeal in this oase, not
because we Lhougiht thece was any real doubl
abaut the law, but besause Lhe question was
one of general dnporbtance and one upon whioch
further argument ard 5 decisicon of Lhis Courd
woulad be Lo tihe public adeantage.”

Fouprther whilst it is likely that the Full Court of Appeal in Florida
may rule before this appeal iz heard it is not ceerbtain thal it will

rule.

I ruling on the question whether the liguidator should
accapt the offer of E.DN.0.%. 1 made it clear then, [ think, that the
liguidator should give caveful consideration to Lhe wishes of the
creditors but could not ke expected Lo work withoul reward nor risk
his own resonrces to Ffinance the liquidation. HMNow it seens Lo me that
My. Lamontagne recognises Lhat if bthe deferndant is Lo el » stay the
liguidator must have protection. BEot Mr. Lamontagne offervs probection
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only if Lhe appeal is dismissed. The liguidator aets nothing, apart
from being spacred the costs of the appeal, if he loses the appeal.
That is faiv tire. Lamontagne submits as Lo quote him:

the liquidator is fully protected if he is
right "

To my mird dMr. Lamontagne’s proposal puts at risk the advantages that
accrue Lo the liguidation from the B.D.O.S. offer. Those advantajes
subsist whether the appeal is lost or won provided the offer is
aceepted before the Full Court of fAppeal rules. Consequently if
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acceptance of the offer is staved on the basiz of Mr. Lamontagne
proposal Lhe liguidator may get npothing if the Full Court of Appeal of
Flovida vules against him and he then loses the appeal hiere. That
muslt be aveided as it seems to wme unjust that the liquidator should he
put irn the position of visking the anly mopey which it dg plain may [e
rocovered., Hamely the $4%0,000.00 offered by B.DLOLS. on condition
that it is aceepted hefore the Full Court of Appeal in Florida rules.
There is no other money plainly recoverabla as no one knows how bhe

Court of Appeal in Florida will rule. Consequently excepl for the

FA50,000,00 it cannot he said Lhat without a slay there is no
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roasonable ponssibility of Lthe creditors getbing back any money if
their appeal here succeeds. Wihal tha credilors get if the appeal hece
sneceeds and the Full Caurt of appeal in Florida has not by then ruled
is a chance in a ganble. Whelher that chapee will bring them beneefil
will of course depend upon the ruling of Lhe Fall Court of fAppaal 1o
Flovida. In fact the chance of actual bepefit is a slender one for as.
I pointed out in wy iodgensnt of the 2%9th Auagust 19907

"the opinion evidence suggests that the chances

of failure to restore the judgment of the 7th

Necenbar 1990 are areater than the chances of

gueeess , "

To my mind therefore, this is not the kind of case of which it can he
maid Lhiat the appeal, if successfoal, will be nugatory, since Lo becomne
nuagatory demands something bthat exisled aml was recoverakle, A chance
Lo gamble that a jack ~ pob will exist is nol such a thina. For tival

reason Lhis is not a proper case for denying to the successful

Ligquidator access to the $4%50,000.00. If T could grant a stay il
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unu]d‘hh Lo stay acceptance of the B.D.0.8. offer perdding the
detarmination of the appeal if within a limited tiae $4%0,000.00 was
paid by the defendant into the liguidator’s loan fund in cash and
uneonditionally in relation to the oubcowne of the appeal.  Such an
order would emsure that the liguidator got bhe $450,000.00 but he
wogld do so at the cosl of Lhe dofsredant amd not of HoDLOLUE. A1
arvangement which, altiongh pevhans justifiabhle on the ground thal i1
the defendant wants to gamble he musl put up Lhe stalke, is not
desirable as ik penalizes the defendant. The better approach to Lhis
problem is to recognize, [ think, that the detferndant needs to be sawved

from himself. The application for a stay is refused.
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