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-KERR, J.A. :

Agrichem Limited (“"Agrichem") formerly known as Agrichem
Insurance Company Limited, was incorporated in Cayman under the
relevant laws of the Cayman Xslands and with registered office

in George Town, Grand Cayman.,

Insurco Intexnational Limited ("Insurco") was similarly
incorporated on May 13, 1965 and on Juns 1, 1985, acquired thea
business of Agrichem, These companies are exempt companies
under the proviasions of the Companies Law (Cap, 22). Their

business is known in the insurance trade as captive insurance,

Frit Industrijes Inc, ("Frit") and Gowan Company ("Gowan")
are United States Corporations. Frit was incorporated in the
State of Alabama and Gowan in thae State of Arizona. Both
companies are manufacturefs and distributors of agro-chemicals.
Agrichem and its successor, Insurco, provide to each Corporation
under a policy of insurance, Goverage for product liability,
completed operations and conlractual liability. Mutual
Service Limited ("Mutual") is a Mipnesota Corporation and also

provides lusurance cover for Frit.

Claims were made againat both Frit and Gowan in the
United Btates - Frit, in North Carolina, and Gowan in
California - for injuries caused by the manufacture and/or

distribution of dangerous chemicals.

Mutual, as a co-insurer to Frit, instituted proceedings
in Alabama against Frit and a number of other co-insurers
including the appellants, denying liability and alleging that
Frit was priwarily liable and the co-insurers liable to under-
take the costse of Frit's defence and for any damages that may

be awarded. '
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Gowan has instituted similar proceedings against
Insurco with an additional cause of action based on the
law of California, namely for "breach of implied covenant

of good faith and fair dealing",

By writs filed in the Grand Court, the Plaintiffs
sought declarations in which the particulars, as endorsed,

indicalte the nature of the stand of the Plaintiffs in each

case,

RE MUTUAL AND FRIT

ENDORBEMENT

The Plaintiffs' claim is against the befendants for:-

1. A declaration that the Plaintiffs are not
liable to defend or indemnify the Defendants
or ejther of them for claims made against
both or either of them arising out of Civil
Action No: 90-CVvB6-902, Civil Action Nos
90-CV5-1076 and civil Aclion Nos 90-Cvs-~1077,
filed in the Gemeral Court of Justice,
Superior Court Division, Moore County, North
Carolina, in the United Btates of America,
under Master Policy of Insurance Mo AGL-2000
and Certificate of Insurance Noi AGL.-2030
issued by the Firstnamed Plaintiff and the
Secondnaned befeudant and/or Pollcy MNo: UML-0011
issued by the SBecondnamed Plaintiff to the
Secondnamed bDefendant.

2. A declaration that the Plaintiffs are not liable
to defend or indennify the Defendants or ejther
of them for any claims made against Lhem under
the said policies as the Plaintiffs have already
paid out the policy limits for the year in
respect of which the said claimg are made and
consequently are under no duty to defend or
indemnify the pefendants or either of them for
claims arising out of the same occurrence,

3. A declaration that on the terms and conditions
of the sald policies of insurance the Plaintiffs
are not liable to defend or indemnify the
Delendants or either of them for any claims
made against them under or in connection with
the said policies,
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RE GOWAN

The Plaintiff's claim is against the Defendant for:-

1.

A declaration that the Plaintiff is not
liable to indemnify the Defendant under
Master Policy of Insurance No. AGL 2000

and Certiflcate of Insurance No, AGL 2023,
Unbrella Policy No, UML-0009 issued by the
Plaintiff or its predecessors to Lthe
befendant in respect of claims made against
the Defendant in Civil Action No. 914400,
Civil Acltion No. 920427, Civil dation

No. 939483 and Civil Action No. 939526 filed
in the San Francisco SBuperlor Court, San
Francisco, California in the United States
of Muerica on the ground that the occurrence
which caused the Plaintiff'e damage 1in the
gaid civil actions is either prior to the
time the policies issued to the Defendant
took effect or is excluded by the terms of (he
sald policies of insurance lssued to the
Defendant by the pPlaintiff.

A declaration that the Plaintiff is not
required under the terms and conditions

of Master Policy of Insurance No. AGL

2000 and Certificate of Insurance No. AGL
2023, Umbrella Policy No. UML-0009 issued

by the Plaintiff or its predecessors (o

the pefendant; to defend on behalf of the
Delfendant Civil Action No. 914400, Clvil
Action MNo. 920427, civil Action No. 939483
and Civil Action No. 939526, or any of

these actions filed in the San Francisco
Superior Court, San Francisco, califoruia

in the United States of bmerica, by the
Plaintiffs named therein on the ground that
the occurrence which caused the Plaintiff's
damage in the said clvil actions, is either
prior to the time the policies issued to the
Defendant took effect or is excluded by the
terms of the said pollcies of insurance issued
to the Defendant Ly the Plaintiff.

Further or alternatively:

A declaration that the Certificate of Insurance
No. AGL 2023 issued under Master Policy of
Insurance No. AGL 2000 and Unbrella policy

No. UML-0009 issued by the Plaintiff or its
predecessors Lo the Defendant, are void ab initio
and that the Plaintiff is entitled tg avold the
said policles on Lhe ground that they were
obtained by the non disclosure of material facts
or by the representation of facls which were
false in sone particular, namely that the use




of the chemical DPCP by the Defeundant had

already given rise to a claim against the

Defendant, by Mary F. Shavies sod that the

Defendant was exposed to liabllity or

potential liabilily by virtye of said

proceedings No. 774219 in the San Francisco |
Superior Court, San Francisco, California |
in the United States of Awerica arising out |
of the use by the Defendants of said chemical. |

Leave was granted [or service oul of the Jurisdiction |
on all Defendants, Upon service belng efFected all sought by
appropriate summons to have the order for leava for service
abroad discharged, Frit and Gowan also sought orders that
the writ of summons and service of notice of writ be set aside
and the actions be dismissed while Mutual prayed for an order

that the proceedings in Cayman be stayed.

After a consolidated hearing, schofield, J., held "the

Defendants in both suits will have the orders they seek and

also their costs".

Against this judgment the Plaintiffa appealed.

On the first day of hearing two questions of a preliminary

nature were ralsed.

The first by Mr. Turner for Gowan was to the effect that
grounds 1-4 of the appellants’ grounds should be struck out on
the basis that they were in relation to interlocutory orders
and as no notice of appeal was glven, the Court ought not to

entertain arguments based on those grounds.

The firet three grounds ware in respect of a ruling by

Schofield, J., in response to a summons filed on behalf of
Gowan, that certain affidavits tendered on behalf of the
Plaintiff should bhe excluded. The fourth ground challenged

the order for congolidated hearing.

As regards the objectione of Mr. Turner, Mr. Henriques

|
subnitted that assuming that, the orders, which included the



o«

ruling excluding the affidavits, were interlocutory orders,

as no formal orders had been perfected as reguired by rule 12
of the Grand Court Ruleg the time in which to appeal. had not
yet beguh Lo run. Mr. Turner agreed with thls submission and

abandoped hié preliminary objections,

As regaxds the exclusion of the Plaintiffa’ affidavits,
‘we are jo agreement with the learned Judge that Interlocutory
matters should not be éluttered with unnecessary affidavits
and should be expeditiously heard. lowever, in the instant
case, the affidavits had already been filed and copies duly
served on the other side and were relevant in regponding to
affidavite recently filed on behalf of Gowan. No time
limitation had been imposed on the filing of affidavits.
Accordingly, this Court, taking the liberal approach to
"fresh evidence" in interlocutory proceedings, set aside the
ruling excluding the affidavits, admitted the affidavits in
evidence but granted 21 days jin which affidavits in reply may
be filed, and directed that no further affidavits should be

filed after the expiration of 14 days thereafter.

The second, was by Mr, Henriques for the appellants
with regard to ground 4 which challenged the order for
consolidated hearing. Mr. Henriques, apparcntly with an
awareness that it would be atlbest a pyrrhic victory if
perchance an order for eeparate hearing was made and that
this Court could adequately deal with guch differences between

or speclal circumstances in Lhe two cases, prudently did not

pursue this ground,

In the judgment of 8chofield, J., there were two main

plinths common to both cases:

(1) that Caywan wes not the appropriate

f?rumx and "

.
Tl

(2) that the declarations sought were
negative declarations and on principle

should not be granted,
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On the question of forum non conveniens all gides
accepted Lhe broad basic test 88 expressed by Lord Goff in
Spillada Maritime Corp v. Cansulex Ltd, The Spiliada [1986)
3 ALL ER at p, 854

"In my opinion, having regard to the
authorities (including in particular

the Scottish authorities), the law

ctan at present be summarised as followg:

- the basic principle is Lhat a stay
will only be granted on the ground
of forum non convenjens where the
court is satisfied thal there is
some other available forum, having
competent jurisdictdion, which is
the appropriate Fforum for the trial
of the action, f{e iﬂ_ggigh_ggg.gagg
way be tried wore Suitably for ihe
interests of all thie parties and
the ends of Justice." " (Emphasis

supplied).” "

The generality of the sentence emphasised demandsg

consideration of all relevant factors, the welght to be
attached to each factor having regard to all the attendant

clrcumstances and the cumulative effect of these factors one
way or the other, In that regard one cannot be unmindful of
the following sage observations of Lorg Templeman in the

Spiliada case at p. g46;-

“The factors which the court is entitled to
take into account in considering whether
one forum is more appropriate are legion.
The authorities do not perhaps cannot, glve
any clear guidance as Lo how these factorsg
are to be weighed in any particular case,
Any dispute over the appropriate forum ig
complicated by the fact that each party is
seeking an advantage and may be julluenced
by considerations which are not apparent to
the judge or considerations which are not
relevant for hig purpose."

In the same vein but more pointedly, Lord Goff said
at p. BY6:

"

"Bo It is for connecting factors in thig
sense that the Court must first look;

and these will include nat only factors
affecting conveniaite Or expense (such

@s availability of wilthesses), bul algo
other factors such ag the law governing
the relevant transaction (as to which see
credit Chimigue v. James Scott Englneering
Group Ltd."1982 SL1131), and tig places
where the parties respectively reside or
carry on businesgs,"




With thie indicator it is not surprising that considerable
argument was centred both in the Courlt below and also before
us on the proper law of the contract, For the Plaintiffs it
was sltrongly urged that the proper law is Cayman and for the
befendants o the contrary. While the Plaintiffs relied on
this factor Counsel for Frit and Gowan, while admitting it
was a relevant factor, expressed the view Lo the effect that
it was not conclusive; counsel for Mutual submiltted that at the

best, it was of minimal importance to the question of forum conveniens.

In the circumstances, Schofield, J., could not refrain
from responding. He made what he was pleased to call "a
provisional decision" by applylng the English law approach in
determining the proper law of a contract as he was enjoined
to do by the statement to that effect by Lord Diplock in

Pick v. Manufacturer's Life Insurance Company [1958] 2 Lloyd's

Report 93, 97:

"It is now well established that under
English rules of private international
law, which differ in this respect from
the rules oF many continental countries,
the proper law of the contract depends
upon the intention of the parties, to be
ascertained in the same way as any other
contractual texrm is to be ascertalned."

As to the proper test, Lord Diplock in Amin Rasheed

Shipping Corp v Kuwait Insurance C. The Al wWahab [1983)

2 BLL ER 884 at p, 888 cited with approval Lord Atkin's

statement:

The legal principles which are to guide an
English court on the question of the proper
law of a contract are now well settled,. 1t
18 the law which the parties intended to
apply. Their intention will be ascertained
by the intention expressed in the contract,
if any, which will be conclusive. If no
intention be expressed, the intention will
be presumed by the court from the terms of
the contract and Lthe relevant surrounding
clrcumstances, ! "

3

and later went on to msay:




"There is no conflict between this and Lord
Simond's pithy definition of the 'proper

“Low of the countract to be found in Bonython v
Conmonwealth of Auslralia [1951] AC 201 at
210 which 18 8o often quokted, le 'Lhe system
of law by reference to which the contract

was made or that with which the transacltion
has its closest and wost real connection'.

1t may be worth while pointing cout that the
‘or' in this guotation is disjunctive".

Schofield, J., then purposefully considered the terms
of the contract and the surrounding circumstances and, in the

end, held:

“The answer must be to deal) with each policy
separately and determine with which SBtate

it has the closest and most real connection,
For the purposes of these proceedings I need
mexrely give my provislonal view that Lthe law
of the Cayman Islands is not the proper law
of these insurance policies,"

RE THE PROPER LAW OF TUHE CONITRACTS -
CERTAIN FACTORS COMMON TO BOYTH CASES

The appellants are reglsltered as exempted companies

having met the requirements of section 183 of the Companies

Law which providet-

"A proposed exempted company applying for
registration as an exempted company shall
submit to the Reglstrar a declaratlon
signed by a proposed director to the
effect that the operation of the proposed
exempted company will be conducted mainly
outside the Islands."

and subject to the following limitations imposed by section 192:-

"An exempted company shall not trade in the
tslands with any person, firm or corporation
except in furthexance of the business of the

exenpted company carried on outside the
Islandst

PROVIDED that nothing in this section
shall be construed so as Lo prevent the
exempted company effecting and concluding
contracts in the Islands and exercising
in the Islands all of ite powers necessary
for the carrying.on of its buslnesa outside
the Islands."

e e ANV ———




The Insurance Law, 1979, incorporates Lhis meaning of
"exempted company” and defines "exempted insurex" as ls

relevant thus:

"means an insurer incorporated as an
exempted company ----s--------- et

and excludes the Plaintiffs from being an "external insuxer" thus:-

"external insurer" means an insurer
who is8 neither a local nor an
exempted lnsurer”

and as affected by the Amending Law of 1987, "insurance businees"

meansgi -

"the business of effecting and carrying
out contracts -

(a) protecting persons against loss
or liability to loss in respect
of risks to which such persons
may be exposed; or

(b) to pay a sum of money or other
thing of value upon the happening
of an event;

and Jncludes re-insurance business and running-
off business including the settlement of claims".

The Plaintiffs hold an unrxestricted Class "B" insurance
licence under section 4(5) of the Insurance Law, 1979, which
permits them to carry on insurance businesgs other than domestic

busincss from within the Cayman Islands.

The risks covered in respect of both.Frit and Gowan are
for operatjons in the United States of huerica. Both are
members of the Plaintiffs' company under an agreement which
makes membershlip a condition precedent to being a policyholder.
This agreement is expressly to be governed by the laws of the

Caywan Islands. The forms of the contraclt are on standard
"

Unjted States Insurance Forms.

In challenging the finding that the proper law of.ithe
. “ '

contract was not Caywan the appellante' Attorney, Mr. Henriques,




argued that the learned Judge erred in omitting to make a

finding as to the place of the contract - locus contractus

or the place of performance of the contract - locus solutionis
and in finding that the Plaintiffs' place of business was where
the risks lay. He submitted that the place where the contract
was Formed, i.e. where the proposals for insurance were accepted
and Lthe premjums received, is Caywan and the plaée of performance,

i.e. where claims for indemnity were payable is also Cayman,

1l interpret the relevant provisions of the Company Law
ag being in harmony with the Insurance Laws. A proposal is an
offer and prima facie the acceptance would be in the company's
office from where the policy would be issued. Both the

formation of the contract and the settlement of claims are in

keeping with the policy and permissible by the laws of Cayman.

Accordingly, I am of the view that Cayman 1s the place
of formation and aleo the place of pexformance in relation to
the contracts of insurance. ' In that regard, I am fortified
on the point of the locus contractus by the reasoning and

conclusion in the caces, Entores, Ltd vs Miles Far East

Corporation [1955) 2 ALL ER 493 and Brinkibon Ltd., vs

Stahag Stahl UND Stablwarenhandels-Gesellschaft m.b.H (1982)

2 W.L.R., 265 and by the following statement of Lord Hanworlth M.R.

in relation to the business of ingurance in United General

Insurance Corporation Ltd, [1927] 2 ch. at p. 57t~

"To my mind emphasis must be laid on the
making and terms of the contract under
which the relation butween the lnsured
and the corporation was established;

the locality where the loss arises does
not dowminate the business, which had its
origin in London and the purpose of which
was to give the security of, or indemnity
under, an English contract, in respect of
claime which might arise elsewhere,"

But the place of formation of the contract and Lhe place
’£ .

of performance are no more than factors worthy of consideration




in determining the proper law of the conlract. On these

following observations, p. 889:-

"1 mention, in passing, that, in these days
of modern methods of communication where
international contracts are so freguently
negotiated by telex, wheltbher whal turns out
to be Lhe final offer is accepted in the
country where one telex is situated or in
the country where the other telex is
installed 18 often a mere matter of chance.
In Lhe resull the lex loci contractus has
loslk much of the significance in determining
what is the proper law of contract me------- "

and

"As respects the lex loci solutionis the
closeness of Lthe coonectjon of the

contract with this varies with the

nature of the contract, A contract of
lusurance is performed by Lhe payment of
noney, the premiums by the assured, clalms
by the insurers, and, in the case of marine
insurance, very often in whal is used as an
international rather than a national
currency. ln the instanl case, the course
of business between the lnsurers and the
assured established before the policy now
sought to be sued on was entered into,
ignoring, as it did, the provision in the
previous policies that claims were payable in
Kuwailt, shows how little wieght the parties
themselves attached to the lex loci solutionis,"

With regard to the place of business, I adopt the approach

and opinion in MagGillivray & Parkington on Ingurance Law,

Eight Edition at paragraph 1331, p. 552 et seq:

Carrying on business. Section 2 of the 1982 At
lays down the general rule (subjeclt to exceptions
mentioned below) that no person may carry on any
Insurance business in the United Kingdom unless
authorised under section 3 or 4, This inmediately
ralees the guestion, what conetitutes "carrying on
insurance business"? The words counnote some
element of continuily, as opposed Lo mere isolated
Lransactions, bul it has been held on the construction
of a simllar stakutory prohibition that a single
transaction may afford sufficient evidence of
"carrying on business", While the Act contains no
general definition, it must be noted that the
definition of each class of insurance business in
Lhe Bchedules to the Act begins with the words
"effecting and carrying oul contraclts of insurance
el These words reflect the fact thalt insurance
buslnées contains two"principal elements, first,
the conclusion of contracts and, secondly, the
execution of those contracts by, in particular,
paying claims. 1t is clear that if both thease




activities take place in the United Kingdom,
business 1s being carried on here. On the
other hand, 1f neither activity takes place
bere, business is not carrled on here and

Lhe facl that insured property or losured
persons may be located in the United Kingdow

is drrelevant. In this respect, the insurance
supervieion law of the United Kingdom is sharply
distinguished from that of the majority of other
countries, where the ambil of Lhe legislation

is determined by “the sltus of the risk" - a

conceplt unknown to our law."

The respondent's Couﬁsel, in general, supported Lhe
reasoning of Schofield, J., and his conclusion that Cayman was
not the proper law of the contracts. Firgt, Counsel adverted
to Christopher Beauman being the managing director of both
Agrichem and lnsurco and with Alfred Beaumsu were directors of
a company called Beauman International Ltd with a Post Office
Box in George Wown.  Christopher lives in Florida, U.S.A.
and Alfred, in the 1Isle of Man. Alfred is a director of
Agrichem and one bDon Beauman is a director of Insurco. All
three are directors of Beauman and Beauman Inc., a company
incorporated in Florida. It is a contesled issue whether or
not this Florida company is an agent soliciting business for

the appellants, The case of Sfeir & Co. v. National Insurance

Company of New zZealand

e p—

Ltd, [1964] Lloyd's List Law Reports
Vol 1, p. 330, illustrates the limited effect an agency may have
in determining the proper law of the contract. In the circumstances

this issue may safely be left for determinstion at the trial.

1t is clear that the Beaumans, occupying comuanding
positions in the appellant companies as they do, establish
thereby significant links between the companies here and their
other ftoreign corporations. However, this in no way can affect
the basic facts that the appellants as legal personae have
origin and being in thé Cayman Islands with secretary and
registered office here and, therefore, for all purposes are
Cayman Ainsurance companies accepting proposals for poliélea
and settling claims for indemnity presented here by their

policyholders.




Secondly, with respecl to the shareliolders' agreement
beiny expressly governed by Cayman law, appellants' Counsel
apked that it should be inferred therefrom, an intention that
the same law governed the policies. On the other hand,
Counsel for Mutual and Frit argued that if such was the
Intention il was easy for a similar statement to be included
in the policy, When these contentions were put before the
learned Judye, he preferred the'vlew of the reapopdents.

Before us Counsel for Gowan said thalk this point was irrelevant

and of no assistance in determining the proper law of the

contract.

My own view is that the shareholders' agreement is a
different type of transaction from the contract of insurance
and no jmplication can be drawn from its omission from the
policy. What is unchallenged is that astute business persons
from the industrial and developed countries of North America
came to Lhe Cayman Islands to avoid the rigors of taxation in
thelr own countries and set up the companies here to take
advantage of the tax haven here and the liberal business-
incentive legislation, Benefits and burdens usually go hand
in hand, 1f while taking the benefite of Lhe laws of Cayman,
they wish to avoid incidental provisions or implications that
are unfavourable or inconvenient, Lhen to that end they should
seek avoidance, if such can be lawfully done, by clear

expresalons or by unambiguous implications with respect to Lthe

relevant transactions,

This brings me to a point strongly relied on by the
respondents, namely, that the form of the contract in these
matters are all on_}he standard United States form, that words
and phrases therein have bheen given judicial interpretation
by American Courts, that Lhe parties are all Americans and .

would be familiar with the tefiis of the contract and an
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intention that they should be governed by American law should

be inferred,

Waiving aside for the mowent the fact that there is no
one federal law dealinyg with contracts of insurance in the
United States of America, I derive sume help frow the following
statement on inferrod intention in Cheshire's Private

lﬂﬁﬁrnationa{ Law, Seventh Edition, al page 189:

"In the first place, it is & couwplete myth

to regard the ultimate decision by the

judge as a fulfilment of the cowmon
intention of the parties, For the judye

to persuade himself that such is his aim

is, as BIRKETT, L.J., stressed in The
bssunzione, Lo live in a world of unrecality.
1F, "as 1Invariably happens, counsel has
arqued with force that the plaintiff's mind
was throughout directed to the law of X and
that he would never have agreed to the law
of ¥, as suggested by his opponent; while
opposing counsel has argued with equal force
Lhal the defendant would never have accepted
the law of X, how can il be said with any
approach to truth that the court, whichever
way it decides the matter, will give effect
to what both parties would presumably have
accepted?"

There are Americans on both sides in contention over this
point and, accordingly, in the absence of express intention, I
am unwilling in the special circumstances of this case to rely
on inferred intention for the proper law of the contract as

asked by the respondents.

In support of the argument based on the form of the
contract, the respondents referred to cases in which the
finding of the proper law of the contract was in keeping
with the form of contract familiar to and emanating from a

particular jurisdiction, These cases include:

(a) The dmin Rasheed case (supra)

R

In that case the form of policy was based upon
Lloyd's standard form and was clearly an important factorn in

the determina%ion that English law was the proper law.
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llowever, there is one slgnificant distingulshing feature
between thal case and the instant case and its Llinportaunce
wos recognised in the following statement by Lord Diplock

at p. 889:

“tThe crucial surrounding circumstance,
however, is that it was comuon ground
between the expert witnesses on Kuwailti
law that at tbe Lime the pollcy was
entered into there was no indlyenous
law of marine insurance in Kuwail."

Therefore, it 1s enough to say that in the instant case that
at all material times there was Cayman legislation dealing
with this type of insurance (see provisions referred to or
quoted ante). In addition, in the cited case, it was an
English insurance company using an English form; here it is

a Cayman company using an Amerlcan form.

(b) E.L, Du pont De Newours & Co. and
Endo Laboratorles Inc. v. 1,C. Agnew,
K.W. Kerr and Others [19817 2 Lloyd's
Law Reports 585,

in that case, the Lloyd's policy was issued in
London, the first defendant being the rxepresentative under-
writer of the insurer and the policy wss negotiated by Lloyd's
brokers -~

"Heldt none of the insurance contracts

contalned an express choice of law; the

proper law of the Lloyd's policy, which

was the lead policy, wes English; 1t was

negotlated by Lloyd's brokers and issued

in London; notice of potential clalwms

was to be given to Lloyd's brokers; the

policy was for world-wide cover aund unless

displaced the inference that English law
was intended to govern was overwhelming".

lHere again the policy was English in form and issued by

an English 1nsurapce company .

From these cases, 1 extract the proposition that much
more 1s needed than the form of the contract to support a
¢ " .
finding that the proper law of the contract is thalt of the

place from which the form originated ay a standard form.

i ma e - e




Any Mnerican cases interpreting the words and phrases would
be useful or of persuasive value for its dictionary effect,
As 1lluslrated in The Assunzione (1954] 1| ALL ER 278 where
the contract was in the English lenguage between French
charterers and Italian shipowners it was held "on the facts,
on balance, Italian law must' be deemed to have been intended

to apply to the contract,"

There is, however, one factor which clearly tips the 5
scales down in favour of Cayman law and it is inherent in the
finding of Schofield, J., to the effect that to determine the
proper law of the contract, each policy must be dealt with
Geparately and be determined by the State with which the
contract has its closest connection. Such a finding in
relation to the type of contract with which we are here
concerned, lacks uniformity and certalnty of law. It is
agreed on all sides that it is open to each insured company
to have its wanufacturing and distributing operations in any
number of States in the U.8.a, in addition to the State in
which the company is registered and Lthal each Stata has its
own lawe dealing with insurance, The insurance business is
one of calculated risks and there is a direct relationship
between premiums and egtimated liability, Such a moveable
law in relation to a poliéy would be in conflict with the
accepted principle that the proper law is determinable at the

formation of the contract,

As stated in Dicey and Morxis, 12th Edition at p. 11 67:-

"The relevant time.  The intention of the
parties, or, where it is relevant, the
tonnection of thae contract with a given
legal system, nusl be determined with
reference to the time at which the contract
is alleged to have been made, There must
be a governing law at the outsal of the
conltract, and the governing law cannot fall |
to be decided, retrospectively, by reference
to an event which is uncertain when the
contract is concluded (e.g. when the place
of average adjustment or place of arbitration
is selected)., —--—o-—-.L_Z_ 70 __C . 120 "




To the same effect 1s the statement of McNair, J., in

Rossano v, Manufacturers Life Iusurance Co., Ltd, [1962)

ALL ER

p. 219:

"The proper law must be determlned as at
the making of Lhe contract, though the
court will, of course, give effect to
changes in that proper law which arise
after the wmaking of the contract."

bicey and Morrls in the saome edition dealt specifically

with conlracts of insurance at page 1289, thus:

if the

"(2) If an intention to choose the proper
law has not been expressed in the insurance
policy and cannot be inferred from the
circumstances, and if there is nothing to
show that the conlract is more closely
connected with another system of law, the
contract (especially if it is a contract
of life insurance) is governed by the law
of the country iun which the jinsurer carries
on its business, and, if it carries on its
business in two or more countries, by the

law of the countgy Jn which its head office
is seituated."

Thus, there would be at all times manjfest uncerxtainty

proper law of the contract depended on'the law of the

place where the risk occurred, Accordingly, I take the

provisional view that the balance is welghted down in favour

of the

law of the Cayman tslands being the proper law of these

~contracts,

However, on the question which is clearly the more

appropriate forum for the cases how pending in the Courts of

America and those instituted here by the Plainliffs, the

decided cases illustrate Lhat the proper law of the contract,

though

@ relevant factor, is neither decisive nor determinant

of that question. Therefore, notwithstanding this finding,

I turn

to examine in each case the connecting factors.

A

\\

—————
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R MUTUAL AND ERIT

The three actions against Frit which formed the baseas
for the present proceedings here as well as those in Alabama
were instituted between October 1990 and becember, 1990, in
the Superior Court Dlvision, North Carolina, for injuries to
three persons (two now dead) caused by Lhe supply by Frit of
contaminated fertillzer. Frit gave notice of these proceedings

to all insurers including the Plaintiffs,

On March 5, 1992, Mutual  conmenced proceedings in the
United States of America, Federal Court in Alabama, against
Frit denying ljability to indemnify Frit and against the
Plaintiffs and other co-insurers alleging that they are lisble

to defend Frit and to indemnify Frit against liability,

On May 13, 1992, ¥Frit filed an answer and a counter-
claim against Mutual and a cross-clalm against Agrichem/Insurco
alleging in each case that as insurers under the terma of the
policles they were liable te defend the actions and indemnify

against damages, if awarded.

The Plaintiffs' consistent denial of liability is to the
effect that in 1986 an aclion broughf by W.A. Grace & Company
in a Morth Carolina Court, Frit was found llable and in settling
that action the Plaintiffs had exhausted their liability coverage
for the relevant insurance Year, April 30, 1984, to April 30,
1985 and thiey were not how liable to defend the North Carqlina

actions or to indemnify Frit for any damages that may be awarded.

On June 17, 1992, the Plaintiffe jinatituted proceedings
in the Grand Court here and leave was granted for service out
of the Jurisdiction by an order of June 22, 1992,

— On June 22, 1992, a motion filed in the Alabama Court

]
by Agrlchem/lnFurco alleging that that Court had no Jurisdiétion
"




was unsuccessful and there was a similar fate on a reconsideration
of this qguestion on pecember 1992. 1n between these endeavours,
Agrichem/iInsurco, in September, 1992, filed answers in Lhe
hlabeama proceedings. There was a number of interlocutory
notions before the Alabawa Court ending with an order of
April 26, 1993, declaring Lhat hgrichem/1nsurco have a duty
to defend Frit in the North Carolina actions and dismisging
without prejudice the question whether they have a duty to
Indemnify. Although this order is subject to an application’
to amend, I refer to it merely to indicate the stage reached

in the Alabama proceedings. u

Before reasoning to a conclusion on the more appropriate
forum, it seems convenient to deal with what I regard aes the
special position of Mutual, Mr. Henrlgues submitted that

unlike Frit, Mutual entered a general appearance and,

accordlugly, submibted to the jurisdiction and, therefore,

the only remedy open to Mutual was an order tu stay the

Cayman proceedings,

Mr. LaMontagne in reply adverted to the difference
between the Cayman rules and the English rules relevant to
service out of the jurisdiction as recognized in the judgment

of the Grand court in Rawson Trust Cowpany Limited v. G.C,T.C,

Limited (in liguidation) {Bittel, Langer and Blass, Third
Parties) [1980-83)CILR 14. He submitted that having regard
Lo the wide discretion conferred by the Cayman rule, conditional

appearance does not arise, In dealing with this question,

'Schofield, J., concluded;

“Mutual did not claim in its summons that
there was anything wrong with the writ;

it attacked the proceedings, Mutual does
not seek to have the writ set aside and

the action dismissed, But it is proper

for Mutual to apply not only for a stay of ,
these proceedings but also for an order Y
getting aside the leave to serve out of the
jurisdiction, these being applications

golng to matters of proceedings (see for
example, Re llarrods (Buenos Alres) Ltd,

{No 2) (19917 47ALL ER 348, 3517,




The relevant rules dealing wilh service of original

process readi

"13. (1) Except where the defendant, in person

or by his legal representative, undertakes to
accept service or enlters an appearancae,
origilnalting process shall, wherever practicable,
Le served by delivering to Lhe defendant a copy
Lhereof sealed with the seal of the Court, but

if the Court is satisfied, on application made

by the plaintiff, that service cannot conveniently
be s0 affeclted, it may make an order for substituted
or other service, or for service of notice by
advertisement or otherwise as may seem  just,

(2) Substituted service may be ordered to be
effected by delivery of the document -

(a) Lo some adult of Lhe defendant's
or respondent's known place of
resldence; or

(b) to some agenlt wilhin the Islands of
the person to be served, or to some
other person through whom it appears
to the Court that there is a probabil-
ity that the document will come to the
knowledge of the person to be served,

(3) No such process shall be served outside the
jurisdiction without the leave of the Court, and no
sub-process shall be issued without such leave, 1f
it is apparent from the document that service out-
side the jurisdiction will be required, When leave
to serve outside the jurisdiction 18 granted a copy
of the order for such service shall be served therewilh:

Provided that when leave is given for service
of process outgide the jurisdiction upon a pexson who
ls not a British subject nor within Her Majesty's
domluions, notice thereof and not the process itself
shall be served."

The following rules dealing with appearance are relevant:

"16. (5) A defendant to an actlon may with
the leave of the Court enter a conditional
eppearance .

16. (6) A conditional appearance, except by a
berson sued as a partner of a firm in the name

of that firm and served as a parktner is to be
treated for all purposes as an unconditional
appearance unlesa Lhe Court otherwise orders

ot the defendant applies to the Court within
fourteen days for an order setting aside the '
writ and the Court makes such an order.,"
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Summerfield, C.J., in the Rawsgon Trugkt case, after an
in-depth analysis of the relevant Grand Court Rules, was of
the view that nejther the saving provisions of section 20(2)
of the Grand Court Law nor the implied incorporation of the
pracltice and procedure of the High Court of Englend in tule 62
of the Grand Court Rules, where the law and rules of the Cayman

lelands are silent, render Order 11 rule 1 applicable because:

Order 11 r, 1 i® jurlsdictional in nature.
It defines the ceses in which process of
a certain kind is available. 1t does not

spell out any parlicular procedure or
practice"

and with reference to the Cayman rule:-

"It can be observed here that that provision
18 complete in itself. It may not be as
detalled as the English provisions; [t may
not he as sophisticated or polished as those
provisions but it 'is sufficlent to cover all
foreseeable cases, including this one."

ln wy view, the provision for conditional appearance was
intended to give notice to all concerned that a prelimipnary
strike would be made against the order granting leave to server
abroad and when aﬁch normal bases for jJjurisdiction as residence,
or place of business in, or‘contractual relations with the
jurisdiction, are non-existent, the provision for the entry of

conditional appearance ig tailor-made for such cases.

One obvious advantage in the English rule is the
certainlty as to the exercise of the jurisdictional permit to
8erve a party abroad where the applicatjon is made for service
In a case valegorised by Oxder 11, rule 1, However, notwith-
standing Lhe generality of the Cayman rule, implicit in the
existence of Lhe option to enter a conditional appearance is
that jurisdictilon is not rendered Jrrelevant but is subsumed or
encapsuled 1in the generality of‘the Cayman rules, Accordingly,

it could never be the proper exercise of the discretion,' if at

the inter-parties hearing it was established that there was

Ceman
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really no basis for Jjurisdiction. Mr. Henrigues' endeavour .
to justify holding Mutual in this juriediction on the basis

of presumed submission is understandable as there la little

else Lo support it.

Although perhaps by a somewhat different route of
reasoning, I am in agreement with Schofield, J., ihat a failure
to enler a condltional appearance would not preclude the Court
from making an order to discharge the order for service abroad

in a proper case.

ar—nre [
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The claims for indewmnity brought by Mutual and Frit rest
on primary liability of Frit, while the claims based on the
contractual obligation to defend Frit, rest on the very existence
of the aclions pending against Frit in the North Caroljina Court,
Tha liability of Frit in the North Carolina actions is being
contested and apparently not considered groundless as in seeking
leave to serve process out of fhe jurisdiction on Mutual and Frit,

Mr. Dominic Francis Bannon, on behalf of the Plalntiffs, said:

"That the Plaintiffs also aver and believe
—————— that the alleged injuries do not
arise or are due to the supply of the
alleged ingredients of the contaminated
fertilizer."

However, it is not necessary for the purpose of these lntexlocutory
proceedings to determine whether the obligation to defend is
independent from the obligation to indemnify though this seems

lmplicit in the ruling of the Alabama Court,

I'rom the factors set out hereln, I am of the view that

the scale is heavily weighted down in favour of the Court in

Alabama being the more appropriate forum. j

In denying the declarations, Schofield, J,, in his written
judgment quoted with evident approval the following statement of

Kerr, L.J., in the Volvox Hollandja (1988] 2 Lloyd's Report
[} * .

at page 371t
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“Claims for declarations, and in particular
negative declarations, must be viewed with
great caution in all siltualions involving
possible conflict of jurisdictions, since
they obviously lend themselves to jmproper
attempts at forum shopping."”

and later from that learned Judge's statement to the same effect

in First National Bank of Boston V. Union Bank of Switzerlqgg

and others [1990) 1 Lloyd's Reporte at p. 36 Includlng:

"I then come to the considerations which,
quite apart from these matters, are
genorally relevant to the approach of our
Courts to claims for neyatlve declarations,
in particular declarations of non-liability,
There is clear authorlty that these will be
viewed with great caulion, particularly
where they arise in the contraclt of an
international dispute involving conflicting
Jurisdictions."

More directly in point with the circumstances of the
instant case are the following comments of Lord Wilbexforce

in Camilla cotiton 0il Co, v. Granadex 5.n. and Tracomin §.A

Shawnee Erocessors Inc., v, Same [1976] 2 Lloyd's Reports at

p. 14:

"Attention is flrst attracted by the nature
of the relief sought. It ls declaratory,
but that is In itself no objection, since
both under the rule R.S.C., 0. 15, r. 16

i (Eormerly 0, 25, r. 5) and authorities since

1883 the Courts have a very wide discretion

' as to granting declaraltions which have

N increasingly been recognized as a very
useful remedy. ----wu_Zo_ Ll L _______

But in addition to this factor there are
others here. The declaration claimed is

of a negative character and as Lord Sterndale
himself had said

—

-+ .« a declaration that a person is
not liable in an existing or possible
action 18 one that will hardly ever be
made [l.c. p. 564]).

”Hardly‘ever" i8 not the same as "never" but
the words warn us that we must apply some
careful scrutiny, So I inquire whether to
grant such a negative declaratlon would be
useful," |

3
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Schofield, J.,, in keeping with the dicta in these

cases, sald:

"The jurisdiction of the Grand Court to
grant declarations is, 1t seems, as wide
as that of the English Courts. But it
is clear that we must exercise greal
caution before granting negative A
declarations of the klnd sought by ‘the
plaintiffs in this case.”

Therefore, it js clear that he found that the Court
had jurisdiction to grant declarations including negative
declaratjions, but a prayer for negative declarations, such as
these are, should be approached with the caution advocated in the
dicte ju the decided cases. lle then considered, inter alia,
the factors which would operate againest granting orders which
would interfere with the pending proceedings in Alabama including
the fact that the foreign Court would not be bound by the decision
and the risk of conflicting decisions between the Cayman Court
and the foreign Court and concluded that the granting of the

declaraltions would be an abuse of the process of tha Court.

Mow it was held in the First National Bank of Boston v.

Union Bank of Switzerland and Others (supra) p. 32, that:

————— 1t would sexrve no useful purpose to
allow FNBB's claim for a negative declaration
to proceed; the issues raised were already
before the Swiss Court and even if the claim
for a negative declaration were to proceed
this would have no effect on UBS or the Swiss
proceedings".

In the proceedings against Mutual and Frit, the Plaintiffs
made no allegation of breach of contract against Frit or any
wrong-doing by Mutual or Frit, The declarations sought were
based on similar allegations Lo Lhose in the defence to the
actions against the Plaintiffs pending in the Alabama Court.

This then was no wmore than a pre-emptive defensive strike;
it wag a bo%d endeavour to obtaln declarations to the effect
that the Plaintiffe had‘aniﬂdefeaaibla defence to the actions

in Alabama.
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I am in agreement with Bchofield, J., that the prayers
for these negative declarations in this case would be an

abuse of the process of the Court and wexe properly denied.

There remains to be ironed out one wrinkle in the case
of Mutual. The summons filed on behalf of Mutual specifically

prayed;

"l. THAT the ex-parte Order for service

abroad be discharged with respect
to the First Defendant,

2. TUAT the proceedings be skayed as
against the First Defendant,"

The formal order, however, noltwithstanding the final sentence
in the judgment quoted ante, contained in addition to the

remedles specifically requested in Lthe summons:

"TUAT paragraphs 1, 2 and 3 of the Indorsement
to the Writ of Summons be struck out on the
grounds that Lthey are an abuse of the process
of the Court."

Counsel for Mutual said that the draft order in these

terms was approved by the Attorneys on the other side.

It is of interest to note that the ordetv on behalf of -

Frit contains the followings

1. The Order made herein on the 22nd day of
June 1992 giving the Plaintiffs leave Lo
serve notice of Writ of Sumons flled on
the 17th day of June 1992 un the 2nd
Defendant out of the jurisdiction be
discharged.

2. The saild Writ of Summons and the service
of the sald Writ on the 2nd Defendant be
set-aside,.

3. The action be dismissed as against the
2nd pefendant."

As indicatel eaflier, notwithstanding Mutual's presumed
submisslon to the jurisdiction, it would be open to the Court
A
to dchharge‘the order for service abroad if there was no basisg

for jurisdiction, On the face of it, ordering a stay of the

TR e et et i e e e ey ot e et e e m——— L



proceedings and striking out the endorsement to the writ

are inconsistent. However, it is self-evident that
Mutual's case for dismissal of the action is much stronger
than Frit'g, In wmy view, under the general prayer of "such
other and further relief", the grant of an order in termg

similar to that in the case of Frit would be in order.

For the reasons gel out herein, 1 wouid dismiss the
éppeal and, subject to the amendinent advocated above, affirm
S GiC G J T
the orders in the Court below.u-u.‘ﬁv [dyL h Y Pt sz-z/;wlw"
o . T
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RE GOWAN

As stated earlier, my reasoning and provigiona) conclusion
that the law of the Caywman Iglandg is the proper law of the

contract also apply to the relevant policies in this case,

The entry of conditional appearance not only precluded
the presumption of submission to the Jurlsdiction that would
attend the entry of general appearance but Indicated an
intention by interlocutory broceedings to challenge the exercise
of the jurisdictional permit to grant Jleave for service on the

Defendant out of the Jurisdiction.

Under the relavant English rules, on a finding of Cayman
beiny the proper law of the contract and, having regard to the
allegations {n paragraph 3 of the endorsement tu the writ of
non-disclosure of ﬁaterial facts that would render the contract
of ingurance void ab initio, the Plaintiff would have c%eared
the first hurdle - "the obstacle to the jurisdiction poiné;
but would also have to overcome the second hurdle "the discretion

point” (Yhe Awmin Rasheed case [1983) ALL ER at p. 886-7,

On the discretion point, Lord Diplock safd at p. 891;
A
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"My Lorde, the jurisdiction exercised by an
English court over a forelyn corporation

which haes no place of busivess in this

counktry, as a result of granting leave under

Ord, 11 r. 1(1)(f) for service oukt of the
Jurisdiction of & wrxit on that corporation,

is sa exorbitant jurisdictjon, ie it is one
which, under general English conflict rules,

an English court would not recognise as

possessed by any foreiyn court in the absence

of some trealy providing for such recognition.
Comity thus dictates that the judicial discretijon
to grant leave under this paragraph of Oxd 11,

r 1{1) should be exercised with circumspection

in cases where there exists an alternative Fforum,
viz the courts of the foreign country where the |
proposed defendant doeg carry on business, and

whose jurisdiction would be recognised under ‘
English conflict rules. such a forum in Lhe
instant case was afforded by the courts of Kuwait.

In order to decide whether a Kuwaiti court, as
well as having jurisdicltion, is also a forum
conveniens for the dispule, one wusk start by
seeing what are likely to be Lhe issues beltween
the parties in the proposed action."”

In Rawson Trust v, G.C.T.C, Bummerfield, C.J., commented

- —_— o, -

at p. 222:

————— obviously this court could take account
of 0, 11, r. 1 for guidance without feeling
bound by it. The court would cerxtainly
consider whether the party ought to be served
abroad was a necessary or proper party -~---- "

It I8 agreed on both sides that this is a case of forum

convenjens and as it is clear from the argument that the

determination of the proper or more appropriate forum is pivotal
to the appeal, it is convenient to deal first with this question,
lts determiovation inveolves a consideration of the action pending
in the Court of california and the issues therein belween the

parties and other connecting factors.

Between July 1975 and July 1981, Gowan was the holder of
successive insurance policies from six insurers. Their policies
with Agrichem and Insurco of Cayman and Inter-Industry of the
Isle of Man (for cdnvenience "The Beauman Group"), covered the

period September 15, 1981. to Bepltember 15, 1991, thus:

(i) with Agrichem - a master policy for period
September 15, 1981, to June 1, 1987;

(1%) with Insurco (Agrichem's successor) - an
Umbrella Policy issued October 1, 1985,
for period then Lo June 1, 1987;
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(iii) with Inter-industry policy and Umbrella pollcy -
June 1, 1987, to September 15, 1991,

There were eight underlying actions to Lhe pending actions
instituted by Gowan et al in California against Insurco and the

first four were between June 1990 and Beptember, 1992:

(a) by City of binuba -v~Shell 011 Company et al
end a host of Company defendants, incluafng
Gowan;

(b) city of Lodi-v-5hell 0il Company et al
or gimllar defendants, Jncluding Gowan;

(c) City of Modesto el al-v-Shell 0il Company
et al or sinllac defendanis, including Gowans

(d) City of Fresno-v-Shell 0il Company et al
Tnctuding Gowan.

or silmflax defendants,
The actions were all filed in the San Francisco Court,
Californla, for contamination to the cities' water supplies by
a certain agro-chemical (pesticide), supplied or distributed by

the defendants, The filing of these actions were promptly

brought to the attention of the "Beauman Group".

On October 22, 1992, Gowan, apparently as principal plaintiff
wlth Dune Company of California, an associate company, as co-plaintiff,
commenced proceedings against a number of co-insurers including the

Beauman Group, claiming against them liability to defend and

indenmlfy against damages in respect of the underlying actions and
the collateral cause of action under the law of California for

breach of implied covenant of good faith and Ffair dealing,

On February 2, 1993, motions on behalf of the Beauman
Group Lo quash these proceedings on the grounds of want of
juriediction and forum non-conveniens were denied. On appeal,
the Californja Court of Appeal on September 28, 1993, affirmed
that the Court had jurisdiction but made no declaration ag to

Al
forum non-conveniens on the grounds that service was defective,

The proceedings were duly re-served on Agrichem and Insurga on
February 17, 1994 and the issue of forum non-conveniens was pending
before the California Court, Gowan challenged the Cayman proceedings

filed Octobexr 1992 by sumnons filed December 8, 1992, seeking:
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(1) that the Order giving the leave to serve
notice of the Writ of Suwmmwons on the
befendant out of Lhe jurisdiction be
discharged;

(2) that the Writ of Summons and service of
notice thereof beginning this action be
set aside;

(3) that the action be diswmissed,

The sunmous was heard and delerwiried on hugust 6, 1993 and the

order made in Lerms prayed.

The allegations, upon which paragraphs 1 and 2 in the
endotsement to the writ are based, are similar to those in the
California Court and raise the same issues by way of defence
in those proceedings, The underlying actions in California were
in September 1993 gettled as against Gowan for U5$500,000.00.
Gowan's U.S.A. domestic insurers agreed to pay Gowan's cost of
defence of the underlying actions and Lo indemnify to the
extent of US$400,000.00 towards settlement. The U.5.A, domestic
insurers have assigned to Gowan their clalms for subrogation in

respect of contribution and indemnity against the Beauman Group.,

Notwithstanding that the primary liability of Gowan has
been thus established, in the Cayman proceedings as between
Insurco and Gowan the issue is not closed,having regard to
certain sllegations upon which Insurco is denying liability in

paragraphs 1 and 2 of the endorsement to Lhe writ, namely:

————— on the ground that the ¢ccurrence
which caused the Plaintiff's damage in
the said civil actions is either prior
to the time the policles issued to the
befendant took effect or is excluded by
the terms of the said policies of
insurance issued to the Defendant".

In Bupport%ng the Judge's conclusion on the question
of the more appropriate forum, it was submitted that those
allegations raised questions of mixed facl and law, In that

regard, the‘following factual issues were identified; -




