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IN THE GRAND COURT' OF THE CAYMAN ISLANDS
HOLDEN AT GEORGEZ T(OWYr, SFANL CAYMAN

CAUSE NO. 205/94

CHAMBERS

LEGAL DEPARTHENT

"| CAYRAN ISLANDS GOVERNMENT

SEP 2 2 1994

FILE -
covise- |J 4

IN THE MATIEZ F 'HE CONFIDENTI/L RELATIONSHIPS (PRESERVATIONS) LAW

(THE LAW) 7972 ias amended)

AND

IN THE MATTER O AN APPLICATION £Y INTERNATIONAL UNDERWRITING MANAGERS
(CAYMAN) LTD (1.'7.M.) AND DAVID 4.1. ROBERTS FOR DIRECTIONS UNDER

SECTION 3(A) OF ‘I4E LAW

Mr. Roger Nelson 10or the applricants

Mr. William Helfrecat and Mr. Samuel Jackson of the Attorney-General’s

Chambers (as amici curiaz)

Mr. Neil Timms (hy irvitation of the court) on behalf of the
Liquidators of awerican Eae-ald Insurance Company Ltd (In

Liquidation).

BEFORE SMELIL- . % .}

RULING

The applicants bring this application for directions pursuant to

section 3A of tir: Law in response to interrogatories and inspection

demands (demands tor discovery f cocumentary evidence) which have

been issued to tuea in the cor:e¢x’. of proceedings in San Francisco
r

California in which they ar: naued as defendants.

Section 3A mandate: that anv person required to give into evidence

confidential infouwa'ion (s defined in the Law) must first obtain
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directions in thtat regard from this court.

The plaintiff in the Califcrria proceedings, Aguillar and
Sebastinelli, a professicnal law corporation, is described as the

"propounding party' seeking the interrogatories and discovery.

Mr. Nelson states on the zpplicants behalf, that they come to this
court in a neutral posicion. His clients have been advised, and, as a
matter of Caymun tav it appears correctly so, that the information
sought from trerm by way of the interrogatories and discovery demands,
is confidential twncforration belonging to their principals and to

clients of thel: wvriacipals.

Those principals are American Emerald insurance Company Ltd (in
liquidation) "AEICL") and D.H. Consultants Ltd ("D.H."). Both
principals are Cayman Islands companies and were, at relevant times,
managed by I.U.M. which carries on the business of Insurance Companies

Management in these Islands.

AEICL and, by inference, D.d. along with the respondents and others

are joined as defendsnts to the California proceedings.

D.H. is specificaliy refer-ed to in the interrogatories and discovery
demands although in that regard a cryptic reference to "D.L.
Associates Ltd" uappezrs jin the complaint itself filed by the
plaintiff. It ie irfer:ad that the reference to D.L. Associates Ltd

in the complaint ie iatended o be a reference to D.H.

Prior to its gri.uw into voluntary liquidation AEICL, although
incorporatad and ilicensed in ths Cayman Islands, carried on business
in Californ:ia wnzre the plaintiff, Aguillar and Sebastinelli, provided

AEICL with professional legal services.

The purported cause of action against AEICL and D.H. in the
Californian proceedings, is stated in general terms, for legal fees

which Agquillar zad 3ebastinelli claim are owed to them by those
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companies. It apvears that tlie cause of action against the respondents

respectively as the professicnal. managers of AEICL and D.H. is brought
notwithstanding tl'at thers aprears to be no personal liability on

their part for eitler ertitv.

The applicants huve keen ecuvised, nonetheless, that they are obliged
to respond to the denanis fir interrogatories and discovery. Hence

this applicaticon o this court for directions.

In consideriuy wha: ¢!cections to give this court has been invited to
examine the karligrouid to the Californian proceedings and to form a
view of tha =izi1’ . ff’s immediate objective in those proceedings in
taking the cauvs-: of action it has embarked upon.

As a matter of judicial comity this court is obliged to acknowledge
the primary jurisdiction of the Californian court in respect of those
proceedings. The)y are properlv instituted before that court and no
question of foruvam non convenieus has arisen. As the matter stands the
final merits of the action w#i:l1l fall to be determined in the

Californian procecdirgs.

Nonetheless sectic. 7”2 (6] (a) of the Law requires that in considering
what order to ma%e& urder that section a Judge shall have regard to,

among other thirgs -

"whelher such order would operate as a denial of
the »ighte of any person in the enforcement of a
just eloin.®

It has been submitted, and I agree, that this court is thereby
enjoined to cunsider the repercussions, of any directions it might
give, upon the proceedings which the evidence sought is intended to
advance and to seek to ensure that a just cause of action is not

improperly defeatad or frustrated by directions which would deny

access to relevan: evidence.

Those imperatives nust alsc, of course, be considered in the context
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of any public policy concerns which arise and as addressed by the

Attorney-General and also with due regard to the legal or beneficial
interests of in:iocent third parties which may be affected by the
directions to be given.

With those consiaderations at the fore, it is axiomatic that for
present purposes ¢n e¢xaminaticn of the background and likely merits or
shortcomings of the mair cavse of action, in this case the Californian
proceedings, is regyuired. "his is an approach which this court has

taken in many ma'ters in the past.

As already noted the uwaiarlying cause of action is for attorney fees
claimed to be owed by AWICL as a client of the plaintiff. That basic
premise notwithstandiny, the plaintiff’s pleadings are framed in terms
of at least tep scparate pointe of claim, termed "causes of action"
including breach of contract, conspiracy to defraud, intentional
misrepresentation and breach of covenant of good faith and fair
dealing. Together those points of claim seek to join the various
defendants, said to be related to or connected with the primary
defendant AEICL in one way or ar.other, in a scheme designed to defraud
the plaintiff oi the sum of $250,000.00 claimed to be owed by way of

legal fees or expenses.

Given its basic underlyiny premise, it is, on its face, a most

sophisticated and elaborace pleading.

The respondents, as cefencants also in the action, have naturally

enough expressed the view that it is a spurious action.

The applicant !Mr. Robrrts informs this court, in his affidavit in
support of the application for directions, that AEICL (either in its
own right or by a maor shareholder) is or will be counterclaiming for
damages against the plaintiff alleging, among other things, that legal
advice provided by the plaintiff was negligent and caused or
contributed to the financial difficulties which gave rise to AEICL’s
decision to go into voluntary liquidation. That liquidation is now
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continuing in the Cayman Islands under supervision of this court.

Mr. Roberts is alsv informed ‘hat the legal fees claimed by the
plaintiffs are also being disputed on the basis that they do not

reflect time actually spent es claimed.
Further relevant ba<kgiound should be noted.

The plaintiff has already scught discovery orders in the Californian
court against AX1CI, in furtherance of its claim, but has failed to

get those orde'.s.

Moreover, the Califor,ian court has ordered a general stay of those
proceedings, which =stay, the evidence reveals, remained in place at
the time of “he anjp:lication to this court and, in effect, had barred
the plaintiff from advancing the action against AEICL while in

liquidation.

This summons for discovery againsc the applicants is therefore clearly
a change of tact »n the part «f the plaintiff. The demands for
interrogatories and discovery are process which the plaintiff Aguillar
and Sebastinelli were able to procure and issue in the Californian
proceedings without an oriszr «f the Californian court. Yet, I am
informed, it is prccess of 2 kind which requires response once it has
been issued and the resporc'ents have been so advised notwithstanding

the general stay placed or. the proceedings by the court in California.

Against that backyround [ came to the view that the demands for
discovery and interroyacories have all the hallmarks of a fishing
expedition - a paztent attempt to extricate information at the
pre-trial stage with only a hope that something of evidential value

will emerga.

That is a view aiso expressed on behalf of the Attorney-General and by
the counsel for the respondents, in these proceedings.
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Moreover, and aithotgh only by a degree of percipiency, the criticism

has also kee.: ra:sed that this 1nilateral foray by the plaintiff,
launched on the face of it contrary even to the stay placed by the
Californian court, ultimately serves only to embarrass and compromise
AEICL in its claim in professiona! negligence against the plaintiffs
by embroiling i*s Cayman officers and functionaries in time consuming

and costly litigation.

I do not need finally to dec?de whether that might be a proper view to

reach having regard to tre ‘a:tual background.

Suffice it to say tha'. thi. court was not persuaded that the
information beiry sought was genuinely being sought with a view
entirely to the enforcear:nt or advancement of a just claim. Not least
of all this court felt .ompelled to note that a proper claim for legal
fees, which is billable by reference to time actually spent and work
done, is one which shruld be amenable to strict proof primarily by
reference to documercation and other evidence generated by and in the

custody of tii2 plaintiff itself.

Against the background outlined and for all the foregoing reasons the
decision of this court, as expiressed in the directions given on 15th
July 1994, is tih=z' the evidernice sought, in the demand for

interrogatories and discovery issued to the respondents, shall not be

given.

20th Septenber 1994




