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REASONS  FOR  JUDGMENT

TAYLOR,  J.A.

The  appellant,  CVC/Opportunity  Equity  Partners Limi 7 111dll-

incorporated  investment  company  cartaying  on business  in Brazil,  brought  this

action to recover  $1,000,000  (US) in "signing-on"  benefits received by the
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respondent, Luis Roberto Demarco  Almeida,  a "deal  maker"  dismissed  after  a little

over a year in its employ, and for a declaration  of  the extent  of  Mr.  Demarco's

beneficial  interest  as a shareholder.

(a) The  Background

Executed  agreements  were entered into  with  respect to  issuance  to

Mr. Demarco of  a single share and some of  the terms of  his employment,  but  these

did not deal with  the terms on which  he had earlier received the $1,000,000 (US) in

benefits-$500,000  in cash and a $500,000  investment  in the group's  mutual

funds-or  with  the extent  of  his beneficial  shareholding.

Mr.  Demarco's  terms  of  employment  were  said by each side to have been

first  settled  by oral agreement  during  the month  of  October  1997, in which  his

employment  began. Mr.  Demarco  contended  that  the deal  was made  a day or two

before  he started  work,  and says that  he would  not  otherwise  have  left  his former

employment.  The company  maintains  that the terms were settled  almost  three

weeks  after  he joined  its staff. The company  contends  that  Mr.  Demarco  received

the $1,000,000  as a refundable  advance,  in cash and investment,  by  way  of  security

for  future  distribution  of  profits  by dividends  and bonuses,  together  with  the right
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to acqtnre a 3.5 per-cent beneficial  shareholding incrementally  over  five  years  in

tts employ.  Mr. Demarco maintains that he was to receive  the $1,000,000

unconditionally,  along with  an immediate 3.5 per-cent  beneficial  shareholding,  as a

"golden  hello"  with  no strings  attached,  and that  he later  agreed  to the company's

proposal that half  the money be invested for him in its mutual  funds, as a

demonstration  of  confidence  in the organization.

The company  sued for  the return  of  the $500,000  paid  in cash, for  the right

to retatn  the balance  of  the $500,000  invested  in its mutual  funds,  for  recovery  of

$56,451  by which  the investment  had declined  in value,  and for  a declaration  that

Mr.  Demarco's  shareholding,  accruing  at 3.5 per-cent  over  five  years or O.7 per-

cent a year, amounted  to O.875 per-cent  in early  1999  when  he was dismissed  for

what  it  described  as "bad  performance"  The  company  maintained  that

Mr.  Demarco  agreed  he would  return  the $1,000,000  in signing-on  benefits  if

dismissed  for "bad  performance",  and that he was properly  dismissed  for that

reason,  while  Mr.  Demarco  denied both that he  had been  guilty  of "bad

performance"  and that  he ever agreed  that  this would  be a ground  on which  the

company  might  call  for  return  of  the signing-on  benefits.  He sought  by dismissal

of  the action  to establish  his right  to retain  the $500,000  paid  in cash, to receive  the

balance  remaining  after  market  losses of  the $500,000  invested  for him  in the
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company's funds-then  being held on  terms by Cayman  attorneys-and  to have

his equity interest declared, in  response  to the company's  claim,  at a fully-vested

3.5 per-cent  beneficial  shareholding.

After a 10-day hearing the trial judge found  wholly  in Mr.  Demarco5s

favour, both on the case as pleaded and on the unpleaded  grounds  that  an oral

agreement for repayment in the event of "bad performance"  would  be void  for

uncertainty  and excluded by the parol evidence rule. The judge found the evidence

given on behalf  of  the company to be "manufactured  and  false  in all  its material

respects", and described the company's conduct in prosecuting  the action  as "a

gross  abuse  of  the  process  of  this  Court".

The  company  seeks  a new  trial.

It contends that the judge made errors of fact and findings contrary  to the

weight  of  the evidence,  failed  properly  to consider  and  understand  the evidence

and  resolve  essential  issues,  and  erred  in  matters  of  law  and  mixed  law  and  fact. It

says that  the  judge's  persistent  interventions  during  the  presentation  of  evidence

rendered  the  trial  unfair,  and  that  an informed  and  objective  observer  considering

the  way  the  trial  was  conducted  would  conclude  there  was  a real  possibility  that  the

court  was biased.  It says also that  the way  in which  the trial  was conducted
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contributed  to the  errors  which  it alleges  in  the  reasons  for  judgment,  and  that  an

informed  and  objective  observer  considering  the  reasons  for  judgment  in

combination  with  the manner  in which  the trial  had  been  conducted  would  go

further,  and  would  conclude  that  the  court  was,  indeed,  biased.

Counsel  for  Mr.  Demarco  says  that  the  judge  did  not  err  in  his  reasons  for

judgment,  that  he properly  engaged  himself  during  the  trial  in  a more  active  style

which,  counsel  maintains,  judges  are today  encouraged  to adopt,  and that  the

judge's  criticism  of  the  company5s  case,  and  adverse  attitude  towards  some  of  its

witnesses,  were  warranted  by  inconsistencies  in  its  pleadings  and  in  positions  taken

by  it, as well  as by  the  evidence  it  presented.

(b)  The  Judge's  Task

There  were  incongruities  involved  in  the  case  for  both  sides.

Mr.  Demarco  maintained  that the company  promised  him  an outright

$1,000,000 cash payment, and an immediately-vested  shareholding  of perhaps

greater  value,  in  addition  to a salary  of  $300,000  (US) a year,  with  no obligation  to

remain  in its employ  for any period  of  time.  The company  maintained  that the

signing-on  benefits  were  in  the  nature  of  a loan  or advance  to be repaid  out  of  any
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additional  remuneration  attributed  to him  in excess  of  his  salary,  which  would  be

divided  as between  cash and debt-repayment  according  to a formula  that  was  never

in fact engaged  because he was granted  no remuneration  in  addition  to his salary

during  his  16  months  in  its  employ.

The posxttons at various  times taken by the company  with  respect  to

Mr.  Demarco's  shareholding  were  markedly  inconsistent.

In its original  statement  of  claim  the company  asserted that  Mr.  Demarco

was entitled  to subscribe  for 1 per-cent  of  its shares and I per-cent  of  the  shares  of

an associated  Brazilian  company  by  which  he was  said  also  to be employed,  with

no mention  of  any  obligation  to relinquish  his  shareholding  on  termination.  In  an

amended  statement  of  claim  filed  two  years  later,  after  Mr.  Demarco  indicated  he

would  bring  a shareholder's  winding-up  action,  the  company  maintained  he was  to

become  a 3.5 per-cent  shareholder  incrementally  over  a period  of  five  years  in its

employ,  and  that  if  he left  its employ  he was  to relinquish  his  interest  "at  its then

value"  In  affidavit  evidence  the  company  said  that  Mr.  Demarco  was  not  in  fact

entitled  on termination  to receive  the  value  of  his shareholding  at that  date,  but

only  its  par  value,  that  is to say  $1.00  per  share.
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The Judicial  Committee  of  the Privy  Council  upheld  the decision  of  this

Court  dismissing  an action  brought  by  the company  to restrain  Mr.  Demarco  from

bringing  the  winding-up  petition:  see CVC/Opportunity  Equity  Partners  Limited  et

al. v. Demarco  Almeida  [2002].  CILR  77.  The petition  thereafter  brought  by

Mr.  Demarco  has been  the subject  of  interlocutory  proceedings  in  the  Grand  Court

and  this  Court:  see In Re CVC/Opportunity  Equity  Partners  Limited  [2002]  CILR

531 (C.A.).  In the decision  of  the Privy  Council,  given  shortly  before  the  trial  of

the present  action,  Lord  Millett  noted  (at p. 87) the changes  in the company's

position  with  respect  to Mr.  Demarco's  shareholding,  and observed  that  the latest

version,  contained  in its amended  statement  of  claim  in the present  action,  sat

"uneasily"  with  the company's  contention  in the winding-up  proceedings  that  the

shares  were  to be valued  on a liquidation  basis  rather  than,  as previously  stated,  at

their  "then  value"  at the date  of  termination,  that  is to say their  value  as shares  in  a

company  in fact cartying  on business  as a "going  concern"  In the present

proceedings  the controversy  regarding  his shareholding  seems to be limited  to

whether  it amounted  to 3.5 per-cent  or O.875 per-cent,  or perhaps  1 per-cent.  To

the extent  that  the question  whether  he was obliged  to sell  his shareholding  on

termination  was an issue at trial,  it seems now  to have  been  overtaken  by, or

subsumed  in,  the  winding-up  proceeding.
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The  trial  judge  was thus faced  with  difficult  issues  of  fact  that  had to be

decided  on the basis  of  conflicting  oral  evidence,  with  little  assistance  to be found

in  conventional  commercial  practice  or ordinary  business  sense.

The  judge's  task  was complicated  by  the fact  that  English  was not  the first

language  of  the principal  witnesses  for  either  side,  some  documents  were  poorly

translated,  and the relevant  dealings  had been  conducted  in a business  and legal

environment  different  from  that  which  prevails  in common-law  jurisdictions.  The

action  was one of  a number  of  concurrent  proceedings  involving  the Opportumty

group  and Mr.  Demarco,  in some of  which  the company's  conduct  attracted

judicial  disapproval.  At  the outset  of  the trial  counsel  for  the company  sought  an

adjournment,  stating  that  preoccupation  with  related  proceedings  had prevented

them  from  properly  preparing  the case to be presented  at trial,  but  the application

was denied.  It was not  suggested  on appeal  that  the judge  erred  in principle  in

refusing  the adjounnment  application,  but  it was a decision  that  inevitably  resulted

in difficulties  for  counsel  and  the  court.

We  will  discuss  certain  central  features  of  the  case, and  the  manner  in  which

they  are dealt  with  by  the  trial  judge  in  his  reasons  for  judgment,  before  addressing

the  way  in  which  the  trial  was  conducted.
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(c) The  Negotiations

Mr.  Demarco's  case was that  he reached  agreement  on the terms  of  his

employment  with  Persio  Arida,  then  head  of  the Opportunity  group's  Sao Paulo

office,  on  October  11 or 12, 1997,  and  started  work  on October  13.

The company  contended  that agreement  was reached  only  on or about

October  31, 1997,  when  it  paid  $500,000  (US)  into  Mr.  Demarco's  New  York  bank

account,  to be followed  on November  3, 1997,  by  payment  of  $500,000  (US)  to its

transfer  agent  for  investment  in its mutual  funds  in Mr.  Demarco's  name.  By  the

end of the  trial  the parties  seem to  have  been  agreed  that Mr.  Demarco's

employment  started  on about  October  13, 1997.  It was common  ground  that  the

agreement  was oral,  but  there  are documents  dealing  with  proposed  terms  said  to

have  been  written  both  before  and after  that  date.  Mr.  Demarco  produced  an

undated  memorandum  which  he said  Mr.  Arida  approved  on or about  October  11

or 12, 1997,  causing  him  to leave  his current  employment  and  to start  work  with

Opportunity  one or  two  days  later.  This  document,  headed  "Our  Deal",  sets out  the

terms  as: (i)  "3.5%  initial  stake,  which  may  reach  5.0%  within  one year";  (ii)

"payment  of  $1,000,000  net, as a signing  fee",  to compensate  for  loss of  benefits

from  his current  employment;  (iii)  Mr.  Arida  and Daniel  Dantes,  head of  the
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Opportunxty  group,  to accept  responsibility  for  the signing-on  fee; (iv)  a 6-month

term  bonus,  to be calculated  according  to a proposed  formula;  and (iv)  salary  of

$300,000  (US)  a year.  The memorandum  is reproduced  as Document  I in the

Schedule  to these  reasons  for  judgment.

There  are three  later  written  communications  in  the form  of  proposed  draft

agreements,  dated  between  October  21 and  24, which  show  negotiations  to be in

progress,  and  suggest  quite  different  terms.

Mr.  Demarco  sent an e-mail  dated  October  21, 1997,  to Veronica  Dantas,

sister  of  Daniel  Dantas,  head  of  the Opportunity  group,  herself  a director  of  one of

its companies  and the holder  of  power  of  attorney  on behalf  of  the plaintiff

company.  In this  document,  which  is headed  "Memorandum  of  Understanding"

and  a copy  of  which  is directed  to Mr.  Arida,  Mr.  Demarco  records  proposed  terms

intended  to constitute  a binding  contract  of  employment  on acceptance  by the

company.  An  English  translation,  apparently  accepted  by  the  parties,  is

reproduced  as Document  2 in  the Schedule  to these  reasons.

The memorandum,  as translated,  proposes  terms  for  repayment  of  what  it

describes  as an "advance  of  $1,000,000",  such advance  to "be  deducted firom

dividends  and  bonuses",  presumably  meaning  to be reduced  by  such  payments,  at a
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rate  of  20 per-cent  of  such  dividends  and  bonuses,  to increase  to 30 per-cent  "until"

(presumably  meaning  when)  "at  the end  of  1998  the partner5s  shareholding  is

increased  from  3.5 per-cent  to 5 per-cent".  Writing  10 days after the date of  a

conversation  with  Mr.  Arida  in which  he says the terms  of  employment  were

agreed, Mr.  Demarco  here describes the $1,000,000  sigtung-on  benefit  as an

advance  agatnst  future  dividends  and bonuses,  not  an  outright  payment.

Consistently  with  the deal he claimed  to have made with  Mr.  Arida  10 days  earlier,

he proposed  an immediate  3.5 per-cent  shareholding.  This  is to increase  to 5 per-

cent at the end of  the following  year, something  stated only  as a possibility  in  the

undated  memorandum  (Document  1). He  adds:

In case the above-mentioned  partner  resigns  from  the

company  by his  own  choice  he  will  re-imburse  the

remaining  unpaid  balance  of  the  advance.

In  case  the  company  dismisses  the  mentioned  partner  by

its own  volition,  the  advance  will  be automatically  paid

off,  nothing  being  due  by  the  partner  unless  the  dismissal

occurs  by  reason  of  improper  conduct.

The  e-mail  message  says  that  it will  have  "legal  value"  if  electronically  signed  by

the  parties.  This  did  not,  of  course,  happen.
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A lawyer  for  the company  responded  by draft  letter  of  October  22, 1997,

proposing  terms which  make no mention  of the amount  of any  irnrnediate

shareholding  but contemplate  Mr.  Demarco  having  a 5 per-cent  shareholding  at

some later  date.  This  draft  letter  deals somewhat  differently  with  the manner  in

which  the $1,000,000  advance  will  be repaid  out of  future  remuneration.  The

original  Portuguese-language  version  of the draft  and an English  translation,

apparently  accepted  by the parties,  are reproduced  in the attached  Schedule  as

Document  3 and Document  4 respectively.  With  regard  to repayment  of  the

advance,  the draft  letter  proposes  that 20 per-cent  of  net remuneration,  including

"dividends,  wages  and profit  sharing"  attributed  to Mr.  Demarco  by the Cayman

company  (the present  plaintiff),  and 25 per-cent  of  such remuneration  from  the

Brazilian  company,  be "deducted"  from  the advance,  presumably  meaning  that  his

indebtedness  on the advance  would  in this  way  be reduced,  to be increased  to 30

and 42.8  per-cent  respectively  when  Mr.  Demarco's  capital  participation  in the two

companies  "attains  5 per-cent".  The draft  letter, as translated  (the phrase in

brackets  being  part  of  the translation),  continues:

5. In case you  resign  from  the company  by your  own

choice  the balance  due of  the Advance  registered  in the

graphic  account  will  have  to be paid  off,  added  of  interest

based  on the LIBOR  rate for  loans  in dollars  (6 months).
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6,  In the same way,  if  you  are dismissed  from  the

Company  due to misconduct  or bad  performance,  the

balance  due of  the Advance  registered  in the graphic

account  will  have  to be immediately  paid  off,  added  of

interest  based  on the LIBOR  rate for  loans  in dollars

(6months).  ("bad  performance"  is  crossed  in  the

Portuguese  version,  but it is  handwritten  that "bad

performance  is crucial".)

The  draft  letter  proposes  that  should  Mr.  Demarco5s  employment  be terminated  by

reason  of  a buy-out  of  his  shareholding,  or because  of  incapacity,  he will  pay  off

the  advance  without  interest  over  a period  of  30 years.

These  last  two  documents  are exhibited  to an affidavit  sworn  by  Ms.  Dantas

on June  22, 1999,  for  the purpose  of  interlocutory  applications,  and entered  on

behalf  of  Mr.  Demarco  as an exhibit  at trial.  They  are referred  to in  her  affidavit

and  in a responding  affidavit  of  Mr.  Demarco,  also  entered  as an exhibit  at trial.

They  were  referred  to and  described  during  the  cross-examination  of  Ms.  Dantas  at

trial,  and  alluded  to during  the  cross-examination  of  Mr.  Dantas.

The  documents  were  not  accepted  on appeal  by  counsel  for  Mr.  Demarco  to

be part  of  the  evidence  at trial.  Copies  were  for  some  reason  not  included  in the

exhibit  book  with  the  affidavit  of  Ms.  Dantas,  to which  they  are exhibited,  when

that  affidavit  was  entered  at trial  by  counsel  for  Mr.  Demarco.
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In Paragraph  9 of  her affidavit  Ms.  Dantas  says of  the two  documents  that

they were "exchanged  during  negotiations"  and set out terms  "subsequently

changed  in the negotiations"  She says the words  "bad  performance"  in the

October  22 draft  were stnuck out by Mr.  Demarco,  and that Mr.  Arida  added  the

notation:  "bad  performance  is crucial"  After  further  discussion,  she says, "it  was

agreed that the term of the  engagement  should  include  dismissal  for  bad

performarice  (inter  alia  in effecting  deals)  or misconduct".

A further  draft  letter  addressed  to Mr.  Demarco  dated  October  24, 1997,  was

entered  as an exhibit  at trial.  A proffered,  and apparently  uncontested,  translation

is reproduced  in the Schedule  to these reasons  as Document  5. The $1,000,000

payment  is here described  as an "anticipation"  from  which  deductions  are to be

made  in  respect  of  remuneration  assigned  to Mr.  Demarco  by  the two  companies  in

excess of his salary  of $300,000,  at the rates of 20 per-cent  and 25 per-cent

respectively,  to rise to 42.85  per-cent  when  Mr.  Demarco5s  participation  reaches

5 per-cent.  The  draft  proposes  that Mr.  Demarco  be required  to repay any

outstanding  amount  of  the advance  with  interest  over  two years should  he be

dismissed  "for  a )ust  cause (which  comprises  the reasons  forseen  under  art. 482 of

the CLT,  as applicable)"  There  are proposed  provisions  for  repayment  in the

event Mr.  Demarco  should  leave of  his own choice,  or his employment  be

VANLIT  Library:  224642.2  (WORD)



15 -

terminated  for  a reason  other  than  "just  cause",  aS defined.  No  mention  is made  of

any initial  shareholding,  or of  the circumstances  under  which  his shareholding

might,  as suggested,  increase  to 5 per-cent.

Thus  there  was  reference  at trial  to three  documents  created  during  October

1997,  after  the meeting  with  Mr.  Arida  at which  Mr.  Demarco  maintained  his

contract  was  settled  in accordance  with  the terms  set out in  his  undated

memorandum  (Documentl),  and before  payment  of the  $1,000,000:  (i)

Mr.Demarco's  memorandum  of October21  to  Ms.Dantas  and  Mr.Arida

(Document  2), in which  Mr.  Demarco  himself  describes  the $1,000,000  as an

advance  against  future  dividends  and bonuses;  (ii)  the draft  from  the lawyer  of

October  22 (Documents  3-4),  which,  like  his memorandum  of  the previous  day,

Mr.  Demarco  accepted  as a communication  exchanged  during  negotiations;  and

(iii)  the draft  of  October24  (Document  5), proposing  repayment  terms  in an

important  respect  different  from  those  contained  in  the  draft  of  October  22. All  are

drawn  so that,  on  acceptance,  they  will  become  binding  contracts

The significance  of  Documents  2 and 3-4 is apparent  from  the evidence  at

trial  of  Ms.  Dantas  and the affidavits  of  Ms.  Dantas  and Mr.  Demarco,  entered  as

exhibits  at trial.  The  affidavit  of  Ms.  Dantas  was considered  by  the  trial  judge,  and

referred  to in the reasons  for  judgment,  as was Document  5, in itself  an exhibit  at
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trial,  of  which  the judge  notes in his reasons that it was disclaimed  by the

company's  witnesses;  Ms.  Dantas  said it was probably  prepared  by  the company's

lawyer,  who  she described  as a lawyer  of  "common  trust',  after  discussions  with

Mr.  Demarco,  and did  not  reflect  the company's  position.  Because  Documents  2

and 3-4 were for some reason  not physically  included  with  the affidavit  that

exhibits  them,  when  that  affidavit  was entered  as an exhibit  at trial  by counsel  for

Mr.  Demarco,  nor marked  after Ms.  Dantas  referred  to  and described  their

significance  to the case during  her cross-examination,  and because  they  were  not

put  to Mr.  Demarco,  their  importance  was not  impressed  on the judge.  There  was,

of  course,  no suggestion  by either  side that  any  of  these proposals  fiilly  sets out  the

agreement  that  it says was ultimately  reached.

The significance  of  these documents  -  particularly  Document  2 and 3-4,

which  are acknowledged  by both  in their  affidavits  to be documents  exchanged

during  negotiations  -  lies in  the fact  that  they  show  Mr.  Demarco  to be engaged  in

late October,  1997  in discussions  involving:  (i) characterization  of  the $1,000,000

payment  as an advance  to be repaid  out of  a portion  of  the remuneration  assigned

to him;  (ii) allocation  of  such remuneration  as between  cash and reduction of

indebtedness  for the advance  according  to a formula  differing  as between  the

comparues,  difficult  for  the non-Portuguese-speaking  outsider  to understand  but
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apparently  understood  by those involved;  (iii)  a proposal  for repayment  by

Mr.  Demarco  of  the balance  of  the amount  advanced  in the event  he were  to be

dismissed  for  "bad  performance";  and  (iv)  consideration  of  some  process  by  which

Mr.  Demarco's  shareholding  would  in some way  increase,  or become  "vested",

over  a period  of  time.  These  matters  were  the subject  of  negotiations  between

Mr.  Demarco  and  the company  at least  10 days  after  the discussion  with  Mr.  Arida

in which  Mr.  Demarco  maintained  at trial  that  final  agreement  was  reached,  and a

week  before  the date at which  the company  says that  agreement  was reached  and

when  the first  of  the signing-on  money  was in fact  paid. Mr.  Demarco's  position

cannot  have  been  that  there  were  no negotiations  after  October  11 or 12, 1997,

regarding  these  matters.  His  position  must  have  been  that  there  were  negotiations

during  which  efforts  were  made  by  both  sides  to arrive  at some  agreement  different

from  that which  he said was reached  on October  11 or 12, but that  these

negotiations  changed  his original  proposal  only  in that  half  of  the stgning-on

money  was  to be invested  in  the  company's  funds.

In  his reasons  for  judgment  the trial  judge says (at p. 15) with  reference to

the  undated  memorandum  (Document  l), to which Mr. Demarco says that

Mr.  Arida  agreed  on or  about  October  11 or 12, 1997:
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The Demarco memorandum is not part  of  an exchange of
correspondence.  No  other  memorandum,  letters  or other

communications  relating  to the negotiations  were  put  in

evidence.  [Emphasis  added]

The  judge  goes on to reject  the evidence  of  Ms.  Dantas  that  the  undated  Demarco

memorandum  (Document  1) was "merely  a step in the negotiations  that  led  to an

oral  agreement  being  reached"  on  October31,  after  meetings  between

Messrs.  Demarco,  Dantas  and  Arida  and  herself.  The  judge  says:

Not  only  is there  a complete  absence  of  any written

record  of  the terms  of  the agreement  alleged  by the

Plaintiff,  there is no written record of  what transpired  at
any of  these meetings. [Emphasis added]

Thereafter  in  his  reasons  (at  p. 26)  the  judge  returns  to the evidence  of  negotiations

given  by  Ms.  Dantas,  including  her  evidence  of  having  taken  notes  of  these  so that

the company  lawyer  could  prepare  a written  contract.  At  this  point  the  judge  again

says: "no  draft  contract  was  put  in  evidence".

Later  in  the  judgment  (at p. 27),  the  judge  deals  with  the formula  described

by Mr.  Dantas  and his sister  for  repayment  of  the $1,000,000  advance  firom a

proportion  of  bonuses  and dividends  attributed  to Mr.  Demarco  by the two

Opportunity  entities  which  employed  him.  The  judge  was unable  to follow  the
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suggested  formula,  and concluded  that  no such  agreement  for  repayment  of  the

signing-on  benefit  had  been  made. The  judge  says:

The inability  of  either  Dantas  or his sister  to provide  a

coherent  explanation  of  how  the formula  was intended  to

work  contributed  to my  conclusion  that  the oral  contract

which  the Plaintiff  relies  on was  never  made.  It  also  led

me to the conclusion  that  the evidence  given  by Dantas

and his sister was manufactured and false.  [Emphasis
added]

It appears  that confusion  with  respect  to  the  arrangement  described  by the

company's  witnesses  persuaded  the  judge  that  there  could  not  in  fact  have  been  an

agreement  under  which  the $1,000,000  would  be treated  as an advance  to be "paid-

off'  out  of  a portion  of  any  extra  remuneration  attributed  to Mr.  Demarco.  Of  the

"pay  back"  formula  described  by  Mr.  Dantas  the  judge  says (at  pp. 43-44):  "There

is no question  in  my  mind  that  Dantas  was  simply  making  it up as he went  along,

although  he was  testifying  under  oath".  [Emphasis  added]

It is unfortunate  that  counsel  were  not  in  a better  position  to assiSt  the  judge

in  understanding  the  company's  evidence.

The  formula  which Mr. Dantas described, and illustrated by several

examples,  was one under  which  Mr.  Demarco  would  be assured  of  receiving  in
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cash a portion  of  his annual  remuneration  in excess of  $300,000  and a portion  by

way  of  reduction  of  the repayable  amount  of  the $1,000,000  said to have been

advanced.  In the proposal  which  had been made in Document  3-4, the letter  of

October  22, 1997,  from  the company's  lawyer  to Mr.  Demarco,  the amount  to be

credited  to reduction  of  the advance  is stated as 20 per-cent  of  the total  annual

remuneration  attributed  to Mr.  Demarco  by the Cayman  company  and 25 per-cent

of  that  attributed  to him  by the Brazilian  employer  company,  but  only  if  the total

sum  were "equal  or superior  to US $150,000  per semester"  [i.e.:  $300,000  per

year]. In his evidence  of  the agreement  which  he said  was reached  about  nine  days

after  that, Mr.  Dantas  described  such a scheme, under  which  20 per-cent  and

25 per-cent  deductions  would  be made from  total  annual  remuneration,  including

salary,  bonuses  and dividends,  but subject  to a condition  that ensured that

Mr.  Demarco  would  receive  at least $300,000  in cash, and perhaps  somewhat

more.  If  application  of the  20 or 25 per-cent  deduction  would result in

Mr.  Demarco  receiving  less than $300,000,  then  under  the formula  described  by

Mr.  Dantas  Mr.  Demarco  would  receive  the whole year's remuneration  in cash. If

for  instance,  he said, Mr.  Demarco  were  to receive  $50,000 in bonuses solely from

the Cayman  company,  so that  his total  income  was $350,000,  then application  of

the  20per-cent  appropriate  to that company  would  produce $70,000; when

deducted  from  the $350,000 the result is somewhat less than $300,000. In such a
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case,  Mr.  Dantas  said, there  would  be no allocation  to reduction  of  the advance:

the whole  $350,000  would  go to Mr.  Demarco  in cash.  Despite  considerable

confusion,  this explanation  seems to have a basis in logic,  and other  examples

given  by Mr.  Dantas  seem consistent  with  it.  The formula  does not  appear  to be

one that  would  be considered  complicated  to those  involved  in financial  dealings.

It is very  much  like  that  proposed  to Mr.  Demarco  in the October  22, 1997,  letter

(Document  3-4), although  more favourable  to Mr.  Demarco.  The details  that

Mr.  Dantas  said were  not  gone into  in his discussions  with  Mr.  Demarco,  such as

arriving  at a "weighted  average"  when  applying  the different  percentages  to

income  received  from  the two companies,  are of  the sort that a court  would

probably  imply,  so as to give  a contract  "commercial  efficacy".

The  documents  referred  to above support  the evidence  of Daniel  and

Veronica  Dantas  that negotiations  were in progress  after  October  11 and before

October  31, 1997.  This  is especially  true of  Documents 2 and 3-4. All  are in the

form  of  draft  agreements.  They show terms being discussed between the company

and Mr.Demarco  that include  repayment of the $1,000,000 out of annual

remuneration  attributed  to Mr.  Demarco,  according  to a formula varying as

between  the two employer  companies  which  appears to differ  only  in minor

respects  from  that  described  by  Mr.  Dantas.
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Had  the judge  had these documents  before  him  he could  not have made

findings  that obviously  influenced  him  in rejecting  the evidence  of  Daniel  and

Veronica  Dantas  in its entirety,  in stating  that  Mr.  Dantas  was "simply  making  it

up  as he  went  along",  and  in  characterizing  the  company's  evidence  as

"manufactured  and false  in all  its material  respects"

(d) Are  the  Documents  in  Evidence?

Counsel  for  Mr.  Demarco  takes the position  that  the important  memoranda

of  October  21 and 22, 1997,  (Documents  2 and 3-4)  were  not in evidence  at trial,

and particularly  so since  the judge  had said that  material  had to be entered  in the

exhibit  books  in order  to be properly  before  him.

They  were,  however,  described  and referred  to both  in oral  evidence  and in

affidavit  evidence  exhibited  at the trial.

In her cross-examination  Ms.  Dantas  referred  to Documents  2 and 3-4, and

perhaps  also to Document  5, when  she said the following  in answer  to questtons

put  by  the  judge  and  by  counsel  for  Mr.  Demarco:
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THE  COURT:  Well,  maybe  I can  shorten  it.

Miss  Demarco  (sic),  paragraph  18 we  looked  at in

another  context  yesterday  in  the  first  statement  of  claim.

This  business  about  the  25%  and  the 20%  and  the  total

cash  sum  which  is referred  to in  paragraph  22.

I have  to tell  you  that  I find  this-paragraphs  18

and  22-these  provisions  of  the contract,  you  say  were

made  orally,  very  difficult  to follow  even  when  they  are

in  writing.

Now,  are you  saying  that  all  of  this  was  agreed  to

by  Mr.  Demarco  orally  in  a company  that  has

$30,000,000  in its kitty  didn't  set this out in a written
agreement  or  even  in  a letter?  Is that  what  you  want  me

to believe?

THE  WITNESS:  Yes,  sir.

THE  COURT:  As I say, Mr.  Black,  that  might

shorten  it.

THE  WITNESS:  It  was  not  finalised  the

agreement,  but  if  you  look  at some  attachments,  you  will

see some  letter  exchanged  between  Demarco  in which

this  agreement  is written.

THE  COURT:  Well,  there  is  a wrxtxng  that

includes  all  these  complicated  terms  -

THE  WITNESS:  It  is not  a final  writing

BY  MR.  BLACK:
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Q  That  is quite  misleading  because

A  It  is not  misleading.

Q  -because  you  say-let  me ask  -

Q  -because  you  say-let  me ask  -

A  Can  I finalise  my  answer  first?

Q  No. I will  ask  the question  because

A  I'm  saying-I  am answering  My  Lordship-

THE  COURT:  Excuse  me.

THE  WITNESS:  I am answering  him.

THE  COURT:  Let  the  witness  answer.

THE  WITNESS:  I am saying  that there  were

emails  exchanged  between  Mr.  Demarco  and Mr.  Persio

Arida  and  some  of  them  in  those  emails,  you  will  see this

written  down.  It was not  a final  agreement  that's  why  I

said  it ended  up that  we didn't  sign  this.  So, I am not

considering  it to be a final  agreement.  But,  you  will  see

this in the transcript  over  here written  in one of  these

emails.

THE  COURT:  Miss  Dantas,  in your  original

statement  of  claim  and in these paragraphs  of  your

affidavit,  you  are talking  about  the agreement  that  was

final  and you  have  said  several  times  and  your  counsel

has said  the employment  agreement-distinct  from  the
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directorship-was  all  oral.

Now  you are telling  me that there  are  emails

which  are not final,  but  discuss  these concepts;  is that

correct?

THE  WITNESS:  Yes,  sir.

THE  COURT:  But,  there  is  no  document

confirming  the final  arrangement?

THE  WITNESS:  Yes,  sir. That  is exactly  it.

THE  COURT:  All  right.  So, there  are emails

discussing  the concepts,  that  the witness  says became

part  of  the  oral  agreement  -

THE  WITNESS:  Part  -

THE  COURT:-but  no written  confirmation  of

the  terms  of  the  final  oral  agreement?

THE  WITNESS:  That's  it, sir.  And  those  emails

that  -  you  see that  they  change  over  time  because  they

were  not  the final  agreement.  Specifically  this  part  is

written  over  there,  but  you  will  see the others  changing

because  they  were  not  a final  agreement.

And  later,  when  questioned  regarding  document  disclosure:

A  No,  sir, I have  to answer  you  very  frankly.

What  I said  in  regard  to this  was I didn't  show  the  emails

because  I didn't  have  them. I received  two  emails.  As I

said, the emails  were  exchanged  between  Persio  Arida
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and  Demarco.  When  Persio  left  the company,  he gave

me a file.  In  this  file,  there  was  two  emails.  These  two

emails  I filed.  The  rest  of  them,  I took  notice  when

Demarco  put  them  together  with  his document.  So, I

didn't  have  them.

Counsel  then read to Ms. Dantas  from  her second  affidavit  what  must  be references

to Document  2 and  Document  3-4:

13.  However,  when  Persio  Arida  left  the  Plaintiff,  he

gave  me a file  of  correspondence  with  Demarco  which

he had  kept:  It contained  only  2 documents  which  I

exhibited...  to my  first  affidavit.

20.  The  only  major  differences  between  the

documents  exhibited  by  respectfully  myself  and

Demarco  are the annotations.  The  annotations  on the

copy  in the  plaintiffs  possession  are in Persio  Arida's

handwriting,  while  I assume  the  annotations  on  the  copy

in Demarco's  possession  must  be made  by  him.  Either

way,  the copy  marked  by  Demarco  is not  available  for

exhibition  to my  first  affidavit  and I believe  that  this

cannot  be said  to amount  to a failure  to give  full  and

frank  disclosure

You  are happy  with  that  evidence?  I wanted  to

read  it  in  full  to be fair  to you.

A  I think  this  is exactly  what  I said.

And  later,  in  what  must  be a reference  to all  of  Documents  2, 3-4  and  5:
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THE  COURT:  What  I want  to know  is this  an all-

oral  agreement  as the  plaintiff's  case is or  is it partly  in

writing;  and  if  it is partly  in writing,  I wish  somebody

would  show  me  the  writing.

THE  WITNESS:  Yes,  sir.  The  attempt  was  to

have  an agreement  in writing,  which  we never  end  up

having  one.  So, we  end  up  having  an oral  agreement  as

being  the final  agreement.  But,  during  this  period  of

time,  not  only  we  had  conversations  on  the  phone  in  the

oral  agreement,  but  also the exchange  of  these  emails

between  Persio  Arida  and  Mr.  Demarco  and  a draft  letter

that  I think  a lawyer  was  preparing  to send  to Demarco

and  in  these  documents,  I remember  it. That's  what  I am

saying,  I recall  reading  the  300.

So, you  ask  me if  this  is written  anywhere  and  I

said,  yes,  it  was  exchanged  in  these  documents.

Counsel  for  Mr.  Demarco  then  has one  of  the  documents  which  had  been  referred

to marked  as an exhibit.  This  is Document  5, of  which  Ms.  Dantas  had said that tt

did  not  originate  from  Opportunity  and must  have been written,  by  the lawyer  who

she described  as a "lawyer  of  common  trust",  at the suggestxon  of  Mr.  Demarco.

The  other  documents  to  which  Ms. Dantas must have been referring  are

Document  2 and  Document  3-4.  These were  not marked. Yet  later  in her cross-

examination  Ms.  Dantas  was  to rcmm again  to "the notes I referred to before by

Demarco  and Persio  Arida,  the e-mails  and so on"
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Despite the confusion  that emerges  from  these interchanges,  it is obvious

that Ms. Dantas did all she could to draw the court's attention  to the memoranda,

including  Document  2 and Document  3-4, exhibited  to and referred  to in the

affidavits on which she was questioned. Since these documents had been  exhibited

to her affidavit  which was before the court, Ms. Dantas had reason  to expect  that

they  would  be placed  before  the  judge.

Of particular  significance  is the following  exchange between  counsel  for

Mr.  Demarco,  witness  and  judge.

Q But  again  -  because  we've  rather  diverted

off  the course  that I was trying  to take.  Have  we  now

seen the documents  that  you  wanted  His  Lordship  to see?

A  I just  wanted  to -

Q  Yes  or no?

A  I just  wanted  to tell  His  Lordship  that  this

agreement  was written  somewhere.  The complicated

description  over  there,  I read  in some kind  of  document

exchanged  between  Demarco  and Persio  Arida  email,

memorandum  or whatever;  I have  read  it.

Q Yes.  The document  we've  just  looked  at is

that  the one you're  referring  to?

A Could  I see the others? I saw two.  I know
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Demarco  put  more  than  two.  I can't  -

Q  They  are there  behind  that  tab.

A In  the  same  tab 7'?

Q  I think  so.  I am  just  anxious  that  you  have

an opportunity  to refer  to all the documents  that  you

want  to tell  His  Lordship  about.  There  seems  to be two

versions  of  this?

A  Yes,  it  is two  versions  of  the  documents.

Q  With  more  or less the  same  wording?

THE  COURT:  Where  is  the  second

version?

THE  WITNESS:  In  my  case,  just  after  -

MR.  BLACK:  There  are two  Portuguese

documents.  One the 24'  and one the 22nd of
October,  1997.

THE  COURT:  I see.  When,  in fact,  was

the  million  dollars  paid  -  or  the 500,000?

THE  WITNESS:  When?

THE  COURT:  Exactly  what  date?

THE  WITNESS:  At  the  end  of  October,  '97

and  31st  October,  after  this.
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THE  COURT:  Halloween,  okay.

THE  WITNESS:  Halloween.

THE  COURT:  Right.

BY  MR.  BLACK:

Q  Right.  Can  we then  go back  to the exercise

that  -  I wanted  to go through  the original  statement  of

claim.

There was thus an invitation  to Ms. Dantas to identify  the documents  that  she

wished the judge  to see. Her response must be a reference to Document  2 and

Document  3-4. But these documents were  not produced.  The discussion  was

instead  diverted  to another  document,  perhaps  Document  5, of  which  there  are

copies  bearing  different  dates,  and  then  to other  subjects.

At  the  beginning  of  the trial  the  judge  had  said  that  "nothing  -  and I mean

nothing  -  will  be in evidence  in this  trial  unless  and until  it is proved  in open

court"  or admitted  by consent.  The  judge  said  that  there  was to be an exhibit

binder.  "We  will  place  into  that  binder,"  he said,  "as  the document  is introduced

into  evidence,  the exhibits  in the order  in which  they  are received  and marked

accordingly".  The  two  memoranda  which  have  assumed  particular  importance  on

this  appeal  were  "proved"  in  the sense that  Ms.  Dantas  in  her  testimony  identified
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 them by reference  to her affidavit  that was  marked  as an exhibit,  and  to which  they

were exhibited when that affidavit was filed in court.  In this way  they  were

"introduced  tnto evidence"  But the judge's  direction  that  all documents  proved

and introduced into evidence be placed in the exhibit  book and sequentially

numbered was not followed.  By reason of  that omission  they were  not recognized

as exhibits  at trial  and  placed  before  the  judge.

Counsel for  Mr. Demarco  suggested before us that  a strict  view  ought  to be

taken of  what is and is not to be considered  to be "in  evidence",  because  the  judge

laid down a strict rule in this regard, and for the reason  that both  sides alleged

fraud. Counsel emphasized  that the judge  did not say in his judgment  that  there

were  no such  documents  as Documents  2 and  3-4,  but  only  that  none  were  "entered

in evidence"  We do not,  however,  accept  that  the judge  would  have  made  the

findings  that  he did  had  these  documents,  or the evidence  of  Ms.  Dantas  regarding

them,  been  drawn  to his attention.  The  purpose  of  the ruling  to which  counsel

refers  cannot  have  been  that  documents  identified  and described  in evidence  but

not  put  in the exhibit  book  and numbered  would  be deemed  not  to exist.  Had

application  been  made  after  the trial  to re-open  the case in order  to have  these

documents  marked,  and  so that  Mr.  Demarco  might  respond  to them,  it  seems  most

unlikely  -  in  view  of  the  importance  that  the  judge  was  to attach  to their  absence  in
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assesstng  the credibility  of  the company's  witnesses  -  that such  an application

would  have been refused. The severe findings  made  by the judge  in  that  regard

were  not  based  on failure  to have  these documents  bound  and marked.  They  were

based  on the premise  that  no such  documents  existed.

We are of the view that it would, in any event,  be quite  wrong  in the

ctrcumstances  to say that  because  they  were  not  marked  and bound  with  the  trial

exhibits,  as they  ought  to have been, Documents  2 and 3-4 cannot  be considered

relevant  for  the purposes  of  this  appeal.

(e) Shareholders'  and  Director's  Agreements

In order,  it is said, to meet  the reqwements  of  Citibank,  an international

financial  organization  headquartered  in New  York  whose  funds  the company  and

its corporate  partners  were  to invest,  a joint  shareholders'  agreement  and individual

director's  agreements,  all dated  December  30, 1997,  were  prepared  in New  York

and executed  for  all  the parties  under  power  of  attorney.

In his reasons for  judgment  (at p. 8) the judge  says of  the shareholders'

agreement,  a copy  of  which  is included  in the Schedule  hereto  as Document  6: "it

can accommodate  all of  the elements  of  Demarco's  version  of  his oral contract
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with CVC/CI  [the plaintiffl  but not all the elements  of  the plaintiff's  version"  Of

the shareholders'  agreement  and director's  agreement  together  -  both  of  which

adopt the law of  the Cayman  Islands  as their  governing  law  -  the  judge  says (at

p. 5) that they "contained  provisions  one would  expect to find in employment

contracts and there can be no doubt  that in combination  those agreements  were

intended to regulate every  aspect of Demarco's  relationship  with  CVC/CI".  The

judge  says of  the shareholders'  agreement  that it is no more  than  an "agreement  to

agree",  but that this is not tnue of  the director's  agreement.  The judge  concludes

(at p. 51) that on execution  of these agreements, in particular  the director's

agreement, evidence  of any  prior  oral  contract  involving  an advance  by the

company  repayable  in  the  event  of  dismissal  for  "bad  performance",  as contended

for  by  the  company,  would  be excluded  by  the  parol  evidence  rule.

It must  have  been  known  to the  New  York  lawyers  involved,  and  perhaps

others,  that  the  shareholders'  agreement  was  fundamentally  defective.  A  number

of  important  terms,  including  those  establishing  future  rights  to buy  and  sell  shares

as between  the  company  and  its shareholders,  are said  in  the  body  of  the  agreement

itself  to be contained  in an 'ex  A"  there  referred  to.  The  annex  was  not

completed  when  the  document  was  signed,  nor  does  it appear  ever  to have  been

completed.  Attached  in  its  place,  in  the  copy  of  the  agreement  entered  in  evidence,
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is a sheet listing  matters  to be dealt  with  in it, including  several  relevant  to the

future  shareholding  and remuneration  of  employees.

The executed,  but  thus fundamentally  incomplete,  shareholders'  agreement

shows  that  one of 98 shares to be issued,  at $1.00  each, is to go to Mr.  Demarco

It is accepted  that  Mr.  Demarco  was in fact  registered  as the holder  of  this share.

Ninety-four  shares are to be issued  to Opportunity  Invest  II  Inc.,  a company  which

already  owned  the only  two  previously-issued  shares, and which  is described  as

belonging  to Mr.  Dantas,  Mr.  Arida  and one Dorio  Ferman.  One each of  the four

remaining  shares  is to  be  issued to  four  named "deal  makers",  including

Mr.  Demarco.  Messrs.  Dantas  and Arida  and the four  deal makers  are to be

directors;  all except  Mr.  Arida  are required  to enter into a director's  agreement

with  the corporate  controlling  shareholder.

There  is nothing  in the terms  of  the shareholders'  agreement  that  purports  to

record  the duties  of  Mr.  Demarco's  employment  as a "deal  maker"  -  a job  he had

by then  been doing  for 11 weeks  or that deals with  his remuneration,  or any

benefit  to be received  by him  other  than his single  share.  Despite  its "complete

agreement"  clause,  it leaves  important  matters  undecided.
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The "bullet  points"  appearing  in place  of  "Annex  A"  in the copy  of  the

shareholders'  agreement  entered  in  evidence  show  that  matters  such  as "vesting  of

points",  "annual  salary"  and  "semi-annual  bonuses"  were  intended  to be dealt  with

in this  Annex,  and the description  of  the annex  in Clause  1(1)  states  that  it will

include  procedures  for  allocation  of "points"  and the  manner  in  which  a

shareholder's  interest  in respect  of  such  points  will  "vest".  Clause  13(3)  of  the

shareholders'  agreement  contemplates  payment  of  bonuses  and "distributions"  in

respect  of  shares under  "Clause  13(1)(c)",  but there  is no such clause.  The

agreement  of  greater  consequence  in the present  context  must  be the director's

agreement,  a copy  of  which  is appended  as Document  7 in the attached  Schedule.

It contains  no  "entire  agreement  clause",  and cannot  have been intended  to

encompass  all  the terms  of  Mr.  Demarco's  employment  because  it was executed

concurrently  with  the incomplete  shareholders'  agreement,  which  refers  to others

which  remained  undecided.  The  director's  agreement  requires  that  Mr.  Demarco

devote  his full  time  to the company's  business  and sets his salary  at $12,000  a

month,  about  half  that  said  to have  been  agreed  on. It says that  the  "employment

of  the Director  shall commence  on December 30, 1997, and shall continue until

terminated  pursuant  to Clause  9".  The "employment"  referred to cannot be the

directorship;  that  could  be brought  about  only  by  the shareholders,  and  terminated

only  by  replacement  by  them or by resignation.  It could not be effected by an
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agreement  such  as this,  between  the company  and  the director,  a point  that  was  to

cause  some  confusion  on the  part  of  counsel.

The director's  agreement  starts from  the position  that  Mr.  Demarco  has

already  been appointed  a director.  It sets out the terms  on which,  as from

December30,  1997,  he will  also be employed  by the company.  But  the two

capacities  are linked  together  by  Clause  15,  which  provides:

Upon  termination  by  whatever  means  of  his  employment  under
this  agreement:

15.1  the Director  shall  at the request  of  the Company
irnrnediately  resign  from  the office  as a director  of
the Company  without  claim  for  compensation,  and
in the event  of  failure  so to do, the Company  is
hereby  irrevocably  authorized  to  appoint  some
person  in his name  and on his behalf  to sign  and
deliver  such resignation  or resignations  to  the
Company;

The company  eventually  went  through  the motions  required  by  this  provis:con  to

remove  Mr.  Demarco  from  the  Board  after  his  dismissal.

Clause  3.1  deals with  Mr.  Demarco's  duties.  It says that he is to be

employed  full-time  in the business  of  the company  and  to perform  such  duties  as

' may  be assigned  by  the  Board,  including  the following:
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(a)  to carry  out  all policies  and  procedures  implemented  by

the  Board.

(b)  to manage  and  maximize  the  profitability  of  the  business

of  the Company  in an efficient  and effective  business-

like  manner.

(c)  to liaise  and communicate  with  the Directors  as often  as

may  be necessary.

(d)  to take  such actions  as may  be necessary  in connection

with  the  Company5s  role  as general  partner  of the

Partnership  as directed  from  time  to time  by  the Board,

including  organizing,  analyzing,  stnucturing,  negotiating

and closing  monitoring  and realizing  publicly  bid  and

privately  negotiated  equity  and  equity  related

investments  in companies  based  and  primarily  operating

in  Brazil.

These  words  contain,  albeit  in general  terms,  the duties  that  Mr.  Demarco  was to

perform,  from  that  date on.  The company's  position  must  be that  he failed

properly  to perform  such  duties,  and  was  for  that  reason  dismissed.

Clause  9 states  the manner  in which  Mr.  Demarco's  employment  -  but  not

his  directorship-may  be terminated.

The  employment  of  the  Director  shall  be terminated.

9.1  uponthedissolutionofthePartnership;

9.2  by  the  Company  without  notice  if  the  Director  is guilty  of
any breach  of  a fiduciary  duty,  fraud,  bad faith,  gross

negligence  or willful  malfeasance  in connection  with  or
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affecting  the business  of  the Company  or in the event  of

any breach  or non-observance  by the Director  of  any of

the stipulations  contained  in this Agreement  which  is

materially  detrimental  to the Company's  interest;

9.3  by  either  party  upon  giving  the other  not  less than  3 days'
notice  in writing;

9.4  upon the Director  ceasing to  be  a Director  of the
Company;

9.5  if  the employment  of  the Director  causes  the Company  to

become  subject  to taxation  in any  jurisdiction;

9.6  in  the circumstances  set out  in Clause  8.3.

Clause  8.3 states that  should  he be absent  from  work  for  180  days in  any  12-month

period  the company  may  by  notice  terminate  immediately.

There is nothing  in Clause  9, or elsewhere  in this or the shareholders'

agreement,  that limits  the right  of the company  to terminate  Mr.  Demarco's

employment.  At common  law  an employer  has  the right  to terminate  the

employment  for  any reason,  of  which  bad performance  must  be one of  the more

common.  Clause  9 does not  restrict  this  right,  but  deals instead  with  questions  of

notice.  Mr.  Demarco's  employment  can be terminated  without  notice  under

Clause  9.1 on dissolution  of  the corporate  partnership  in which  the company  is

engaged,  under  Clause  9.2 if  guilty  of  any  conduct  there  listed,  under  Clause  9.4 on

his ceasing  to be a director,  under  Clause  9.5 if  he exposes  the company  to liability
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to taxation.  Under  Clauses  9.6 and 8.3 his employment  terminates  so soon  as

notice  is given  if  absent  from  work  for  the period  stipulated.  But  in  any  event  his

employment  may  be terminated  under  Clause  9.3 for  any  reason  at any  time,  by  the

company  or by  Mr.  Demarco,  on three  days notice.

The judge  says (at p. 51) that Clause  9 of  the directors'  agreement  "deals

exhaustively  with  all  possible  grounds  for  Demarco's  termination,  leaving  no room

whatever  for  his dismissal  for  'bad  performance"'.  The  judge  adds:

Demarco  could  not  be terminated  for  "bad  performance"

in the light  of  the provisions  of  the director's  agreement.

In  other  words  once  the  director's  agreement  was

executed  the  circumstances  upon which  the  Plaintiff

could  call  for  repayment  of  the US$l  million  could  not

occur  even  if  the Plaintiff's  version  of  the oral  agreement

had  been  accepted.

It is in  this  context  that  the judge  finds  also that  evidence  of  an oral  agreement  for

repayment  of  the $1,000,000  in signing-on  benefits  which  Mr.  Demarco  earlier

received  is excluded  by  the parol  evidence  rule.

When  the judge  raised the parol  evidence  issue at trial,  counsel  for

Mr.  Demarco  said that the  problem  was  "not  a parol evidence  problem".

Mr.  Demarco's  position  was that there were three separate agreements  to be
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considered:  the original  oral employment  agreement,  the shareholders5  agreement

and  the  director5s  agreement.  The  judge  rejected  this  view.

The  judge  says  in  his  reasons  (at  p. 51)  that  the  company's  contention  for  an

oral agreement  that Mr.  Demarco's  shareholding  would  vest incrementally  over  a

five-year  period  - were  it correct  would  not  offend  the parol  evidence  rule,

because Clause  4.4 of  the director5s agreement  entitled  Mr.  Demarco  to "such

other  benefits  as may  be agreed between  the Company  and the Director  from  time

to time",  but that a prior  oral agreement  by  which  the  company  granted

Mr.  Demarco  an advance  repayable  on stipulated  terms  would  not  be so protected.

This  was apparently  because  the money  had been  paid  before  the director's

agreement  was  entered  into,  and  the  remairung  obligation  to repay  in accordance

with  an oral  term  would  not  constitute  a "benefit".

The  parol  evidence  rule  is, of  course,  one  designed  to give  effect  to,  and  not

to defeat,  the  intention  of  the parties.  Its operation  is described  in Phipson  on

Evidence  (15'  ed.)  (at  p. 1165):

Where  a transaction  has  been  reduced  to,  or  recorded  in,

writing  either  by  requirement  of  law,  or  agreement  of  the

parties,  extrinsic  evidence  is, in  general,  inadmissible  to

contradict,  vary,  add  to or subtract  from  the  terms  of  the

document.  [Emphasis  added]
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The learned  editors  emphasize  (at p. 1166)  that  the rule  does not  apply  where  it

appears, as seems the case here, that a writing  does not contain  all of  the express

terms intended by the parttes  to be included  in their  agreement.  But  in the present

case there was, in any event, not one transaction  but several,  the number

depending  on the view  taken  of  the original  agreement.

Mr. Demarco commenced  work  on or about  October  13, 1997,  under  an oral

contract of  employment  either  (i) in the terms  of  his memorandum  reproduced  in

the Schedule as Document  1, as the judge held, together with  such other  terms  as

the law would  imply,  or (ii) under some other oral and implied  terms  which  came

into effect at that time  and were  amended  on or about  October  31, 1997,  by the

further  oral agreement  which  the company  alleges.  No foreign  law  having  been

proved,  the terms  to be implied  would  be those which,  in the absence  of  contrary

express  terms,  the common  law  normally  implies  in a contract  of  personal  service.

These include  the right  of  employer  or employee  to terminate  the employment  at

any time  and for  any reason  on reasonable  notice,  or, where  there  is "cause"  as

understood  by the law,  to terminate  at any time  without  notice.  Reasons  such as

"misconduct"  and "bad  performance",  mentioned  in the negotiations  evidenced  by

Document  3 as translated  by  Document  4 and included  in the company's  version  of

the  oral agreement,  are well  known  reasons  for termination.  Where  such
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"misconduct"  or "bad  performance"  is not  so serious  as to constitute  "cause",  as

recognized  at common  law,  the  employer  is required  to give  "reasonable  notice"  or

to pay  damages  for  failure  to give  such  notice.

The effect  of  Clause 9 of  the directors'  agreement of  December  30, 1997, is

to limit  the company's  common  law  implied  right  to dismiss  Mr.  Demarco  without

notice  to specific  situations  there described,  to permit  his dismissal  immediately  on

notice  being  gtven  in cases of  extended  absence  and to otherwise  entitle  him  to

three  days  notice.  Were  Mr.  Demarco  dismissed  for  misconduct  or  bad

performance  not  falling  within  the Clause  9.2 definition  of  conduct  warranting

termination  without  notice,  he  would  be  entitled  to  three  days  notice  of

termination,  or to damages  for  lack  of  such  notice.  Thus  the contractual  issue  of

consequence  was  not  whether  the company  could  dismiss  for  "bad  performance",

which  it  plainly  could,  but  whether  the  parties  agreed  that  the $1,000,000  signing-

on payment  was  repayable  in the event  he were  dismissed  for  that  reason.  If  the

performance  was  not  such  as to permit  dismissal  without  notice  under  Clause  9.2,  a

question  would  arise  whether  Mr.  Demarco  received  the  three  days  notice  to which

he was entitled  and, if  not,  what  damages  were  payable  on that  account.  That

question  was  not  raised  by  Mr.  Demarco  in  the  action.
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The contractual  issues raised  in the present  action  do not arise solely  from

the transaction  evidenced  by the shareholders'  and director's  agreements  of

December  30, 1997;  they  relate  also to an earlier  transaction  goveming  both  the

payment  of  Mr.  Demarco's  signing-on  benefits  and his employment  for 11 weeks

prior  to the date on which  the shareholders'  and director's  agreements  were  entered

into. The oral  agreement  or agreements  already  acted  on could  not  be said  to "add

to, vary  or contradict"  the later  written  agreements.  The later  written  agreements

evidence  a separate,  subsequent  and different  transaction.  The later  written  terms

could  and did amend some of  the earlier  oral and implied  terms,  so far as

Mr.  Demarco's  subsequent  employment  was concerned.  They  did  so, for  instarice,

- with  respect  from  then  on to the requirements  regarding  notice  of  termination.  But

nothing  in the written  agreements  deals in any  way  with  the terms  of  the earlier

transaction  under  which  the company  had  paid  the $1,000,000.

When  asked whether  the original  agreement  was "entirely  sheltered  under

this [the director5s]  agreement"  Ms.  Dantas  agreed  that  it was. But  that,  like  other

questions  put to these witnesses,  was not only  a question  of  law  but one of  law

foreign  to them.  It was also one which  even  a Cayman  attomey  would  be loath  to

answer  without  taking  counsel's  advice.
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The  judge  was understandably  reluctant  to accept  that  the terms  asserted  by

the company  would  have been agreed to without  any written  agreement.  The

evidence  of  Mr.  Dantas  was that,  for  reasons  which  he did  not  fully  understand,  the

company's  lawyer  had advised  that  an agreement  contemplating  dismiSSal  for  bad

performance  might  offend  Brazilian  law unless carefully  framed,  and that the

$1,000,000 in stgning-on  benefits  might  under  Brazilian  law  expose  the company

to liability  for  payroll  deductions  in excess of  60 per-cent.  He said  that  it was  for

these reasons  the agreement  was not  reduced  to writing  when  made,  or as part  of

the shareholders5  agreement  or director's  agreement,  or thereafter.  It seems  that

the company  may not have wished  to have the agreement  disclosed  by the

employee  to the Brazilian  labour,  or taxation,  authorities.  The judge  must, of

course,  have  rejected  that  explanation.

The judge  in our  view  erred  in concluding:  (i) that  the shareholders'  and

director's  agreements  together  constituted  complete  agreements  containing  all the

terms  of  Mr.  Demarco5s  employment;  (ii)  that  these agreements  limit  the grounds

on which  his employment  might  be terminated;  and (iii)  that  they  have  the effect,

by application  of  the parol  evidence  rule,  of  rendering  unenforceable  any previous

oral  terms  on which  he received  his signing-on  benefits.
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(f) The  Questioned  Documents

Much  time was taken up  at trial with  a charge made  on behalf  of

Mr.  Demarco  that  documents  said by the company  to have been  used to effect

transactions  relating  to the $500,000  invested  for  him  in the grOup5S  mutual  funds

were  fraudulently  created  after  this  dispute  arose.

The  documents  were  those  authorizing  the  initial  investment,  later

"switching"  of  portions  of  the investment  from  one fund  to another,  and the

withdrawal  by  Mr.  Demarco  of  funds  generated  by  the investment  in excess of  the

original  $500,000,  which  according  to both  versions  of  the governu'ig  oral  contract

Mr.  Demarco  had agreed  to maintain  in the Opportunity  funds.  Mr.  Demarco

accepted  that  all  transactions  in this  account  up to the date of  his dismissal  were  in

accordance  with  his instnictions.  But  the transaction  documents  produced  by the

company  were  not executed  by Mr.  Demarco  They  were  executed  by Veronica

Dantas,  or both  Daniel  and Veronica  Dantas,  on behalf  of  Opportunity  Asset

Management,  by which  the account  was opened  by Ms.  Dantas  for  Mr.  Demarco

The contention  advanced  for  Mr.  Demarco  was that  these documents  were  created,

not  in 1997  and 1998,  at the time  of  the transactions  in questton,  but  in 1999  after

the present  dispute  had arisen,  and that this was done by Daniel  and Veronica
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Dantas  for  the purpose  of  creating  the false  impression  that  the investment  had at

all  times  been  under  the control  of  the Opportunity  group.  Experts  were  called  for

both  sides to give  opinions  as to the dates on which  it appeared  from  the condition

of  the ink  that  the signatures  on these documents  were  written  that is to say

whether  at the dates in 1997  and 1998  which  the documents  bear  or in 1999,  after

the present  dispute  had  arisen. The  experts  were  in qualified  disagreement.

From  the evidence  of  Veronica  Dantas  it appeared  that  instnictions  given  by

Mr.  Demarco  to his account  manager  in the Sao Paulo  office,  although  written  on

forms  addressed  to the Cayman  office  of  the Opportunity  mutual  funds  and the

Cayman  transfer  agent-at  first  Midland  Trust  and later  an organization  called

ABN  AMBRO  were  in fact  transmitted  to the Opportunity  head  office  in Rio  de

Janeiro,  where  Ms.  Dantas  substituted  for  them  forms  in the same terms  signed  on

behalf  of  the Opportunity  group  entity  by which she opened the account for

Mr.  Demarco  Ms.  Dantas  said  that  this  was done with  Mr.  Demarco's  knowledge

and approval,  but  Mr.  Demarco  denied both that he gave such approval and that he

knew  such  a process  was being  followed.

The issue was clarified  by the evidence  of  an officer of the current transfer

agent.  His independent  records  showed  the documents complained of to be

documents  in fact  acted  on by the transfer  agency  on or about the dates that they
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bear.  The witness  was able to say this with  certainty  with  respect  to documents

acted on during  his time, because he had "ticked"  and initialled  these  documents

when carrytng  out the instnuctions  they  contain.  As to the earlier  documents,  his

evidence suggested  they  must  have been those in fact acted on, because they  are

the only  documents  in the file  authorizing  the relevant  transactions.  The  witness

said that the account in Mr. Demarco's  name had been opened by Opportunity

Asset  Management,  and that only  documents  signed  for  that entity  could  therefore

be accepted  as authority  for  subsequent  transactions.

In light  of  this evidence  it does not seem possible  that a case of  forgery

could  be made out on the basis of  the contested  expert  ink-dating  evidence.  A

questton  remained  whether  Mr.  Demarco  had, in fact, agreed that the account  be

controlled  in the Rio office  of  the Opportutnty  group.  Mr.  Demarco  conceded  he

was told  that  the original  subscription  form  would  be sent to Ms. Dantas  in Rio;  he

assumed that later  instructions  he gave to his account  manager  in the Sao Paulo

office  would  be sent directly  to the Opportunity  office  in the Cayman  Islands  and

transfer  agent  there.  He said  he received  regular  statements  of  his account,  in

accordance  with  instnuctions  in the original  subscription  agreement,  and  assumed

that  the  investment-although  to be maintained  by  agreement  in  the  Opportunity

group  mutual  funds-would  be under  his sole control.  Mr.  Demarco  said he did
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not  know  that  the  number  assigned  to the account  was  one  which  indicated  that  any

requested  transaction  would  be routed  through  the Opportumty  head  office,  and  be

subject  to approval  by  Ms.  Dantas,  rather  than  sent directly  to the Opportunity

office,  and  that  of  the  transfer  agent,  in  the Cayman  Islands.

There  was  another  remaining  issue,  on which  counsel  for  the company  lays

emphasis.  Mr.  Demarco  presented  in evidence  a copy  of  one of  the documents

concerned,  bearing  his signature,  for comparison  with  an otherwise  identical

document  produced  from  the transfer  agent's  file  which  is signed  on behalf  of  the

relevant  Opportunity  entity.  The  latter  was the only  such  document  in  possession

of  the transfer  agency,  and there  was no suggestion  that  the document  it received

had been  tampered  with,  so as to remove  and replace  Mr.  Demarco's  signature.

The company's  allegation  was that  Mr.  Demarco  submitted  an unsigned  copy  of

this  document  to his  account  manager  in  Sao Paulo,  that  this  was  later  executed  on

behalf  of  the Opportunity  entity  in the Rio  de Janeiro  office,  that  Mr.  Demarco

kept  a copy  of  the unsigned  document  and that  he later  signed  and copied  the

retained  copy  to support  his  forgery  case.

With  respect  to Mr.  Demarco's  forgery  allegations  against  Daniel  and

Veronica  Dantas,  the judge  did not find  it necessary  to decide  whether  the

documents  concerned  had  been  executed  on the dates they  bore,  rather  than  after
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the  dispute  arose.  The  judge  said  in  his  reasons  for  judgment  (at  p. 31)  that  he had

"no  difficulty  whatever  in finding  that  Veronica  Dantas  altered  and indeed

concocted"  these  documents.  The  judge  added:  "If  that  had  been  done  in the

Cayman  Islands  it  would  be a criminal  offence"  The  judge  concluded:

The  documents,  whether  created  at the time  or later  are

false  documents.  In  my  judgment  Veronica  and  Daniel

Dantas  created  false  documents  by altering  investment

forms  so as to make  it  apparent  that  the  requests  initiated

by  Demarco  were  instnuctions  emanating  from  OAM.

(OAM  being  the  Opportunity  entity  in  the  name  of  which  the  investment  had  been

made.)  And  later  the  judge  says  (at  p. 45):

His  (Demarco's)  evidence  was  that before  the  one

million  dollars  was  advanced  at the  end  of  that  two-week

period  (in  October,  1997)  he was  asked  to demonstrate

his  loyalty  by  investing  one-half  of  the  million  dollars  in

the Opportunity  Fund.  It seems  far  more  likely  that

during  this  period  Dantas  either  alone  or at the  urging  of

his sister  came  to the conclusion  that  he had  been  too

generous  and,  as a result,  the scheme  to entice  Demarco

to  invest  $500,000 in the  Opportunity  Fund where
Veronica  could  control  it was  conceived.  As we know

this scheme was then implemented by forgery and
uttering  false documents [Emphasis added]

There  was  no evidence  that any  of  the forms  had been fraudulently  altered. The

judge's  findings  of  dishonest  conduct  must  have  been  based  on  his  conclusion  that,
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in dealing  with  Mr.  Demarco5s  investment  instnuctions  as they  did,  Daniel  and

Veronica  Dantas  acted  in  breach  of  the agreement  concerning  the $500,000  which

the parties  agreed  would  be invested  in the Opportunity  furids.  The  judge  did  not

identify  facts  that  would  establish  either  of  the criminal  offences  mentioned  if, as

the evidence  indicated  and the judge  appears  to accept,  these documents  were

probably  prepared  at the  dates  which  they  bear.

Counsel  for  the  company  makes  a point  of  the  fact  that  the  judge  did  not  deal

with  the counter  allegation  made  against  Mr.  Demarco  himself,  that  is to say that

for  deceptive  purposes  he later  signed  a copy  of  a document  the  original  of  which

he had delivered  unsigned  to the company  and which  was thereafter  signed  by

Veronica  Dantas  on behalf  of  the Opportunity  entity  by which  the account  was

operated.  There  was,  in our  view,  no obligation  on the  judge  to decide  that  issue

having  in mind  the confused  state  of  the evidence  and the many  opportunities  for

copying  of  the  document,  signed  and  unsigned.

Veronica  Dantas  said  that  the manner  in which  she arranged  the control  of

the mutual  fund  investment  made  for  Mr.  Demarco  was in accordance  with  the

terms  under  which  the  money  was  invested  for  him.  If  the money  was  invested  on

terms  under  which  Mr.  Demarco  was entitled  to take out any gains but obliged  to
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leave the original  sum in the funds to the extent  that it was not reduced  by

dividends  or bonuses,  so that  the investment  constituted  a form  of  security  held  by

the company,  as Ms.  Dantas  testified,  the conduct  of  Ms.  Dantas  in maintaining

control  of the  investment  while  facilitating  fund  changes  requested  by

Mr.  Demarco,  and the withdrawal  by Mr.  Demarco  of  funds generated  by the

investment, would  be consistent with that agreement. So would  Mr.  Demarco's

conduct in limiting  his withdrawal  request, while  he remained  in its employ,  to the

amount  by which  the tnvestment  had increased.  If  the agreement  was that

Mr.  Demarco  would  be obliged  to repay  any  unearned  portion  of  the $1,000,000  if

dismissed  for bad performance,  the company's  refusal  of  Mr.  Demarco's  later

request  to withdraw  the balance  of  the investment  following  his dismissal  would

also be consistent  with  the terms  of  the contract,  that is to say  if, as the company

maintains,  he was dismissed  for  bad  performance.

The  judge5s  conclusion  that  the questioned  documents,  even if  prepared  by

Ms.  Dantas  at the dates they  bear, were nevertheless  forged,  and that their  use

amounted  to uttering  false  documents,  must  be based  on rejection  of  the evidence

of  Daniel  and Veronica  Dantas  with  respect  to the terms  on which  the money  was

invested.  It is a conclusion  that could  not have assisted  the judge  in deciding

whether  to accept  their  evidence  on that  important  point.
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(g) Mr.  Demarco's  Dismissal

The date of Mr.  Demarco's  dismissal, and the manner  in which  it was

effected,  were the subject of  much confusing  evidence, dealt with  at several  points

in  the  judge's  reasons  for  judgment.

The the judge summarizes  (at p. 32) the following  evidence  of  Ms.  Dantas.

Mr. Arida  told  her in December,  1998, that he had dismissed  Mr.  Demarco  but  had

been asked  by Mr. Demarco  to keep the dismissal  quiet  until  Mr.  Demarco

returned  from  holiday.  In January,  1999,  she heard from  Mr.Arida  that

Mr.  Demarco  had  returned  from  holiday  but  refused  to leave  until  he received  a

formal  letter.  She asked  the  company's  human  resources  department  to prepare  a

<standard'  dismissal  letter.  Such  a letter,  dated  February4,  1999,  was entered  in

evidence  in  an  English  translation.  The  letter,  as translated,  says  that

Mr.  Demarco's  employment  has been  revoked  "from  February  4, 1999  on, with

immediate  dismissal,  without  attending  the  period  of  previous  notice,  which  will  be

indemnified"  in accordance  with  a stated  provision  of  Brazilian  labour  law.  In

affidavit  evidence  Ms.  Dantas  had  pointed  to the fact  that  this  letter  is signed  on

behalf  of  the Brazilian  employer  company,  and asserted  that  it did  not  apply  to his

employment  by  the plaintiff  Cayman  company.  In her  evidence  at trial  she said
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she intended  to dismiss  Mr.  Demarco  on behalf  of  both  companies.  The judge

observes  that the letter  does not mention  "bad  performance",  nor state, as had

Ms Dantas  in her affidavit,  that he was dismissed  "on  the grounds  that he had

consistently  failed  to perform  his contract  to the adequate  satisfaction  of  the

plaintiff'.  It  is, however,  clear  from  the terms  of  the letter  that  the termination  was

not  intended  to be a summary  dismissal  -  it was intended  to be a dismissal  with

compensation  in lieu  of  notice  -  and in  those  circumstances  there  would,  of  course,

be no need  for  any  reason  to be given.

The judge  refers  to  a meeting  of directors  of the plainitff  held on

November  24, 1999,  at which  Mr.  Demarco  was present.  The minutes  of  this

meeting  show  that  a resolution  was passed  that  the December  30, 1997,  director5s

agreement  between  the company  and Mr.  Demarco  be terminated  pursuant  to

Clause  8.3 on the ground  of  his absence  from  work  for  more  than 180  days, and

under  Clause  9.3 that Mr.  Demarco  be required  to resign  as a director under

Clause  15.1,  which  stipulates that a director shall resign in the event that his

employment  by  the company  cease for  any  reason.

Earlier  in his reasons  the judge  had found  that  bad performance  could not

constitute  cause for  dismissal  under  the agreement,  all causes for  dismissal  being

exhaustively  listed in  Clause  9.2,  and this not being one of them.  But
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Mr.  Demarco  could  in fact be dismissed  on three days notice  for  bad performance

or any other  reason, and should  three days notice  not  be given  compensation  would

be payable.  The letter  of  February4,  1999, says that the dismissal  is without

notice  and that compensation  will  be paid. The evidence  of  Ms. Dantas  in this

regard is sometimes  contradictory,  and sometimes  makes  little  sense,  but

Ms. Dantas here found  herself  in a legal maze through  which  counsel  themselves

had some difficulty  in finding  their  way.

The judge  in the end accepts (at p. 49) that Mr.  Demarco's  employment  was

terminated  on February4,  1999, when it must be taken that he was at least

constructively  dismissed.  The judge  adds that the dismissal  was  "without  cause

and without  notice,  i.e. he was arbitrarily  dismissed"

We do not understand  that anything  turns, so far as these proceedings  are

concerned,  on the  fact  that  Mr.  Demarco's  dismissal  may  have  been  "arbitrary",

without  notice  or  without  "cause"  that  is to say  without  proof  of  such  conduct  as

would  entitle  the company  to terminate  without  notice  under  Clause  9 of  the

director's  agreement.  Mr.  Demarco  might,  of  course,  have  claimed  damages  for

want  of  the prescribed  notice  of  termination,  but  he did  not.
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(h) A  Coherent  Explanation

The  evidence  of  Ms.  Dantas  was  that  the  plaintiff  company  is the  investment

manager  for  a corporate  partnership  whose  function  is to invest  $300,000,000  for

the Citibank  organization  in the purchase,  management  and resale  of  controlling

interests  in  Brazilian  enterprises,  particularly  those  recently  privatized.

The project,  if  not  terminated  earlier,  has an eight-year  time  span, which

could  be extended  to 10  years.  The  company  receives  management  fees during  the

currency  of  the  project,  and  at its end  is to share  with  Citibank  any  profits  made  in

excess  of  a stipulated  threshold  amount.  The  intention  was that  management  fees

would  cover  current  operating  expenses,  including  remuneration  of  deal-makers

and  other  employees.  The  hope  was  that  there  would  be profit  available,  during  or

at the end of  the project,  for  distribution  among  the shareholders  that  is to say

profit  from  interim  income  or from  resale of  the enterprises  acquired  with

Citibank's  funds  during  the contract  term  in  excess  of  the  threshold  figure  at which

it would  be divisible  between  Citibank  and  the company.

Since the company  has a corporate ma3ority shareholder, it seems that

individual  deal-makers,  although shareholders and directors,  could have only a

limited  say in its affairs,  and  little  security  of  tenure.  They  had  the possibility  of
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sharing in profits in proportion  to their shareholding, through dividends  or on a

liquidation,  and of  receiving  bonuses in the meantime, but no dividends  or bonuses

had been paid by the time of  trial. According  to the evidence of  Ms.  Dantas  the

purpose of Mr.Demarco's  $1,000,000 sigtung-on  benefit  was to "guarantee"

Mr. Demarco's  participation  in profits  through bonuses or dividends.  Ms.  Dantas

said that bonuses would  be paid in the discretion  of  the Board, and the same might

obviously be said of dividends. As a result, perhaps, of  language  difficulties,  it

was at first unclear in what sense she used the word "guarantee".  The  intent  of  the

"Solomonic solution"  which  she described, involving  half  of  the $1,000,000 being

in Mr. Demarco's  hands and half  being invested in the company's  mutual  funds,

was initially equally  obscure. Ms. Dantas suggested that each $500,000 was in the

nature of  an "escrow",  held to ensure performance. From  the evidence  as a whole

a coherent explanation may be said to emerge.  She says that  the money  was

intended to secure Mr. Demarco against the possibility  of  dismissal otherwise  than

for misconduct  or bad behaviour  before he received his share of  profits,  anticipated

or actual,  generated  through  his efforts.  That  was, of  course,  a real possibility.

The plaintiff  company  existed  only  for  the Citibank  venture;  it had no significant

assets other  than  its income  and anticipated  profits  from  that  venture.  The  venture

could  be terminated  by Citibank  at any time,  and when  it ended the company

would  in all  probability  go out  of  existence.

VANLIT  Library:  224642.2  (WORD)



- 57 -

Although  it did not emerge  until  well  into her cross-examination,  this

explanation  by Ms.  Dantas  suggested  a rationale  for  her  version  of  the agreement

governing  Mr.  Demarco's  signing-on  benefits.

That  purpose  would  be to assure to Mr.  Demarco  that he would  not be

deprived  of  a share in  the profits,  so long  as he performed  his duties  well  and chose

to remain  in the company's  employ.  To the extent  that he received  in the

meantime  extra  remuneration,  in the form  of  bonuses  or  dividends,  this might  to

some extent  go to reduce  the amount  of  the advances  that  he would  have  to repay  if

dismissed  for  misconduct  or bad performance,  or if  he left  of  his own  volition.

Part of  the $1,000,000  would  be held  by Mr.  Demarco,  part  held  by the company

and invested  in its funds;  if  dismissed  otherwise  than  on the stated  grounds,  both

would  be his.  If  he remained  he would  share in the profits  of  the venture  in

accordance  with  his shareholding,  whatever  that  might  then  be, and the advances

would  no doubt  be taken  into  account  in the final  settlement.  If  the share of  profit

due to him  were paid  by way  of  bonuses  and dividends,  there might  well  be

nothing  payable  to him  in respect  of  his shareholding.

Such  an arrangement  would  be consistent  with  the tenor  of  the negotiations

conducted  in October,  1997,  between  Mr.  Demarco  and the company,  as evidenced

by  Documents  2, 3-4 and 5, and also with  the director's  agreement  and with  at least
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the purpose  of  the shareholders'  agreement  as indicated  by some of  its terms

including  those  relating  to the intended  "Annex  A"

We do not, of  course, find  that this was in fact the agreement  reached

between  the parties;  we say no more than that the agreement  alleged  by the

company  is not  one devoid  of  any  logical  basis.

(i) The  Signing-on  Benefits

Resolution  of  the dispute  regarding  entitlement  to the sigrung-on  benefits

appears in the end to have involved  three questions:  (i) did  the oral agreement

entered  into in October,  1997,  require  that Mr.  Demarco  repay  the outstanding

balance  of  the signing-on  benefits  if  dismissed  for  "bad  performance";  if  so, (ii)

what  is the meaning  of  "bad  performance",  and (iii)  was Mr.  Demarco  in fact

dismissed  in February,  1999,  for  "bad  performance"?

The first  and third  questions  are questions  of  fact.  The second  involves

constnuction  of  the contract.  While  the meaning  of  a contract  is a question  of  law,

a contract  can be given  its meaning  only  in the context  of  its surrounding

circumstances,  or  "factual  matrix"  In many  cases,  of which  this is one,

establishing  the surrounding  circumstances  necessarily  involves  findings  of  fact. It
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follows  that  the answer  to each of  the above  three  questions  turns  on the judge's

view  of  the evidence.  That view  was determined  by the judge's  conclusions

regarding  the credibility  of  the company5s  witnesses.

In dealing  with  Question  (i),  whether  Mr.  Demarco  agreed  that  part  or all of

the $1,000,000  in signing-on  benefits  would  revert  to the company  if  he were

dismissed  for  bad performance,  the judge  accepted  the evidence  of  Mr.  Demarco

that the matter  was settled  on or about October  11, 1997,  without  any  term

requiring  repayment  of  benefits,  and particularly  without  mention  of  any formula

by which  the advance  would  be reduced  through  the credit  of  a percentage  of

dividends  and bonuses  on  a basis  differing  as between  the  two  employer

companies.  The judge  seems to have accepted  Mr.  Demarco's  evidence  that  the

payments  were  to be made  without  any obligation  in remm  on his part  to perform

his work  for  the company  to any  particular  standard  or for  any  period  of  time.  In

rejecting  the evidence  of  the company's  witnesses,  the judge  was influenced  by  his

belief  that  terms  such as those  asserted  by them  nowhere  appear  in any document

produced  during  the  course  of negotiations,  that no draft agreements  were

produced  in the course  of  such negotiations,  and that there  were  indeed  no such

negotiations  after October  11,  1997.  There were documents  referred  to and

described  in  evidence,  one prepared  by Mr.  Demarco  himself,  which  demonstrate
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the  contrary.  These  documents  show  negotiations  in  progress  between

Mr.  Demarco  and the company  between  October  21 and 24, 1997,  10 days after  the

date at which  Mr.  Demarco  said that all terms were  settled,  and a week  before

payment  of  any  signing-on  money.  The documents  discuss  terms  in many  respects

similar  to those on which  the company's  witnesses  said that the parties  later

agreed,  and all  take  the form  of  draft  agreements.

Had counsel  been aware of  the importance  that these documents  would

assume,  no doubt  they  would  have been brought  to the judge's  attention.  As has

been  mentioned,  the first  two  were  omitted  from  the affidavit  which  refers  to them,

- and of  which  they  must  be regarded  as part,  when  that  affidavit  was entered  as an

exhibit  at trial  by  counsel  for  Mr.  Demarco.  It was an unfortunate  omission,  which

resulted  in the judge  reaching  important  but erroneous  conclusions.  These

documents  were  repeatedly  referred  to by  Ms.  Dantas  in evidence,  and had earlier

been produced  in court,  but  were  not marked  and bound  with  the trial  exhibits.

Perhaps  because  the terms  they  propose  do not  fully  support  the case of  either  side,

they  were not referred  to in argument.  As a result,  the judge  made incorrect

assumptions  that influenced  him  in rejecting  the evidence  of  the company  on all

material  issues,  particularly  those  raised  by  Question  (i).
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With  respect to 0uestion  (ii),  the meaning  to be given  in this context  to "bad

performance",  the evidence  of  Veronica  and  Daniel  Dantas  suggested  that  it was  to

some extent  to be subjective  - that is to say, that failure  to perform  to the

satisfaction  of  management  would  constitute  "bad  performance"  That  was one

possibility.  If  the  criteria  were  in  this  sense subjective,  there  would,  however,  still

have  to be a reasonable  basis  for  amvmg  at the conclusion  that  Mr.  Demarco's

performance  had  been  "bad",  if  the company's  evidence  was to be accepted.  It

might,  on the other  hand,  have  been  intended  that  the performance  criteria  be

purely  objective,  so that  it would  be necessary  that  the court  be satisfied  that

Mr.  Demarco's  conduct  in fact  fell  short  of  the level  of  performance  reasonably  to

be expected  of  an employee  in caryng  out the work  for  which  he had been

employed.  That  would,  of  course,  provide  Mr.  Demarco  with  a greater  measure  of

security.  The  meaning  of  the term  depended,  not  )ust  on the words,  but  on the

factual  context  in  which  they  were  used,  if  used  they  were.

The  judge  cited  from  the well-known  decision  of  the House  of  Lords  in

Scammell  v. Ouston  [1941]  1 All  E.R.  14, the statement  of  Viscount  Magham  (at

p. 16)  that  to constitute  a valid  contract  "the  parties  must  so express  themselves

that  their  meaning  can  be determined  with  some degree of  certainty",  and from  a

passage  in  the speech  of  Lord  Wright  (at  p. 25):
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Difficulty  is not  synonymous  with  ambiguity,  so long  as

any definite  meaning  can be  extracted.  The test of

intention,  however,  is to be found  in the words  used.  If

these  words,  considered  however  broadly  and

technically,  and  with  due  regard  to  all  the  just

implications,  fail  to evince  any definite  meaning  on

which  the court  can safely  act, the court  has no choice

but  to say  that  there  is no contract.

Although  voidness  for  uncertainty  had  not  been  pleaded  or argued,  the  judge  found

the expression  "bad  performance"  too vague  to be enforceable  in the present

context.  The  judge  said  (at  p. 52):

The phrase  "bad  performance"  which  is  not a term

known  to the law  of  this  jurisdiction  (and  apparently  is

not  known  to the law  of  Brazil  either)  is too vague  to

form  part  of  a contract  of  employment.  It is not  a term  of

art such as "cause"  which  has a long  history  in the

common  law  and has been  defined  and redefined  by  our

courts.

Later  (at p. 53) the judge  said of  the formula  described  by Daniel  Dantas  to

determine  the credit  due to Mr.  Demarco  that it, too, was too vague  to be

enforceable,  and  "far  too  complex  ever  to have  been  agreed  to orally".

In  Scammell  v. Ouston  the contract  sued  on had  not  been  carried  into  effect.

The  contractual  phrase  in issue  in  was:  "the  balance  of  purchase  price  can be had

on hire  purchase  terms  over  a period  of  2 years".  Lord  Wright  said  (at p. 29)  that
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the law  "has  not  defined,  and cannot  of  itself  define,  what  are the normal  and

reasonable  terms  of  a hire-purchase  agreement"  This  was a task  somewhat

different  from  that  which  faced  the  Court  in  the  present  case.  The  problem  facing

the  judge,  if  he found  the contract  to be as the  company  contended,  would  be to

determine  from  the  evidence  what  the  duties  of  Mr.  Demarco  were,  and  what  could

reasonably  be expected  of  him  in the  context  of  the  company's  business  and  the

circumstances  in which  his performance  was called  into  question.  Where  a

contract  has  been  in  part  carried  out,  a court  will  not,  of  course,  readily  throw  up  its

hands,  so to speak,  and  find  as in  Scammell  v. Ouston  that  no contract  at all  exists,

with  the  consequences  that  must  flow  from  such  a finding  after  the  parties  have

already  embarked  on  its  performance.

If  the court  were  of  the view  that  the language  of  the contract  might  be

incapable  of  meaning,  that  would  be a matter  on  which  it would  not,  in  our  view,

be appropriate  to rule  without  amendment  of  pleadings  and further  submissions,

including  those  directed  to appropriate  relief.

Because  he was  satisfied  that the contract  asserted  by the company  was not

made,  and  that  bad  performance  was "too  vague  to be enforceable  even if  the

Plaintiff  and  Demareo  had agreed that he was to be employed  on that basis",  the

judge  (at  p. 47) found  it unnecessary  to deal in detail  with  the company's  evidence
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on Question  (iii)  whether  Mr.  Demarco  had in fact been dismissed  for bad

performance.  The judge  concluded  (at p. 49) that Mr.  Demarco's  termination

"cannot  be justified  on the basis  of  cause, misconduct  or bad  performance'5  This

may  not  represent  a finding  of  fact-that  is to say, that  "bad  performance"  had not

been established  -  but  rather  reflect  the judge5s  conclusion  that  bad performance

was not available  to the company  as a ground  for  dismissal  The  judge  made  no

finding  why  Mr.  Demarco  was, in fact,  dismissed.

We are of  the view  that  it was open  to the court  to determine  the duties  that

Mr.  Demarco  was required  to perform  and whether  the company  had established

that  he was properly  dismissed  for  performing  them  badly.  That  was  a matter  on

which  the company  bore  the onus of  proof.  There  was extensive  evidence  given  by

the company  in this  regard. To the extent  that  the judge  made  any finding  of  fact

that  the dismissal  WaS not  justified  by  bad performance,  that  must,  of  course,  have

followed  from  his rejection  of  the evidence  of  the company's  witnesses,  on every

material  issue,  as "manufactured  and false"

This  conclusion,  as we have  said, was influenced  by  findings  that  have  been

shown  to be in error,  for  the reason  that they  do not take into  account  important

documents  referred  to in evidence.
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(i) The Beneficial  Shareholding

By  the time  of  trial  it seems to have  been conceded  by  the company  that

Mr.  Demarco  was promised  a 3.5 per-cent  interest;  the issue that remained  was

whether  this interest  was to "vest"  in October,  1997,  when  he started  work,  as

Mr.  Demarco  contended,  or was to accrue  at a rate of  O.75 per-cent  a year,  so as to

amount  to 3.5 per-cent  only  afl:er five  years  in the company's  employ,  and stand  at

0.875  per-cent  when  he was dismissed,  in  February,  1999.

There  is some  logic  in  the  company's  posmon  that  Mr.Demarco's

shareholding  would  start at zero and accrue  with  his length  of  employment.  The

uncompleted  "Annex  A"  to the shareholders'  agreement  was intended  to include

some machinery  for progressive  acquisition  of  "points"  to be transferred  into

shares, by "vesting".  Mr.  Demarco's  position  is that  he was to receive  a fully-

vested  3.5 per-cent  beneficial  shareholding  immediately,  without  commitment  to

remain  in the company's  employ  or to perform  satisfactorily  as a deal-maker.

Ms.  Dantas  referred  in  affidavit  material  to  his  interest  as a 3.5 per-cent

shareholding,  without  qualification  or suggestion  of  any  period  over  which  it was

to accrue,  and this certainly  seems to support  Mr.  Demarco's  position.  Neither

contended  that the  one  per-cent  shareholding  granted  by the  shareholders'
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agreement  represented  the true  position;  the company  proposed  this as a solution

only  in the event  the court  was unable  to resolve  the conflict  in evidence.

The  judge  rejected  the company5s  evidence,  on this as on all other  material

points,  as a result  of  his conclusion  on credibility,  and accepted  Mr.  Demarco's

evidence  that he received  an immediate  unconditional  3.5 per-cent  beneficial

shareholding  when  he signed  on, a finding  of  fact based on a conclusion  as to

credibility  that  contains  the flaw  we have  described.

(k) Adverse  Inferences

Persio Arida,  the head of Opportunity's  Sao Paulo  office  at the time

Mr.  Demarco  was hired,  and the person  on behalf  of  Opportunity  with  whom

Mr.  Demarco  said he settled  the terms  of  his employment,  was not called  as a

witness,  nor  was Rosangela  Browne  the Opportunity  group  account  manager  at

Sao Paulo  to whom  Mr.  Demarco  gave his instructions  regarding  the $500,000

invested  for  him  by  the company,  or Arthur  Cavalho,  a deal-maker  said  by Daniel

and Veronica  Dantas to have been involved  in salvaging  the one deal that

Mr.  Demarco  put  together  during  his employment  by  the company.
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The  judge  says in his reasons  (at p. 50) that  he would,  had he "needed  to",

have drawn  inferences  adverse  to the company5s  case from  its failure  to call  these

witnesses.  The  judge  did  not say that  he had in fact  drawn  adverse  inferences,  or

in what  respects  he was of  the view  their  evidence  would  have  differed  from  that  of

the witnesses  in fact  called  for  the company.  In  the case of  Mr.  Arida,  it would  be

difficult  to infer  that  he did  indeed  make  the contract  that  Mr.  Demarco  alleged  on

October  11, 1997,  without  taking  into account  Mr.  Demarco's  memorandum  of

October  21, 1997,  (Document  2) of  which  a copy  was directed  to Mr.  Arida,  which

shows that Mr.  Demarco  was at that later date proposing  different  terms  of

employment,  and, as we have said, that  document  was overlooked.  In the case of

Ms.  Browne,  it is difficult  to say what  evidence  she might  have given  that was

favourable  to Mr.  Demarco's  case or adverse  to that of  the company,  since the

Court  had  been  told  that  she informed  the Brazilian  securities  authorities  that  she

transmitted  Mr.Demarco's  account  instructions  to  Ms.Dantas  because

Mr.  Demarco  told  her that this was what  had been agreed  with  Ms.  Dantas.

Neither  Mr.  Arida  nor  Ms.  Browne  were  members  of  the company's  staff  at the

time  of  trial;  Ms.  Dantas  said in evidence  that Mr.  Arida  remained  on friendly

terms,  but  that  he had other  commitments.
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All  these  potential  witnesses  appear  to be Brazilian  residents,  who  could  not

have  been  compelled  to testify  in the Cayman  Islands.  There  was no evidence

whether  they  might  have  been  compelled  by a Brazilian  court  to testify  in that

countty,  on commission  or some  other  process  requested  by  a Cayman  court.  It

was,  of  course,  for  the company  or its legal  advisors  to say what  efforts  had  been

made  to obtain  evidence  from  them,  whether  in person  or by  some  other  means,

and it did not  do so.  That  failure  was particularly  significant  in the case of

Mr.  Arida,  whose  evidence,  although  described  by counsel  for  the company  as

unnecessary,  would  have  been  of  obvious  importance  to the case.  The  facts  that

Mr.  Arida  WaS  out of  the jurisdiction  and had other  commitments,  and was no

longer  associated  with  the company,  would  not  in themselves  be reasons  why  an

adverse  inference  could  not be drawn:  see Fisniewski  v. Central  Manchester

Health  Authority  [1998]  Lloyds  Rep.  Med.  223.

The  fact  that  the  judge  would  under  other  circumstances  have  drawn  adverse

inferences  against  the company  in respect  to its failure  to explain  adequately  the

lack  of evidence  from  these witnesses  is but one factor  to be considered  in

determining,  as we  must,  the  prospects  that  the company  might  have  succeeded  at

trial  had  the  errors  to which  we  have  referred  not  been  made.
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(1) The  Proceedings  at  Trial

Counsel  for  the company  at trial,  none  of  whom  were  counsel  before  us,

opened  with  an adjournment  application,  based  in  part  on  the  ground  they  had  been

so much  engaged  in other  proceedings  between  the parties  and preparing  the

adjournment  application  that  they  were  not  prepared  for  trial.

It  transpired  that  the  company's  witnesses  were  still  in  Brazil  on the  opening

day of  trial  and there  would,  it seems, be no time  for  the painstaking  pre-trial

preparation  which  is essential  if  counsel  are to present  a coherent  case in  this  sort

of trans-national  commercial  litigation.  Only  with  careful,  and sometimes

repeated,  witness  interviews  will  it be possible  in cases of  this  sort  for  counsel  to

identify  and overcome  the all-too-familiar  barriers  created  by  inter-jurisdictional

differences  in  law,  language  and  business  practice,  so as to present  a case that  the

court  can comprehend.  Without  such preparation  the danger  of  miscarriage  of

)ustice  in  such  cases,  through  oversight  or misunderstanding,  is ever  present.  After

the judge  dismissed  the adjournment  application  senior  counsel  for  the company

did  not  say in his opemng  what  the company's  evidence  would  be.  He told  the

judge:  "We  shall  simply  see what  the  witnesses  say".
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The court  was thus deprived  of  important  assistance.  With  the calling  of

Ms.  Dantas  the next  day, as the company's  first  witness,  it became  apparent  that,

despite  an English-language  education  and business  training,  she was confused  by

unfamiliar  concepts  and terminology,  and  that  she had  a less  than  full

understanding  of  legal  issues invovled.  Not  long  into  her evidence-in-chief  the

judge  took  over  her  questioning,  and this  was to continue.

The  judge  conducted  most  of  the examination-in-chief  of  Veronica  Dantas

(counsel  136  questions,  we are told,  court  313)  and almost  all of  the examination-

in-chief  of  Daniel  Dantas  (counsel  70 questions,  we are told,  court  381).  The

judge's  remarks  during  their  testimony  exhibited  at times  a high  degree  of

scepticism  and disbelief.  At  the end of  Ms.  Dantas'  evidence  the  judge  said:

I am wondering  why  this  witness  was called,  in the first

place.  Anyway  she seems  to  have  an  overview  of

everything  and a detailed  knowledge  of  nothing.

Yet  Ms. Dantas  was, of  course,  defending  herself  against  allegations  of  'forgery.

Although  she was  to be found  guilty  of  that  and other  acts of  dishonesty,  it cannot

fairly  be said  that  she did  not  directly  answer  the charges. She also gave  important

evidence  regarding  documents  that supported  the company's  case.  During  the

testimony  of  Daniel  Dantas  the judge  characterized  his evidence  as consisting  of
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"vague  generalities"  We  do not  think  it necessary  to review  further  the instances

in which  the  judge  spoke  critically  of  the evidence  of  the company's  witnesses  or

the  submissions  advanced  by  its counsel.

It seems that  the  judge  came  to the hearing  with  the view  that  the company

might  have  no case. The  conflicting  pleadings  and  other  material  filed  would  alert

a reader  to this  possibility.  When  at the opening  of  the  trial  counsel  moved  for  an

adjournment  the  judge  was  presented,  at the  last  moment,  with  the choice  between

further  delay  in determining  Mr.  Demarco's  rights,  arising  from  events  of  now

three  years  ago,  or a trial  in  which  only  limited  assistance  could  be expected  firom

counsel  for  the company.  There  is nothing  to suggest  that  the  judge  approached

the  case with  any  intention  other  than  to do justice  between  the  parties  according  to

the law  and  the  evidence  as he understood  it.

It  was after  then  counsel  for  the company  had  indicated  that  they  could  not

properly  present  the case that the judge took on the task of  examining  wttnesses.

This  was,  in  a sense,  understandable. It was the judge,  in the end, who would  bear

responsibility  for  resolving  the issues.  But the dangers inherent  in such a course

are well  known.  They are emphasized in the judgment  of  Lord  Greene, MR, in

Yuill  v. Yuill  [1945]  P. 15 (at  p. 20):
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A  judge  who  observes  the demeanour  of  the witnesses

while  they  are being  examined  by  counsel  has from  his

detached  position  a much  more  favourable  opportunity  of

forming  a just  appreciation  than  a judge  who  himself

conducts  the examination.  If  he takes  the latter  course

he, so to speak,  descends  into  the  arena  and  is liable  to

have  his vision  clouded  by the dust  of  the conflict.

Unconsciously  he deprives  himself  of  the advantage  of

calm  and  dispassionate  observation.  It is further  to be

remarked,  as everyone  who  has had  experience  of  these

matters  knows,  that  the  demeanour  of  a witness  is apt  to

be very  different  when  he is being  questioned  by  the

judge  from  what  it is when  he is being  questioned  by

counsel,  particularly  when  the  judge's  examination  is, as

it  was  in  the  present  case,  prolonged  and  covers

practically  the  whole  of  the  crucial  matters  which  are in

issue.  That  it  is open  to an appellate  court  to find  that  the

view  of  the  trial  judge  as to the  demeanour  of  a witness

was  ill-founded  has indeed  been  recognized  by  House  of

Lords  itself.

This was a reference to Hvalfangerselskapet v. Unilever Ld. (1933) 40 Ll. L.

Rep.  29 (H  of  L),  a case in which  the House  of  Lords  reviewed  and  overturned

findings  of  credibility  made  by  a trial  judge.

In  his  famous  judgtnent  in  Jones  v. National  Coal  Board  [1957]  2 Q.B. 55

(C.A.),  Denning,  L.J. (as he then was), took  up the reference  of  Lord  Greene to

"the  dust  of  the  conflict",  saying  (at  p. 64):

Yes,  he must  keep  his  vision  unclouded.  It  is all  very

well  to paint  justice  blind,  but  she does  better  without  a

bandage  round  her  eyes.  She should  be blind  indeed  to
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favour  or prejudice,  but  clear  to see which  way  lies  the

truth:  and  the  less dust  there  is about  the  better.  Let  the

advocates  one after  the other  put  the weights  into  the

scales  -  the "nicely  calculated  less or more"  -  but  the

judge  at the  end  decides  which  way  the  balance  tilts,  be  it

ever  so slightly.  So firmly  is all  this  established  in our

law  that  the  judge  is not  allowed  in  a civil  dispute  to call

a witness  whom  he thinks  might  throw  some  light  on  the

facts.  He  must  rest  content  with  the  witnesses  called  by

the  parties:  see In  re  Enoch  &  Zaretzky,  Bock  & Co.  So

also  it is for  the  advocates,  each  in  his  turn,  to examine

the  witnesses,  and  not  for  the  judge  to take  it on  himself

lest  by  so doing  he appear  to favour  one  side  or  the  other:

see Rex  v. Cain,  Rex  v. Bateman,  and  Harris  v. Harris,  by

Birkett  L.J.  especially.  And  it  is for  the  advocate  to state

his  case as fairly  and  strongly  as he can,  without  undue

internuption,  lest  the sequence  of  his argument  be lost:

see Reg.  V. Clewer.  The  judge's  part  in all  this  is to

hearken  to the  evidence,  only  himself  asking  questions  of

witnesses  when  it is necessary  to clear  up any  point  that

has been  overlooked  or left  obscure;  to see that  the

advocates  behave  themselves  seemly  and keep to the

rules  laid  down  by law;  to exclude  irrelevancies  and

discourage  repetition;  to make  sure  by  wise  intervention

that  he follows  the  points  that  the advocates  are making

and  can  assess  their  worth;  and  at the end to make  up  his

mind  where  the tnuth  lies.  If  he goes  beyond  this, he
drops  the  mantle  of  a judge  and  assumes  the robe of  an

advocate;  and  the  change  does not  become  him  well.

It is obvious  that in  the present  case the judge,  by his questtontng  and comments,

went  well  beyond  the role described  by Lord  Denning.  In his determinatton  to

arrive  at the  tnuth  he must  have  appeared  to favour  the defendant's  case over  that  of

the  company.  Along  the way important  documents  were overlooked, with

unfortunate  results  that  have  been  described.
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That is not, however,  the end of  the matter.  The issue that arises  in cases

such as this was more broadly  canvassed  in the judgment  of  the Court  of  Appeal

for New South Wales in Galea v. Galea (1990) 19 NSWLR263.  There  the

importance  of  the continuing  appearance of  impartiality  throughout  the trial  is

emphasized  by  Kirby,  A-CJ  (as he then  was),  (at p. 278):

From  first  to last, from  beginning  to end, the appearance

of  an impartial  and unprejudiced  mind  on the part of  a

judicial  officer  is of  the essence of  the system  of  justice.

If  at any point  there is a loss, in fact or appearance,  of

that impartiality  the trial  will  thereafter  miscarg.  The

litigant  who can establish  such a miscarriage  has not  had
a trial  according  to law. Subject  to other  arguments,  for

example,  as to waiver,  that litigant  is entitled  to a re-trial.

But  after  reviewing  authorities  on bias and trial  unfairness,  that learned  judge  goes

on to make this important  observation  (at pp. 281-2):

The  general  rules  of  conduct  of  a trial  and  the general

expression  or the respective  functions  of  judge  and

advocate  do not  change.  But  there  is no unchanging

formulation  of  them.  Thus,  even  since  Jones  and  Tousek,

at least  in  Australia,  in  this  jurisdiction  and  in  civil  trials,

it  has become  more  common  for  judges  to take  an active

part  in  the  conduct  of  cases  than  was  hitherto

conventional.  In  part,  this  change  is a response  to the

growth  of  litigation  and  the  greater  pressure  of  court  lists.

In part,  it reflects  an increase  in specialisation  of  the

judiciary  and  in the legal  profession.  In  part,  it arises

from a growing appreciatiori that a silent judge may
sometimes occasion an injustice by failing  to reveal
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opinions which the party  affected then has no opportunity
to correct or modify. In part, it is simply a reflection of
the heightened  willingness  of  judges  to  take  greater

control  of  proceedings  for  the  avoidance  of  the  injustices

that  can  sometimes  occur  from  undue  delay  or

unnecessary  prolongation  of  trials  deriving  in part  from

new  and different  arrangements  for  legal  aid.  The

conduct  of  criminal  trials,  particularly  with  a jury,

remains  subject  to  different  and  more  stringent

requirements:  see )iitehorn  v. The Queen  (1983)  152

CLR  657  discussed  in Avfl  (1989)  18 NSWLR  74 at

84F  per  Gleeson  CJ.  [Emphasis  added]

A  judge  who  holds  strong  views  where  justice  appears  to lie  may  do )ustice  no

favour  in keeping  them  privately,  it seems,  where  they  cannot  be reached  and

corrected  should  they  have  been  formed  in  error.  Thus  it  is said  that  maintaining

silence,  in  order  to  preserve  the  appearance  of  impartiality,  may  in some

circumstances  result  in  the  judge  not  in  fact  doing  justice  at all.

In  Galea  v. Galea  the court  concluded  that certain  highly  critical  comments

and  questions  of  a trial  judge  during  the examination  of  a witness,  although  in their

form  "blunt  and even  robust",  did not, when considered  in context,  create an

appearance  of  bias or render  the trial  unfair.

Counsel  for  the  company  took  no objection  to the judge  conducting  most of

the  examination  of  the company's  principal  witnesses.  At  the end of  the judge's

- questioning  of  Ms. Dantas  the judge  asked counsel  if  this had covered  everything
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needed  of  the witness,  and  counsel  said:  "I  think  those  are the  principal  points".

The  judge's  expressions  of  disbelief  and confusion  might,  perhaps,  have  been

helpful  to counsel  in other  circumstances.  In disclosing  his thinking  -albeit  at

times  in  severe  terms  -  the  judge  certainly  alerted  counsel  to matters  on which  they

might,  under  other  circumstances,  have  been  able  to render  assistance  to the court.

But  that  counsel  for  the company  were  unprepared  gave  particular  importance  to

the duties  of  civility,  patience,  caution  and restraint  that  are the hallmarks  of  the

system,  and of  special  importance  in the resolution  of  trans-national  commercial

disputes.  In 'joining  the fray'  the judge  deprived  himself  of  the advantage  of

"calm  and  dispassionate  observation",  and formed  an early  view  of  the company's

evidence  that  proved  in  important  respects  to be mistaken.

The  test for  bias,  as laid  down  by  the House  of  Lords  in Porter  v. Magill

[2002]2  A.C.  357,  and  applied  by  the House  in  Lawal  v. Northern  Spirit  Limited

[2003]  UKHL  35 (at para.  103),  is whether  the fair-minded  and  properly  informed

observer  in the courtroom  would  conclude  there  was "a  real  possibility  that  the

tribunal  was biased",  the reasonable  observer  in question  being,  as described  by

Kirby,  y., in Johnson  v. Johnson  (2000)  200 C.L.R.  488 (at p. 509),  a person

"neither  complacent  nor  unduly  sensitive  or suspicious"
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We  do not  believe  that  such  an informed  impartial  observer,  considering  the

manner  in  which  the  trial  was  conducted,  either  alone  or in  combination  with  the

reasons  for  judgment,  would  conclude  that  there  was a real  possibility  that  the

judge  was  biased,  in  the  sense  of  being  inclined  to decide  the  case  otherwise  than

in accordance  with  the law  and  the evidence.  Assuming  the observer  to be a

person  knowledgeable  in  the  field  of  trans-national  dispute  resolution,  an important

part  of  the  administration  of  justice  in  the  Cayman  Islands,  it seems  likely  his  or

her  reaction  would  be that  the trial  had  been  rendered  unfair  by  reason  of  the

combination  of  circumstances  that  we  have  described.  These  included  adoption  by

the  trial  judge  of  the  function  of  counsel  in  the  extensive  questioning  of  witnesses,

- and  adverse  comment  by  the  judge  during  the  evidence  of  one  of  the  parties.  That

important  documents  produced  in  the  action  were  not  placed  before  and  considered

by  the  judge,  despite  the  best  efforts  of  a principal  witness  for  one  side  who  was

unfamiliar  with  the  process,  and  that  this  led  to unusually  sweeping  condemnation

of  that  party  and  its  witnesses,  would  persuade  such  an observer  that  a fundamental

failure  of  justice  had  in  fact  occurred.

Notwithstanding  that the company's  failure  to come to trial prepared

undoubtedly  played  a role in this unfortunate  outcome,  we do not believe the

decision  can  in  the circumstances  be allowed  to stand.
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(m) Conclusions

We  have  said  that  assumptions  which  led the judge  to reject  the evidence  of

the company5s  witnesses  on every  material  issue, as "manufactured  and false",  are

shown  to be fundamentally  in error  by documents  produced  to the court  in the

action  that  were  referred  to and described  both  in affidavits  entered  as exhibits  at

trial  and in the company's  oral  evidence  at trial.

The  judge's  findings  that  Veronica  and Daniel  Dantas  were  guilty  of  forgery

and uttering  false  documents  and that  they  and the company's  other  witnesses  gave

 false testimony  on every  material  issue could  only  be supported  by cogent  and

convincing  evidence,  and cannot  in the circumstances  be allowed  to stand.  Nor

can the finding  that  the company's  conduct  in maintaining  the action  constituted  an

abuse of  process.  The judge  erred in law, in our view,  in concluding  that the

director's  agreement  deprived  the company  of  the right  to dismiss  Mr.  Demarco  for

bad performance,  and in holding  that the director's  or shareholders'  agreement

terminated,  by operation  of  the parole  evidence  rule,  any right  that the company

might  otherwise  have had to call for return  of  the money  paid  or invested  as

sigmng-on  benefits.  We have said that  the judge  erred,  too, in finding  that  "bad

performance",  and the proposed  formula  for  crediting  bonuses  and dividends  to
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reduction  of  Mr.  Demarco's  potential  indebtedness,  were  terms  too  vague  to be

enforceable.  To  the  extent  that  these  findings  involved  questions  of  fact,  as in  the

case  of  the  judge's  findings  on  questions  of  fact  alone,  they  flow  from  his  rejection

of  the  company's  evidence  on every  relevant  issue  which  is based  on assumptions

that  must  be  regarded  as fundamentally  incorrect.

If  the  same  outcome  would  be bound  to ensue,  even  if  these  errors  were  not

made,  it  might  be said  that  a new  trial  would  not  be warranted.  It  is for  this  reason

that  we have  in the course  of  these  reasons  considered  whether  the company's

evidence  regarding  its  agreement  with  Mr.  Demarco  could  have  any  rational  basis.

We  are of  the  view  that  it  presented  a factual  case  which,  had  the  credibility  of  its

witnesses  not  been  rejected  on all material  issues,  might  - despite  obvious

shortcomings  have  been  accepted.  We are not  persuaded  that  there  is any

ground  in  law  on  which  it was  bound  to fail.

The  only  safe  course  open  in  these  circumstances  is to offer  the company  the

opportunity,  on appropriate  terms,  to have a new  trial.

VANLIT  Library:  224642.2  (WORD)
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(n) Disposition

Counsel for Mr. Demarco characterized this and the related  litigation  as a

battle of economic attrition, in which  Mr.  Demarco  is bound,  if  it goes  on long

enough,  to be the ultimate  loser.

In light  of  the history  of  the litigation,  the far-from-certain  merits  of  the

company's claim, the conflict in its material, its failure  for whatever  reason  to

ensure readiness for the last trial, the consequences  that have flowed  from  its

default and the posttton in which this has placed  Mr.  Demarco,  we are of  the view

that the company  should  be put on terms that will  ensure both  the earliest  possible

new  trial  and that  Mr.  Demarco  will  not  be unduly  handicapped  in facing  it. hi  this

regard consideration  must be given  to the strength  of  Mr.  Demarco's  case, and

particularly  that his shareholding  of  not less than O.875 per-cent,  and perhaps

1 per-cent, is effectively  admitted  by  the  company,  and should have  been

recognized  five  years ago.  Should  a new trial  proceed,  the trial  judge  will  not be

restricted  by anything  contained  in these reasons for  judgment  from  deciding  the

case according  to evidence and submissions  regarding  the law that may  be

advanced  on  behalf  of  the  parties  at that  time.

VANLIT  Library:  224642.2  (WORD)
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Counsel  are invited  to address  at the forthcoming  sitting  of  the court  the

terms  on which  this  appeal  should  be allowed  and  a new  trial  ordered.

E. Zacca,  P.

G.D.M.  Collett,  J.A.

M.R.  Taylor,  J.A.

VANLIT  Library:  224642.2  (WORD)



SCHEDULE  OF  DOCUMENTS

Referred  to in Reasons  for  Judgment  of  Court  of  Appeal  of  the

Cayman  Islands  in  CVC/Opportunity  Equity  Partners

Limited  v. Demarco

Document  No.

1. English  translation  of  Memorandum  to

Mr.  Arida  from  Mr.  Demarco

Undated

2. Memorandum  of  Understandmg  to Ms.  Dantas

and  Mr.  Arida  from  Mr.  Demarco

Oct.  21, 1997

3. Portuguese-language  draft  letter  to

Mr.  Demarco

Oct.  22, 1997

4. English  translation  of  above  letter Oct.  22, 1997

5. English  translation  of  draft  letter  to

Mr.  Demarco

Oct.  24, 1997

6. Shareholders'  Agreement Dec.  30, 1997

7. Director's  Agreement Dec.  30, 1997
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or  interest  and  bill  alvays  be  accounted  for  'in  dollars-  The

deductions  will  also  be effected  in  dollars.

rn  case  the  abOVe  mentioned  partner  resigns  from  tha  company by

his  own  choice,  he vill  reitnburi*  the  remalnlng  mpaid  balance  of

tha  adVanCl.

In  Cage  the  company  dismisses  the  mint!oned  padner  by lts  O!?n

- volition,  the  advance  vill  be  automatically
 paid  off,  nothing

being  due  by  the  partner,  unless  the  dismisal  occurs  by  axpliclt

reason  @J! improper  conduct.

rhe  above  mentioned  document,  axactr6nicaxiy
 signed  by  the

parties,  has  legal  value.

DM

01220
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DOCUMENT  2

Luis  Demarco

10.21.97  01:54  PM

To  :

CC  :

Subject:

Veronica  Rodenburg/OAffl!Opportunity

E'ersio  Arida/OAMaOpportunity

Memorand  of  t)nderstanding

Dt:ririg  the  process  of  admission  of  the  partner  Luis  Roberto

  Dem3rco  Al.mai;a   in  the  Cia.  Opportunity  Private  Equity,  the

folloving  conditioris  vez'a  established  concerning  the  advance  of

(JSS 1,000,000.00  (one  million  dollars)  received  on  10.21.1997.

The  adqyance  vial  be  deducted  from  dividends  and  tuture  bonuses,

?r-e  C:eauCa;;.ons  aqL:lvalenC  tC) 20%  Of  the  arnc!i:l:  Cl  f:n €  resp*c!lva

dioz-'r:ier:ds  ar.d  :onvs*s.

Thi  pe'centaga  of  deduction  of  divide:ids  and  bonuses  fat  pay

of':,/payient  of  the  advance  will  be  increased  up  to  30%  in Cage,

anvil  at  tha  end  af  1998,  tM  partner's  sharaholding  As ine:reased

f:::a  3.5%  to  5.0%i  in  accordance  with  the  negotiated  plan  of

goals.

The  advance  amourit  or  balances  vill  ne'var  be  increased  of  any

kirid  Of "correg&o  monetaria"  (ad5ustment  Of currency  devaluation)

4
01209
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22 da outul>to  €l € 1997

LuiaD  Almcida

-.. ?Saihari

1 U '  55-uz  s -  zsug  I  41J

DOCUMENT  3

mimguato sue s4ui ndarido  como o 'A&ntmam",  * qu* ari  do ptJu r*Bras

1- O valor da am  dasd  sar daduklo h  ws& o por V.8as @ titulo k

r.6>Us  Cite 9hoq aqi  dx5idu  eo  u  ms  do fflw4as Bm'lian  Eqit;i  Pap

2i A dgdu;J!o aciraa ida deverA cmwpaak  w mosa6fflo *:  a) 23% (vmtr  e einco por

ag=o) do vb  lfqgido da im:imo  da reek  ratido u  foaa  s  for o , dos dhridendlos, dai

m.s  * parttcipq6es g  mdrado  qW viemi  a ser @jmdos  A V. S& no o peli

8oaisa  Bmffilata, valzs  asu  que sedo eonvddaa  an d61g'i4  pam  h  elWta@;i  do

a Taxa da Cambio EIO dla do papto  *Mvo  & V. k.  a b) 2PA 3v  par wig)  da

!z  pant 8omadade OgShore. A aeZ  *  sa'tti  XI O aildo a m  pap  a V.Sas a

tlt'* da tmWlo  diVtdamos ai 4etp40  m  ml  dal anpm4  b  tHual ou

3. Dr persatua) de 25% (vinte * cineo pot ) € 20 (vint*  por cam)  praiviitox  !!O

p  mtsrior passarb s air  da 42,15% (qwenu  e bii  mi*mi  *  oiteata  e mco.por canto)

Sociad  Braxueira * 4i Sociciad* 0ff-S'hoa sa%t  5% do mpact#o  eapial totaL

02207
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DOCUMENT  4

October  22,  1997

Nr.  luiz  Dsamarce  Almeida

0ear  Sirs

Fuzthez  to  our  conversations,  the  present  letter  serves  to

confirm  your  receipt,  as  an  advance,  got  the  amount  of

US!9 liOO0,000.00  (one  million  dollars)i  this  advance  tdezzed

he:aein  simply  as "Advance"  and"vill  be  governed  by  the  following

r',t!as.

1.  The  a!nount  @f  the  &d'Vans:O  Vill  be  d*ductad  fradt  the  total

amount  you  raeelved  as vages  for:  your  vork,  dividends  ln  cash  for

':.!'A  {S::a!'AS>  !'f  yotu:  paFt:eipa:i@n  ln  t!!e  Capital  Of  the

Brazllj,an  ari.d  the  off-shore  company  and  profit  sharirig  in  the

results  which  will  be  distributed  to  you  in  the  futura  by

dacislon  of  the  !lrazilian  or  off-shore  company  sharehcldsrs

harewith  daf'.'nad  as  the  mnagars  of  the  era:zillan  Equity

?ar:na:sh,tp  F'.mdo  Matao  da  Invastlmentos  e  Cartaira  Llvr*  and

General  Partner  at  thsi  Brazilian  Equity  Partnership  ip,

respectively.

2. rhe above  mentioned  daductiori  should  correspond  to  the  svm of:

a!  25% (twenty  ti'?0  percent)  Of  the  ntt  amount  Of  tbe  retained

01211
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income  tax,  if  the  Cage,  of  the  dividends,  vages  and  profit

sharing  Vh=h  kill  be  attributed  tO  you  in  th@  future  by  the

Brazilian  company,  and  those  amounts  vill  be  converted  into

dolAars  in  order  to  pay  off  the  advance,  at  the  average

coimnercial  exchange  rate  (the  "Exchangi  Rate"),  at  the  "Exchange

percent)  of  the  wages,  dividends  and  profit  sharing  attrlbuted  SO

you  4n  the  future  by  the  off-shora  company.  Deductions  vill  ori.'y

be  made  if  the  balance  tO  be  pald  as  vages,  dividerids  and  profit

sha.ring  of  tha  company  are  equal  or  superior  to  US*  150,000.00

per  gemester.

3.  The  percentage  of  25%  (tvanty  !iva  percent)  and  ' 20 (tVen:Y

perceri;;  mentionea  i:t  tne  p:avlous  paragraph  viii  become  42,33i

(!crty  :i-'c  poir.t  eigh',y  :ive  !",ercent)  arid 30!  (t!'a.i:ty  percent;  as

soor.  as  your  participation  in  the  capital  of  the  Eirazilian  and

cue of:-@hore  companies  attalns  5% of  the  total  cap.'tal,

4.  Fc=  registration  purposesi  the  company  vill  keep  a graph.'c

a=ccch:  of  the  o:.'giriaZ  Myar.ce,  in  US dollars,  as  well  as  a:.'

future  pay-offs,  as  mentioned  in  the  previous  paragraph.  This

account  vill  be  up  dated  in  US dollars.

5.  In  case  you  resigri.  from  the  Company  by  your  ovn  choice,  the

ba-l  a!a:Ce due  Of the  ?.dvance  reJistazed  in the  graphic  account  Vi-'  l

01212
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have  to be immediately  paid  offt  added  of  interest  based  on tke

LIBOR  rate  fO):  lOan5  in  dalla!S  (6 mOnth$).

6.  In  the  same  bay,  if  you are  dismissed  from  the  Company  due ta

misconduc=  or  bad  performance,  the  balance  due  of  the  Advance

registered  in  the  graphic  account  vill  have  to  be  immediately

paid  @ff,  added  Of  interests  bag@d  on  the  LIBOR  rate  for  LOANS

in  dollars  (6  months).  ["bad  performance"  is  crossed  in  the

Portuguese  version,  but  it  is  handvritten  that  "bad  perfomance

is  crucia:b"]

7.  O:i  t!aa.a oth*:  hirid,  in  case  you  exit  the  Ccmpany  for  reasons

independant  ot  your  Vill,  including  the  buying  optlori  Of  yoUt

Aid:"@S  by  the  Compar,y  or  by  a third  party  indicat=d  by  ;he

":::xpariy,  aea::i  or  pqrmarient  i:icapacity,  the  ba.lari.ca  due will  have

tsi  be  paid  off  in  30  years,  vithout  interest  or any other  form  of

"cocreqao  moriatAria"  (adjustment  Of cuzrency  devaluatiori)  -

8.  In  case  the  prestr.t  document  describes  our  agreements,  we

hsaar-d, appreciate  receivihg  the  attached  copy  aha it,  to have  the

same  value  as  a contract  betveen  the  parties,  binding  heirs  and

sue:cessors  in  any  title  vhatsoevaz.

g. The  o=:igations  herevith  established  vill  be ruled  by the laws

of  Caymari  Islar.ds.

01213



-VL  urrLns  I 4J11A  I

10.  Any  doubts  arising  from  this  instmant  shall  be solved  at

the  forum  of  Rio  di  Jan*iro  (RJ).

Sincerely  yours,

01214
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DOCUMENT  s

MANOEL  A)41'Ul'lal  SLaLM)T

LIVROr  azya FOLHA'4'  I

Oe:ab*'  241  1997

quatablmrsJ  €stoekJxl4amJ  ee aha lmz4-lj  Coqay  or  tea

Off-Sham  Caqmy.  The al  (:ompaq  aad  the  Off-gmrsi

respectively

coma=eial  hmge  e ar*d sale  race  (the  'txhatnqa

IPIKRICXO=  R€; ).41. aYJE&a  l:iJSl4>  !J-4 tA!AS  II@J9tJal4
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SHaEHOLDERS'  A(JTM'r?ff

DOCUMENT  6

901310

l'

.1

< a,f'ppfWTNT  is made  die  3P  day of  Dea,  1997.

PARTIES:

(l)  UPPugiuiyiixiiivxiiiiC.("Opporaity")

g)  MR.  DAiNIEL  VALE!SITE  DANTAS  ('Danffi")

(3)  htR.  PERSIO  ARIDA  ("  Arida')

(4)  MR.  DORIO  FER>L5uN  ("Fennan')

(5)  MR.  RODRIGO  BHERtNG  ANDRADE  ("Andrade")

(6)  MR.LU![SROBERTODEMARCOALMEmA("Demmco")

(9)  (;VL/OPPORXlf'ill'}kllUllYPARl,LTD.(the"Compa@")

RECITALS.

(A)  TheCompany-iSanaXauplcdwuiyliuiitedb)LSlkTe$inCOrpCF!tedOn

 .

26"  January, 1996 underthe  Companies  Lawand  has at the time  ofexecutionof

 Aggement  an autho  share capital of  US$5(1,000

(B)  TheShareholdershavestoaiterintotmhgentfordiepurposeof
regulating  theirrelatiop  witheach  otberandaaspects  ofthe  aairs  of

and.theirdealings  with  the Companywhich  acts u  general  pgtnerofthe

Pamieship.

(C)  The Company  has agreed  with  the Sharehoklets  that it will  comply  with the term

and conditions  ofdiis  Ageemmt  iruu  they relateto  the Company.

Dantas.  Arida.  Wilson.  Andrade,  Demgco  and Cato  have been appointed  as

andazthe  otdy  Directors  ofthe  Company  at die date ofexecution  of

(E)  Dmms,AridaamFermanarethebeneficialownoftheentisshaqitalof

Opportuityand  hold allvoting  rib  iaOpportuity

NYOOCSmt?n  ti

084



NOW  rr  J!'% mWTn'  A/,pffTl

1.  DdinitiouiauJiuliipiilJuu

2

Tff th% AP'  (whiA  r  **ll  be deanat  to include  the Sdiedula  beau):

-(1) mtbmbesmgmthembjatoraimaxtmonsistaittha'emththe
r*niiw;nB  +lJuv <<inna: Tiwe  the ffiwing.mainiq.

AdvisoryCaee"  hasthemmning@vaitbmtointheParmasmp

'  fom'

. "Amm  A"

"the  Artida"  

5271?  ffl

maam mthe fom poudy  a@eed by ar on beof  die

partiato thisA@  awl iignedfordie  purposesof

identijmtion  by oronbebalfoftbe  C.

meaasAmm  A,which  shall  mcmpmate  defiitive

languageimpeetof,am
 othertbi  thefollow%:

(a) procedumpursuanttowhididiePointsalloto

(b) thetemsandeomiitionspmisnttnwhi*(i)a
Shareboldermay  put  its Oxdwry  Sham  to the

Company  aad(ti)  the Companymycall  a

Shgdiolda's  Otdinmy  Shm'es; a

(c)  arevisedschediepursuantmwhidia
Shsu'ldels  inteatinsunoutas  alloaitdto  itin

respeaorits  Foams vests,  with  yhmnlp  qhall

pmvide  ha,  mong  otherthi  (x)  the  or

disabilityofaShm'aholdethatis
 in  pawn

and (y)  dietamion  of  a Shsu*older's

relmiomip  with  the Compaay;  and

(d)  procedimregardingdietmnsferofownepof

Offlnaty  Sham  mtheetof'the  demhor

disability  ofa  Shmlder  is sumtural  pews.

means the males  of  association  adopted  by the Company

onJanuary  20, 1997, and as mnended  fmm  timeto  time

085



"assx<5sbl

"die  Auditms"

"t)he  Bowl  Mmkf

(andany  refeeacetomArticlcshall
 bearefm  to that

mdeofthesaidaartidesofassociation).
 '

mmms in rdmionm  any person,  apa  who  isconnected

widi  that  pasort

K!'M(J  Pat  Marmdc  and their  suz

meas  the minutes  ofameetiq  ofthe  Bwd  of  D

of theCompany in thea@eai  &mi.

"theBogdof5irgators" meanstheDirectorsinadulyoomtitutalmeet%oracting
bytmanimouswrinencoaseg

"Business"

"Ca

%e  Companiai  Iaw"

'Completion"

"the  Directors"

"Gmup"

51?t71&

measthebusinas  ofacting  as genealpartneof  die

Partnership in conneaaan wtrh nrigimting,  ansiyang,

a'riirhi%  npgnitnrtng, rlrpinz, mnnitnring and yqliaring

has tbeg  giventhaeto  itthe  Partneship

memtheCompaniesLaw(1995
 Remion)oftheCa

Islands.

mg  h  pcaruuuame  liy  b  partiesof  die obligmions

mumedby  mspectivdy  mideraause  4-

memsdie  Direcmrs  boiding  office  forthetime  being  and,

unlasotse:mated,imdudabirdulyappointed
 -

altemsaa.

mears  the Shuehotders  and any affiliates  ofdie

Sharphnlrlprq

mans  a committee  ofdie  Companywhich  shall  initially

COmprise Dantas, Arida,  Wlson,  ktr. Byron  Kniefand  Ms,

Maty  Lynn  Putney.

086
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"Opeg  Ag

"Ordingy  Sharel  or

"Shges'

'OtherShareholders"

"Parties  Hereto"

"Parmaship"

4

mems  theementdatedthe  dmahemf  mong  the

Company,  CitiN.A,Bana  Oppmtuity  SA*

CVC/Opportuity  Equity  Partnerq Ariminirim  rip

Rectu'sos Ltda,  Opportunity,  Dantas,  Arida,  Pamax

Atxkade,  Demm'co,  Cao  ad  Wlson.

mem  the Ch'dinary Shares ofUS$l.OO  eghm  the shut

capital ofdie Compm7,  authoand  issued from ttme to

tlffle.

shall  have the meaning  set forth  in Clause 12(1)(a).

means the Shareholders  and the Compmiy.

mans  CVC/Opportunity  Equity  Partners, L.P.

'Partnership  Agreement"  means the amended and restated agreement  of  limited

partnership  relating  to the Parmership  dated Dea=mber  30,

1997.

"Pamimed  Trama

"%ncipal"

"Private  Placemait

Memorandum"

"Security  Interest"

shall  mve  the meaning  set forth  in Clause 12(I)(c).

means any of  Dantas, Wilson,  Andrade,  Demarco  and

Carvalho,  and such otherDirectors  as may be agzed  in

accordance  with  Clause 9 and '?icipals"  means all  of

them  together.

means the confidential  private  placement  memorandum

relating  to the offering  of  US$600  million limited

partnership  interests  in the Partnership,  dated the date

hereof.

means and includes  any interest  orequity  of any person
(including,  without  pyejudice to the generality  ofa the
foregoing,  any right  to acquire, option  or right of
preempThon) orany  mortgage,  charge, pledge, lieu,
assignment  or any other  encumbrance,  pri6ritY  V

interest  orarmgement  ot'whatsoever  nature '
relevantproperty.  -:
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"Selr'
merms trcr,  sell', exchange, assign, mortgage,  pledge,

encumber,  hypothecate,  declare atrust,  gt  ausufruct  or

otherwise  dispose ortfer.

"Selling  Shareholder shall have the meaning set fo*  in Clause 12(1)(a).

"the  Shareholders' means the registered  holders of  Ordinary  Shara  &om  time

to time  together  (and the expression  Shareholder  shall  be

construed  accordingly).

'Third  Party" shall  have the meaning  set forth  in Clause 12(I)(a).

(2) rererence tO and Statute Or Statutory  provision  inCtudes a reference  to that statute  or

statutory  provision  as from  time to time amended, extended  or re-enacted.

(3)  wordsandpbrasesthedefinitionsofwhicharecontainedorrefergdtoindie
Companies  Law  shall  be coJumed  as having  the meaning  thereby  attributed  to

them but  excluding  any statutory  modification  thereof  not in force  on the date of

this Agreement.

(4)  wordsandphrasesthedefinitionsofwhicharecontainedorrefemdtointhe
Articles  shall  be cored  as having  the maming  thereby  am"butai  to diem.

(5)  words impoing  the singular  number  shall include  the plural  and vice vaia,

words  importing  the masculine  shaJl include  die femiine  and neuter  and vice

versa, and words  importing  persons shall include  bodies  corporate,  ucorporated

associaiions  and partnerships.

(6)  references  to Clauses, Schedules  and Recitals are references  to Clauses, Schedules

. and Recitais  of  this Agreement  and references to sub-clauses,  paragrtphs  and sub-

paraghs  are, unless otherwise  stated, references to sub<lauses  of  the Clause ox

paragripbs  of  the sub-clause  (or, as thecase may  be, Schedules or sub-paragqhs

oftheparagraphinwhichthereferenceappears)-
 TheRecitalstnthisAgreement"

shall be deemed to form  part  of  this Agt'eement.

(7)  allties,representatiora,indemnities,covenants,agpementsand

obligations  given  or entered  into by more than one person  are given  or entered

into severally  unless otherwise  specified.

(8)  the headings  to the Clauses and paragraphs are inserted for  ease of  reference  only

and shall  not  dfect  the interpretation  or construction  of  this  Agreement.
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1 Couid@rition

hiconsideation  of  the mutual  agreements  and undatakings  herein  set out  the parties  to

this  Agent  have gmted  the rights and accepted the obligations  hereinafter

p.

3. Warrintia

(1)  Egh  of  Opportunity,  Wilson,  Andrade,  penarco  and  Carvanio  hereby  ts to

ach  other  that (insofar  as they  relate to the Company)  the Recitals  are  tm  mid ,

correa  in every  psuticular  and that the Company  has not  incumd  any  liabilities  or

obligations  of  any nature whatsoeverother  than its paid  up share apital  and those

imposed  onthe  Company  by virtue  ofits  incorporationandmiy  chan'ges in its

officers  and constitution  since its incorporation  and those arising  by virtue  of  its

pmticipation  as general  pamier  in the Pm'menhip.

(2)  (l)  i}  OfOppOrtuity*  Andmde,  DanarCO, CarvauiO and Wilson  its  and

undertakes to ach  otherthat they will ar4%  die Ord3mry Shares refami  to in
Clause 4 and (b) Opportunity  its  that it has acquired  the 2 0rdinQ  ShareS

cutly  regisxeml  in its name farits  own absolute  beneficial  ownep  and not

on behd  of  any other  pemn  and utidatakes  h  use its besteffom  tO give  effeato

the tems  set fordi  heiin.

(3)  TheShareholderstandundertaketoeachotherthattheyhavethecapacity

andapower to enter into this A@eement,  that tbis Agreement has been duly
executed  by tffiern and that  their  holding  of  Ordinary  Shares is not  conhary  to the

laws orregulations  of  any jurisdiction  and wilJ not result  in any other  Shareholder

or the Company  being  subject  to any taxation  or the laws or regulatiors  of  any

jurisdiction  which  would  not have been the case had such Shareholder  not  held

Ordinary  Shares in the Company.

(4)  Each of  Dantas,  Arida  and Ferman wart  and undertake  to the parties  hereto  that -

for  so long  as Opportunity  holds a majority  of  the Ordinary  Shares, not to cause or

pemiit  a Change of  Control  (as such temi  is defined in the Partnership

Agreement)  in the General Partner.

4. Completion

(1)  Concurrentlywithorassoonasreasonablypracticableafterthesigningofthis

Agreement  (if  the same shalJ not already have occum=d)  the parties  shall use their

respective  powers  and efforts  to cause the following  to take place:
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(a) each ofDantas,  Wilsoz  Andrade, Demarco and Carvalho  shall  enter  into  directors  agpementi

with  the Company  in a form  to be agreed,

(b) each of  Dantas,  Arida,  Wilson,  Andrade, Demarco and Carvalho  shall  be appointed  Directors

ofttx  Company  pmvidedhowever  only  Dantas  and Arida  shall  have the power  and  authority  to

sign  on behalfofthe  Company,  as pmvided  in Clause  7(€:),

(c) subscribe  for  and the Company  shall  issue the fo{Iowing  Ordinary  Shares atthe  prices  set out

below:

Shareholder NumberofOrdinary  Shares Issue Price

Opporttu'ffty 94 USS94.00

Andmde 1 USS 1.00

Demarco l USS 1.00

Carvaiho 1 USS 1.00

' Wilson I USS 1.00

(e)  the Company  shall  establish  the Investment  Committee.

(2)  ThisAgreementshallterminateifeachoftheabovemattershavenotbeen

completed  by'Jaffuary  31, 1998 and the parties  shall  have  no further  liabilities

hereunder.

5.  Registered  office;  accounting  reference  date;  secretary

Unless  otherwise  agreed  between  the Shareholders  in writing:

(1)  theregisteredofficeoftheCompanyshallbeattheofficesofMaplesandCalder,

p.o.  Box309,  Ugland  House,  South  Church  Street,  George  Town,  Grand Cayman,

Grand  Cayman  Islands;

(2)  theaccountingreferencedateoFtheCompanyshallbe31'Decemberineachyear;

and

mtm  rs
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(3)  thesemtaryoftheCompanyshallbeWilsonorsuchotherpemnasmaybe

selected  by die directors.

6. Fiamaa

(1)  SubjecttoClausel3(2),noShareholdershallhaveanyobligation,expressor

implied,  to make  er subscriptions  for  Ordinary  Shares  of  or  othe  capital

contibutions  to, or to make  any loans  to or  guarantees  on behalf  of,  the Company,

uiess  othese  mutually  ag  in writing.

7. The  Company's  Business

(1)  Except  as the Shareholdes may otherwise agree in writing  or as otherwise

provided  @T rnn>mplprprl  in this  Agreement,  the Shareholders  shall exercise their

powers  in relation  to the Company  so as to ensure  that:

(a)  the Company  carries  on and mndum  its Business  and affairs  in a pmper

7gld e;iment  manner  and for  its own  benefit;

(b)  theCompanytansactsallitsBusinessonarm'slengthterms;

(c)  the  Business  of  the Company  shall  be caied  on pursuant to policies laid

dom  fromtime  to time  by the Directors;

(d)  theCompanyshall.keepbooksofaccountanddiemaketnieand

complete  enties  ofall  its dealings  andtransactions  ofand  in  relation  to its

businesses;

(e) the Company  will  make  available  to ach  Shareholderwithin
 3 mondis of

the end of  each  fu'iancial  year  with  managementaccounts
 for such year

auditedbytheAuditorandinaformgceptable

 tothe  Shareholders;

(f)  KPMG  and its successors  serve as auditors  of  the Company and the

Pamership;

(g)  the Company  shall  prepare  its accounts  on December  31;

(h)  each accounting  reference  period  of  the Company shall be a period of 12

calendar  montbs;

NYDOCSCal?l7
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(i)  the Company  will  make  available  to each of  die Shareholders information

as to al] its financial  and business  affairs;
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(j)  if  the Company  requires  any approval,  coment  or  license  for  the mg  on

of  its business  in the places and in  the  mannerin  whim  it  is for  the time

being  carried on or pmposed  to be ed orb the Company  will  use its  best

endeavors  to maintain  the same in full  force  and effea;  and

(k) the Company comply with  the Partneship  Agreement,  the Opemting

Agraement and such other agreements  entered  into  by die  Company.

(2) The Shareholders shall exercise their powers  in relation  to the Company  so as to

ensure that, in relation to the Company's activities  as general  partner  ofthe

Pamiership:

(a) any potential  investment  being  considered  by rhe Company  on behalf  of  the

partnership  shall  involve  at least  one Principal;

(b)  anypotentialinvestmentbeingconsideredbytheCompanyonbehalfofthe

Partnership  shall  be reviewed  by one or more  Directors  prior  to submission

to the Investment  Committee  fortheirapproval;

(c)  noinvestmentshallbeebytheCompuyonbebalfofthePartnediip

without  the priorwritten  approm  of  the mvestment  Committe.

8. Investment  Committee

8.1 TheShaieholdersandtheCompanyshallprocuzthattheCompmyshallestablish

the Invesmient  Committee.

8.2  The  Directors  shall  delegate  to one or more  Directors  the power  and authority  to

consider  and  review  potential  invesmients  by the Company  acting  as general

partner  of  the Parmership  with  full  authority  to negotiate,  stt'ucture  and analyze

such  potential  investments  with  R view  to prepa*g  a report  for  consideration  and,

if  appropriate,  final  approval  by the Investment  Committee.
 .,

8.3  The  Directors  shall  delegate  to the Investment  Cornittee  the power  and authority

to approve,  on behalf  of  die Company  as genem pamer  of  the Pa$ership,  the

investment  of  the Partnership  Assets,  subject  to the terms  ofthe  Partnership

Agreement.

8.4  Decisions  of  the Investment  Committee  shall  be taken  by majority  vote  of  those

members  attending  and voting.  The  quorum  for  the Investment  Committee  shall  be

amajority  of  the members  present  in person  or by proxy.

xiyiy  is
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8.5  SubjecttoClause8.4,theBoardofDiremrssbdestabiishsumpmceduresand
regou  relating  to the proceedings  ofthe  Invesmient  Committee  as they

comider  appropriate.

8.6  ThepositionofkInvesmiemCommitieeshalloiybed4gedbyavoteof

51%intmaest  ofthe  Shareholders  pmvidedthat  the Shamolders  shall  msure  tm

die Signifit  mrs  (as defined in thePartnamp A@eement)  always mve, if

!fudi  Si@fffiault  InVeStDrS SO dX)OSe, the right  !o  appoint  collectivel7  at l40'aA

oftbe  members  of&e  Investmmt  Cormnittee.

9.  Pmcipsds  and  Directors

9.I  All  cipals  shall  be Directors.

9.2  All  %napals shall  enter  into a directors  agreement  with  the Company  in  a form  to

be agced  and  each  Principal  shall  be requu'ed  to devote  his full  business  time  and

attention  to the Company  and its activities  as general  partner  of  the Parmership.

9.3  The  Shareholders  shall  procure  that.

(a)  any  person  appmved  by Dantas  is appointed  as Dir

(b)  that  Directors  may  only  be removed  by a resolution  adopted  by

shareho]ders  holding  a majority  of  the Ordinary  Shares  at a duly  held

meeting  o'[  the Shareholdas,  it being  understood  that,  pursuant  to Annex  A,

this  provision  may  be superseded.

10.  Important  management  decisions

(1) . The Shareholders  shall  execise  their  powers  in  relation  to the Company  to procure

that,  save as otherwise  herein  provided,  the Company  shall  not  (other  than  with  the

agtiement  of  51%  in int  of  the Shareholders):

(a)  allot  or  issue its shares and other  seciuities,  incur  debt  or guarantee  or

othermse  contingently  liable  on any  obligation  otherithan  an obligation

which  relates  to the activities  or the Company  as general  partner  or the

Partnership,  it  being  understood  that,  pursuant  to Amiex  A, this provision

may  be superseded;

(b)  carry  on any business  other  than  die Business;
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incurany  material  expenditure  or liability  of  aital  nature  save in respect

required  in the ordinary  course of  its Business;

(d)  armngeanyoveorotherborrowingfaciIities;

(e) bormw  or Jend or  prepay  any funds;

(f)  issue or consent  tn thp aqs;igntwnr  of', or the gmting  of  options  over,  any

shares,  debentures  or othersecurities  of  the Company  or  any  reorgaizatiori

ofthe  Company's  shy  capital,  it being  understood  that,  apursuant to Aamex

A,  this  provision  may  be superseded;

(g)  pay dividends  or  make  any other  distibution  (except  as provided  herein),  it

being  understood  that;  pursuantto  Annex  A,  this  provision  may  be

superseded;

(h)  acquireorinvestinanothercompanyorbusinessortheincorporationof

wy  subsidiary  on  the Company's  account;

(5 eorallowtosubsmanySecurityInterestoveranyoftheCompany's
assets;

0) giveanyguaranteeorindemityinrespectoftheobligationsofanyperson;

(k)  participate  in  any  joint  venture  or partnership  (other  than  the Partna'ship)

with  any person  or merge or amalgamate  with  any  person;

(l)  commence  any  iegal  or arbitration  proceedings;

(m)  makeanyclaim,disclaimer,sumnder,electionorconsentofamaterial

nattm  for  tax  pupses;

(n)  permit  the delegation  by the Directors  ofany  of  their  powers  to any

executive  director  or committee  ofdirectors  or to any other  person

whatsoever  other  than the Investment  Committee.

(2)  TheCOmpan7Shallbepermitzd,ifappropriateandSubjectt0thetermSOfdle
PamierJp  Agt'eement,  to appointany  Principal,m  act  u  directoror odier officer

ofany  entity  in  which  die  Company,  acting  as general  partner  ofthe Partnemhip,

has made  an  investment.
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II. Tars  ofshares

12

(l)  SubjmtoAA,norieoftheShareholders(notincluding0ppoty)ashall

dy  orindtrectly  taasferoraeate  orse  of  any  inieat  (induding  a

Semity  Inteest)  in  orover  any ofhis  (Winary  Sbges  exqt  to a mmfaw  as

pamitted  by  this  Agteemem.  '

(2) The Shareholdem  (not  including  Oppoty)  shall  be entitled  to contribute  their

Ordinary  Shares in the Company  to personal  hojding  companies  in which  they  hold

more  than  a majority  of  the voting  shares,

(3) Thepartiesheretoshallprocuzthatbeforeuyperson(otharthanapersonwhois

already  a Shareholder)  is regimaed  as a ho)derofany  Ord3mxy  Share  in  the

Companysuchpason  shall  enterinto  a deed ofadherem:e  (ina  form  satidactory  to

the Shareholders)  covenanting  with  the continuing  partieshereto  m obseve,

perfomi and be bound by d  the tams ofthisA@eementwhich  ge capable of

applyingtsudiandwhichhavenotthenbeenpaformed.  TheCompanyshallnot

register  any such  pason  as the holder  ofarry  Oi  Share  until  such  a deed  b

been exeamd;  upon  being  m registeed  that  peson  shall  be deened  to be a party

to this  Agent.

(4) TheCompanyshallnotregisteranytansfermadeinbreachofsub-clauses(l),(2)
or (3).

12.  Offer  of  Ordinary  Shares;  death;  disability

(I)  Except  as otherwise  expressly  pmvidffl  herein  and subject  to Annex  A,  each

Shareholder  hereby  acknowledges  that  he will  not  Sell  (as hereinafter  defined)  any

Ordinary  Shares exceptto  Opportunity  pursuant  to Annex  A  and that  any

attempted  Sale other  than  to Opporturffty  pursuant  to Annex  A shall  be null  and

void  and shall  be of  no effect.

(2)  Subject  to Annex  A,  in the event  that  any Shareholder  dies or  becomes  disabled  or

odierwise  incapable  of  personally  perfomiing  his obligations  under  this  Agreement

oras  a Shareholder  in general,  such Shareholders  heirs,  estate, guardian  or other

similar  person  or entity  which  acquires  control  of  such  Shares  shall  immediately

upon  demand  from  Opportunity,  in accordance  with  Annex  A,  sell  such  Shares  to

Opportunity

(3)  Opportunity  hereby  grants  to each of  Wilson,  Andrade,  Demarco  and  Carvalho  an

irrevocable  put  option  over  their  Shares in the Company  at a price  and  according  to

the payment  tams  and conditions  to be agreed  pursuant  to Annex  A.

51717  14

095



Nff  ./'
jaf"  /
r  ,i

A,  % 13

(4)  Each of Wilson,  Andrade,  Demarco  and Carvalho  hereby gmt  to Opportumty an

im=vocable call option over their Shares in the Company at aprirp  anrl qrrnrrl%

to the payment  terms and conditions  to be agged  pursuant  to Annex  A-

(5)  Far purposes of  this clause 12 the temi  Shgeholder  shall be deemed not to indude

Opportuity.

13.  Dividends  and Other  Payments

(1)  SubjecttoAnnexA,divtdendsshallbepaidtoeachShareholderingcordance

with  each Shareholders  Share ownership.  Opportunity  may, in its sole discretion,

trer  its Shares to any other  Sharehoider  as a way to reward  performance.

(2)  Su5jecttoArmexA,eachsuchShareholderagreestbattheyshallbejointlyand
severally  liable  withthe  Company  forpayment,  ifnecessary,  ofthe  (JP Giveback

(as defined  in the Partffership  Agreement).

.1 ,)

(3)  SubjgttoAmieyA,eachxhShareholksmlbeen6tledtorequirethe
Company to pay die amounts due to them undeClause 13(l%c) either as

distributions  in respect of  die Cmlinary Shares held by them  oras bonus payable

underthe  diremrs  agems.

(4)  Subject  to Annex  A, all payments  made by the Company  shall  be made without

any withholding  or deduction  unless required  by law  in which  case the Company

shall not be obliged  to gross up any payments,  and any withholding  or deduction

allocable  to a payee shall  be deducted from such payee's  portion  ofthe  distribution

or bonus.

14.  Shareholder's  consent

Whee  this Agent  pmvides  that  any particular  ttion  or matter  requires the

cont,  appmval  oragreement  of  any Sharebolder  such consent, appmval  or agent

may be given  subject  to such terms  and conditions  as that  Shareholdermay  impose and

-any breach ofsuch  terms and conditions  by any person  subject  thereto shall ipso facto be

deemed to be a bmch  of  the terms ofthis  A@eement.

15.  Duration  of  obligation

The obligationof  each ofthe  Shareholders  shall continue  for  so Iong as each remains a
holder  of  shares in the Company  butupon  any such person  ceasing  to be ashareholder in

the Company  the obligations  ofthat  person hereundershall  cease and detemnine save for
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my  pmvision  heeof  which  in  relmion  m thai  paason is expressly  or by implion  

intendedto  come  into  force on or to continue  in  force  dter  sudi  cessation  and  without

prejudicetothe  due pdormanz  by sudxpason  of  aN k  obligations  gp to the date  of

suchcmation  and the remedies  of  any ofthe  other  parties  hereto  tn respectofa  bzach

diamf.

16.  The  Artida

(1)  U, during  the continuance  of  this  Agpement,  there  shall  be any coJid  between

the pmvisions  of  this  agreement  and theprovisions  of  the Articles  then,  during

such period,  the provisions  of  diis  Agreesnent  shall  pmail.

(2)  Each of  the parties  hereto  undertakes  with  each of  the othen  to fully  and promptly

observe  and comply  with  the pmvisions  ofthis  Arficle  o  rhe intent  and effect  that

each and evaay provision  thereofshall  be enforceable  by the paies  hereto  inter  se

and in whatever  capacity.

(3)  Not  contained  in  tbis  Agreemem  sbd  be deemed  to constiwe  an amendmem

ofthe  Articles  or of  any previous  anides  of  association  ofthe  Company.

17. Partia  bound

(1)  TheCompanyundeeswidieachoftheShareholderstobeboundbymid

aamp%y withthe te  and conditions ofthis Agreementinsofaras the same relate
to the Company  and  to act in all respects-as  coniemplated  by this  AgreemmL

(2)  The Sharehofderi  undertake  with  each ofier  to exercise  their  povvers  in  relation  to

the Company  so as to ensure  that  the Company  fully  and  promptly  observes,

performs  and complies  with  its obligations  under  this Agreement,

(3)  EachShareholderundertakeswitheachoftheotherpartiesheretothatwhilsthe  .4

remains  a party  to this  Agzementhe  will  not  (except  as expressly  provided  for in

this A@eement)  agree tO cast any of the voting rights exercisable in respect of  any
of  the shares held  by him  in accordance  with  the directions,  orsubjectto  the

consent  of,  any other  person  (including  anoth-er Shareholder).  

18.  Confidentiality

The  Shareholders  undertake  to each other  and the Company  that  they  will  not  any  time

hereafteruse  or divulge  or  corunicate  to any person  otherthan  to members,  officers or

employees  of  the Omup,  and to theii  and the Gmup's  attomeys,  accountants  and advisors,

whose  pmvince  it  is to know  the same or on the instructions  of  the directors  any
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oonfidential information conceming the businas, acts,  fice  oraimmcmal

ammgementsorodierdealings,tonsoraffamoftheGmup
 whichmaymmem

their knowledge and they shall use theirbest endmvors m pthe  publiaition  or

disclosure ofany coidential  infomiationconcag  such  matters.

19.  Mutual  Consultation  and  Goodwt{I

(a) TheShareholdersconfimitheirintentiontopmmotethebatinterestofdie
Company and to consultfully  withone anodier, the mvestmentCommittee andthe

Advisory Comrriittee, as appropriate, on all matters  materiaily  decting  the

development of the Business. Each puty shail gt  in  good  faith  towards  the other

pmy  in order to promote thesuccess ofthe Company  and the Business.

(b) TheShareholderssha)lete,andthepamesshallproamdiattheCompany
executes and delives, such agt  as the parties may km  time C time agm

(in theirabsolute dismtion)  are necessary to furtharthe  Businas  of  the Company.

20.  General

(I)  Costs

The  Shgeholders  and  the Company  shall  pay thetr  own  costs  mid  exgmsa

incumd  in  relation  to the negotiation,  prepamtion  and  execution  of  tbis

Agpment

(2)  ktfces

All  notices  which  are requiredto  be givenhereunder  shall  be in writing  and shall

be sent to the address  ofthe  recipient  set out in tm  Agreement  or in  any  deed

entered  into  pursuant  to Clause  1 1(2)  or such other  address  as the recipient  may

designate  by notice  given  in accordance  with  die pmvisions  of  this  sub-clause.

Any  such  notice  may  be delivered  personally  or  by  first  class  prepaid  letter  or

facsimile  transmission  and shalI be deemed  to have been served  ifby  pessonal

delivery  when  delivered  if  by first  class post  48 hours  der  posting  and if  by  telex

or  facsimile  trnission  when  dispatched.  ',

(3)  Succeswrs  bourid

This  Agreementshall  be binding  on ands  enduz  fordie  benefit  ofthe

successors  and assigns  and  pemnal  represeves  (as the  me  may  be)  ofeach  of

the parties  hereto.

N'sm';r  is
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(4)  Assigriment

16

None  of  the paies  hereto  may  assign  his rights  and obligations  in whole  or  in part

hequnderwithout  the priorwritten  consent  of  the otherparties  he;  provided

this sub-clause  shall  not  prevent  atfer  of  Ordinary  Shares put  to Clause
11.

(5)  Cominuing  agreement

All  provisions  of  this  agreement  shall  so far as they  are capable  of  being  peformed

and observed  continue  in full  force  and effect  notwithstanding  Completion  except

in respect  of  those  mattes  then  already  paformed.

(6) Goodfxith

Each of  the parties  hereto  undertakes  with  ach  of  the others  to do all things

reasombly  within  his power  which  are necessary  or desirable  to give  effect  to the

spirit  and intent  of  this  Agreement  (including  Annex  A)  and the Articles.

(7)  Further  assurarice

The parues  hepto  shall,  and sml  use theirrespectve  reasonable  endeavors  to

pmcurediat any necessary third parties shanl  do, execute  mid perform all such
fiirther  deeds, docummfs,  assumces,  acts and diings  as any ofdie  parties  hereto

may reasonable require by notice inwitingto  theothers to CaTT7 the provisions of
this Agent  (including  Aruiex  A)  and the Articles  into  full  force  and effect.

(8) 77!fig ofthe esserice

Arry  date or period  mentioned  in  Agreement  may be extended  by agreement

betweenthepartiesheretofailingwhich,asregardsanysuchdateorperiod,time,

shall  be of  the essence of  this  Agreement

(9)  Entire  agreement

This  Agreement  constitutes  the entire  agreement  between  the parties  hereto  with

respect  to the matters  dealt  with  therein  and supersedes  any  previous  agreement

between  the parties  hereto  in relation  to such matters.  Each  of  the parties  hereto

hezby  acknowledges  that  in  entering  into  this Agreement  it has not  relied  on any

representation  or warranty  save  as expressly  set out  herein  or  in  any  document

referred  to herein.  No  variation  of  this Agzement  shall  be valid  or  effective  unless

NYDOCSOnl7}7  16
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made by one or more  ients  in  writing  signed  by sud  of  the pames  hereto

which  would  be affected  by such ation.

(10)  Zm

This  Agreement  shall  be govemed  by and coed  in  accorce  with  the laws  of

the Cayman  Islands  and  the parties  ha'tto  imvoably  submit  to the  nonexclusive

jurisdiction  of  the Cayman  Islands  Courts  in respect  of  any dispute  ormatter

ansing  out  of  or connected  mth  this  Agreement.

(11)  jVo pwmership

Nothing  in  this  A@eement  Shall constitute  or be deemed  to cormtitute  a partnership

between  any ofthe  parties  hereto  and none of  them  shall  have any authority  to bind

the others  in nxry way.

(12)  Duration

The  tems  of  this  Agreement  shall  remain  in full  force  and efferr  imtil  rprminptpr?

by mutual  consent  between  die parties  but  in relation  to a Sbgeholder  wtffch  has

tferred  all  of  his shares as pemiitted  by this  syeemait  andthe  Artides  they

shall  thereupon  cease to have any furier  force  and effect  except  u  pmvi&d  M

sub<lause  (13).

(13)  Terminmiori

The  vrmimtion  of  this  Agreement  however  caused and the ceasing  by any

Shareholder  to hold  any  shares shall  be without  prejudice  to any obligations  or

rights  of  any of  the  parties  hereto which  have ac  prior  to such  termination  or

cessation  and shall  not  affect  any pmvision  of  this Agreement  which  is expressly  or

by implication  pmvided  to come into  effect  on or to continue  in  effect  after such-.

termination  or cesser.

(14)  Waivet

No  failure  to ex=cise  and no delay  in exercisi=g  onthe  partof  any  of  the parties

hereto  any right,  power  or  privilege  hereunder  shall  operate  as a waiver  thereof  nor

shall  any single  or  patatial exercise  of  any right,  power  or  privilege  preclude  any

other  or  further  exercise  thereof  or  the exercise  of  any otherright,  power  or

privilege. TherightsandremediesprovidedinthisA@eementarecumulativeand
not  exclusive of  any rights or remedies otherwise  provided by law.

wmxxgmy  16
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(15)  Severability

Notmtgthat  any pmvision  ofthis  Agmment  mypmvem  be illegal  or

nnmrrymhtp, thr remaig  pmvisiom ofthis A@eementsml continue in full
force and effea

(16) Exwcise ofpmers

Whea  any Shamolder is required wider  dm  Agmt  to exmise  his powers  in

relation  m the CompaH  m procm  a particularrnatteorg,  such obligation
shall be deemed to include  an obligationto  exemse  his powers  both as a
Shareholderand  as a Director(where  applicable)  oftbe  Company  and to pm
that any Dorappointed  by him (whetheralone  orjointly  with  wy  otherpemn)
shall procure  sudi  m  or diing.

(17)  Coumerparts

This Agent  my  be exed  in one or more counterpmts  and mch  counta7art
shall be deemed an original  but all of  whidi  shall together cotute  one and the
same instent.

(18)  Ammdmems

This Agreement  may be mnended by a majority  in interest of  the Shareholders.

(19)  ExecutedasaDeedthedayandyarfirstwrittenabove.

NYDOCSO2/3171?  16
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StataofNt'wYork

County  of  New York

I, GARY  L. WITTh[AlN,  notary public,  duly qualified,  commissioned,  swom  mid

acting inand  for'the  County  ofKings,  State ofNew  York,  do hereby certify  on this  26" day of

December,  1997 that:

1, Before  me personally  came Ms. Dasffelle Silbergleid  known  to me, who

being by me duly  swom,  did depose and say that she is signing  her nmne an the foregoing

insmunent,  in my presence, as a duiy authorized  attomey  in fact for,  and on behalf  af  the

persons listed  on Schedule  I hereto;

2, Before me personally  came Alessandro  De Giorgis  and Richard  S. Aldrich,

Jr., each being  one of  the subscribing  witnesses to the foregoing  instent,  known  to

me, each of  whom  being  by me duly  swom,  did depose that they restde at 244 Madison

Avenue,  Apt. 9L,  New  York,  New  Yorkl00l6  and 136 Eut  64"  St  New  York,  New

Yorkt0021  and that they know  Ms. Danielle  Silbergleid  and tm  they were  present  and

saw said individual  execute the foregoing  ient  inNew  York,  New  York  on the 26"

day of  December,  1997, having  signed themselves,  same  immunent  in my prasence on

this 26'  day of  December,  1997.

Intestimony  whereofIhave  hereto subscribed  my name and affixed  my  Notarial

Seal this 26"  day of  December,  1997.

,J

GARY  L  WITTMAN

Notary  Public  in and for  the

County  of  Kings

cSbsas,*l@N, "J&:yb l ,, N" 185747
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State of  New York

County  of  Nav  York

I, GARY  L. WITTMAN,  notary public,  duly qualified,  oommissi  mom  mA

acting  in  and  for the County of  Kings,  Stme ofNew  York,  do hereby cetify  on this 26" day of

December, 1997 diat:

1, Before me personally  came Ms. DaielIe  Silbeqleid  known  to me, who

being  by me duly sworn, did depose and say tit  she is siging  her name on the foregomg

imt,  in my presence, as a duly authorized  attomey in fact for, and on behalfofthe

persons  listed on Schedulelhereto;

2. Before me personally  came Alessandro De Giorgis  and Richard  S. Aldrich,

Jr-, each 'aeing one or  the subscribing  wimesses to the foregoing  insm;went,  known  to

me, each of  whom being by me duly swom, did depose that they reside at 244 Madison

4venue,Apt.  9L,NewYork,NewYorkl00l6andl36East64"Street,NewYork,New
York 10021 and that they know Ms. Daielle  Silbergleid  m'id thatthey  were present art

sawsaidindividual  exeaxte the foregoing  ient  in New  York,  New  York onthe 26"

day of  December, 1997, having signed themselves, same irsmment  in my presam  on

this 26" day of  December, 1997.

Intestimony  whereofIhave  hereto subscribed my name and dfixed my Notarial

Seal this 26"  day of  December, 1997.

z  iVJL

GARY  L. WITTMAiN
Notarv  Public  in and Tor the

County  6€ Kings

';o.  24Affl61'l
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CONSO-GERAL  DO BRASIL  EM  NOVA  YORK

Reconhego  verdadeiri  :t  assinatura, no documento aaexo, com ,,.  pigina(s),  dg

xzgq      -de  y(lHH  Estados Uidos  da

America. ,  para  coamua onde convier, mandei passar o presente, que assLnet e fiz selar, com o Selo de

Armas destaRepartigb  coasular. n dispezAvel  alegaliza$  daassinaturadaAuforidadecoar,  NUS

termos  do artigo  2", do Decreto n" 84.451, de 31.01-80.

NovaYork.em  27 mo  199s

Recebi: Rj  2a .00 (ouro) ou

27ii Iagahaifon 4thu  docwnant dmt  mply qpravaZ w accgptma 4itx  comb.

T lfll  i @'r 4yly4,  4s. (  aa
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SCHEDULE  s

TO ACuOWLEDGMENT

OF TffE SRAJFJfQT€  AGeFNT

DA!'a  VALENTE  DANTAS

PER5aO mA

DORIO  FERMAN

RODRIGO  BWG  ANDRADE

ARTHUR  JOAQUIM  DE CARVALHO

LUIS  RgBERTn  nF?tflAF.rn  AT MFTT)A

ROBaT  E. WILSON,  m

CVC/OPPORTUNn'Y  EQtffi'Y  PARTNERS,  Lm.

OPPORTUNffY  nffiST  n  INC.

ffNYLMjlll4)  l
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Cried  Tntem

Call/put  uponexit

VestingofPoints

Daith  and dimbility

Ownerqhip  ofCWinarv  Shares

Mechanics  on howto  adjust  ownaship  interest

Call/put  upon  exit

Dathand  disability

Cnrnpmtqmnn

Annual  sdgy

Semi  bonuses

5171716
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UIHJil-IIIH!%  A€*Ht'Jl-MINT

ThisAkmadatbaXP$ofl)egamber  1997.

BKi  (1)  CVC/OpprtuityEquityPirtam,Ltd.whosesgioffioais
ffltuateddP.0.  Box 309, Uglam Houm, !3outhChwh  Stmt,  Gmd
Cayman Idands  (the 'Company'),md

g)  luisRobatoDamamAlmeidi(thaaDixmr')

WHKWBY h  Company a@emtomploy  dieDimtoramdie Dimoragmsto  accept
employmesduring&  tgmofthisAgmmemuharmed,ntha  €ellomngtatnsand
coffltionsi

1. $flnltlnni  ad  Tnterpntatk>n

1.1 tbe'BmafmamtbaboardofdimctonofUmCompy,

1.2 "Intallactualxperty"meansletterspatent,tiimffiwlaffiigtakbiJ<h

unr*g)d  desigm,  utility  mr!pls,  ran7#gA+v, !nhliffling  s4migq <nights,
appliations forgy  ofthe roqohigandt!a ri@to  apply ford'mhi  suiypmof
the world,  discova'ias*  geattons, Invmtiom  or improvments  uponoraddioni  m
w  invmtion,  ooafidemiajinformtion,  know-howmdaayresamh!ortrelating
h  87  @f"tha above )mentioned bulinThb uauiiii  l%lll 111€ I II Hiqiii ii  if <ij iaOl moral
rights and suiy fflmilsir rlghts in any cou.

13  the 'Pa'tnership'  means CVC/Opportumty  Equity  Pa,  Air-

1.4 TheaShareholdersAgmment'meanitheshamoldarsa@wn*ntdatedDecember
30, 1997betweenRodrigoBheringAndrade,LuisRobartoJ:ffimarcoAlmai&

AnhurJoaqu%m da CarviTho, Robert E. Wtlaon, III (colldvely,tog*arwith
Daniel  Vadmta  Daritas ('Dantas')  and Persio Arida("Arida'),  the aDirectorl).
Opportumty  Invest n. Inc,,the  Company, and k  odierpartia  tto  hm  time to
die-

L.S Wmdsimpordngone@aidarincludamlgendgsm!womiuiportingtbeiiqgular
include  da  plund  md  net  

1.6 Any'attoimtutorypmvisionbedeanedtoimludeirefmncetoq
statrymodificadonimre-anamaatof  it.
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1  Term  off,mplnymvnt

2

TheanploymemoftbaDtrlomnmamonDem30,  1997amshalloondnue
untiltamlnatmpumaittoClaw9  below.

3.

3.1 ThaDiramrdudlbeemployedfhlltimemthebusinmoftheCompanyandits
dfllimmand  l pdomi  all dutias conmctal  with  such office  astha Board my
from  time m time direct,  which  duties shall indude,  widiout  limttation,  the
followbig:

(a) tea@outmpoliciaandpmimplaaeatedbythaBOm-

(b)  €omgidmthepmfidityofdiebuiofdxCompanyin
an efficiat  acdeffedvebiu-likemannar.

(c)  tolWseandeommunkatewi&ihaDimoftaiasmaybenemmy.

L) =,==':

(d)  mtakasmagtionsumaybenmmarymonwithdieCom's
mis s   pwofdi*Parmmhtpu  ded  fkvm time to die  by

tba&mi  imiludingori4ating, yJn4  mwhiriq,  mgotia% md
alo,monitomgamimizingpublidybid  pi'fVkLll  m@vliaffl
equity and equity mmd !mrents  ineompaias  bmiandprimarily

opmdn@ laBmil.

3.2 DmngthawminmcaofhixmploymmtunderthisA4em,dieDmiordiall
(x)  be requlraito  davmhis  wholetbne  amattenaonto  the businessdthaa
Compmy,m  (y)not,  withoutdie  priorwdtt*nmisemoftha  Boardbutmbjccl  to
ml} digloau'*inaccordma  withgenatl  kwaind  thaArtialsofAmmmonofthe
Cmapsy  (in rdation  to (b) only),

(a) engage in any other businms; or

(b)  b*conmmdorintemgtdinanyothereompmy.

NYDOCSOlm21  l
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4. Tri iiiiiiiiii  iilEuii

3

4.1 TbeCompmydallpiyt&Diif!xadadary(whir:hdallacmafk'mndayto

day)  ah  mm ofUS$}2,000parum  payable tnomMytnamaaontha  [ast
bwinmdaiyofeghmondi.

4.2 Theaidsdaryihallboreviewaimuallyidinth*Board'sdimadonmybe
immsad.

4.3 mamidon,thecompan7mayiinitiagretion,paytotheoirectorabonussubjem
to tbeterms  oftbe  Shar&lderiAem.

4.4 TheDorJudlalsobedtlaitonchotharfitsumybe  aghedbetween
the Comp  and the Dir  from  time to time.

5- 

The Company  dun  by  my  ofreimburmmentpiy  orpmcureto  be pM  tothaDtrg'tor  all
resisonablatraVding,hotelandothvexpewholly  mrlmivply  snr1 nmpusnlyinmiwri
by him  in or about  the pdormaca  ofbis  dutia  underthis  agrmnentPROV!DED  that ihe
Dtrector, if  so quired  by the Company,  provtdesraasotmbl*  mdenca ofdie  expaiditure
in respect ofwhichhe  claims  reimbumt  ad  had obtsaned prtorm  from  tm
Company  for  such axpetises.

6, Rmni  t>T Emplnympnr

The Director*all  wo*  such hoursas  may fmm  time to time  become necessary inorderto
meet The needs ofthe  Company's  business.

7,1 Dimmrbmtitlaitouib*ur(4)weeksholidayinuchca)aidaryear.

8- !

8.1 TheDirectortsentitledtohisfullsalaryfortmflntninety(90)dayiofslckkeaw

takan during  any coueautive  twelve (12) montod.

8.2 Afier  the first  ninety  (90) days of  sick leave taken during  any consecutive  twelve
(12) month  period,  the Dimtor  shall be mtitled  to a furdier  ninety  (90) days of
mpaid  sick  leaVe,

W  i
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4

83 !bDtsabmtworkhmaqrmmThripgiodorpario*in
mm  ofllO  iaq  twlq(12)momhpadod,tbeCompa7  shdlbemtided
to tam!natetheimploymantamytime  %ndb  totheDbmm.

9. Thiitlnn  nfl?mplim*nt

The  *mploymmt  oftha  Dimtor  shall  be tamimta!:

9.1 uponthedisiolutionoftheParhip;

9.2 bythecompgywitbutmicairtbeoriiHtyormybmmofafiductary
duty, fhiud, bad fii&  B;mumig%enceorwl114il malfmiow  €fi coawithor
affpmngthp  hiiv%ipv*  ffltheyorindiemntofanybmdiorno>
obsavam  bytbe Drofany  ofthe stfpulmiom conmnal  intbis A4pwnent
week  is rusy   u  the Company's lmamt;

9.3 §elthgpupoagtviqtheotharnotlauthan3days'miticeinwriting;

9,4 uponm*nimmrcaas:mbeaDirgatoroftheCompany;

9.5 iftbeemploymentoftheDirstheCompanytobecomesubjectto
, taution  in  anyjtu'tsdietion.
I

I

l 9.6 InthemrctuutwessetouttnCluseL3.
10.  Confftl*n%llty

10.1 TheDiactorisamrethitinthecourmofemploymentundertMiAgeememhe
wtll have xessto  mbeentmmiwith  iffmmationtnrespectofthe  buslmssof
h  Companygid  its dealings, mnqqrofinni inrl pffqirs an ofwhlch  Wmmation is or
may'be confidential,

10.2 'nxDirrl(exce@indiepropareomaofhiadmm)duringordtarthe
period ofhii  mploymmundartMs  Agrmnent divu%e w axsy 4aaiu  whamvvi ui
odiawis  mak*w  of(and  shall  whts  bemandeazrsv  pmmtdiapubllmtioa
or  dixlosw*  of)smy  tndes*mt  orany  mnfidemlal  Informattm  ax'ca'ntng tbe
bu  ofth*  Compmy.

10.3 A)lnovsmmamorumofanyorconfidentiallnfonmlonmingthe  ,,
lmsofthe  Compaaywbididall  beaquka4  rm'wdm"made  by tbe Di

dumgtbe  comeofhisemploymemdiall  badiapropaty  ofibeCompany  snd

NYDOC$OJ44@N  I
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5

dallbiimJli7  dbDtommeoudmyaitbmtbssbahalfgtha
mmimofhisampkorztberequestoftheBoardatmytimdd!e
eoume onmemployrnant.

11- hiffllle'cmlPgaem,

11.1 ThapadaroremdmthaDimtormaymakeldiscoveroraeatelmngtual
inthecoofhtsdmasmderdiiia@ememaidtbatintbii

mspecttha DihasaspecidoblidontofthaintawtioftheCmnpaw.

11.2 IfatanytimsitbutnghiianploymaatundarthtiamenttheDirectormakeior
discovmorpgdcipata  €0 tbemabl  Or bQ  Ofany Imnectui  !
rateing moicapabl*  ofb*tngusadinthabusmas  forthetim*  bffln@ cm"al  on m
b  Compay,  Ml  datailsofdic  mtcllmm%perty  ml  immodisbly  ta
mmmuniated by him to the Compa@ w& sba be the dmlute  pmpmy  ofthe
Company. AttmrequmtandexpaseoftheCompmy,theDrsgiwand
supply di  mhiimmatlon,  data,dawingsandasdstanceumay  bemquisite  to
sable  thaCompanyto exploitthe Intellg%J  Pmpertyto  thebatmvantage  md
dian agecute di documenb giddoall  th%s  wMchmy  bcxesa7  ordesirable
rmobmniHpamt  orotherproteotion for the Intellecm  Proper7 inmh  psm  or
the world u  may be ifled by the Companyor  u  itmiy  direct.

11.3 TheDireetorb'mocablyappointstheCompanymbehisaaomayinhismxmd
onhii  batalflo  sign, ega;'utemddoey  suchinmumemorUiing  odly  to
useh'sname ffirthe pqoaeofgimgtobCompaq(oritsmmim)thaMJ
banaflt oftheprovisi  oftMsclausasim iafavorofa'ytbW  aeardflcm  in
writing signed bymyDireaorortbasemwyorthe  Company dmgy  it
orzt  &b  widiinthaaithoriy  aonf"abythiid  duill beoonclusiw
mdence dat mh  b theesz

11.4 Iftha}ntdlemaj%panyisnotdiepmpetyof'theCompag.theCodiall
hatVItherighttoq=rffimiroritsnO=aitbao=tor'lr  intba
Im*llstual%partywithtn3mnthsdterdlsdawpurmntmdais  ll.2ibow
on mind  reammle tans  to be agmd ormtled  by isingle  gbm'dor.

11.5 RightiandobligationsundarthbdausasbaillaimnueinfomdmtaffllOnOf
o thisagraemantinmpectorl1amud%partymadedurbi@thaoDixts*f

mploymt  underthm a@eaaent and ahall be b$  upemhii npmamti.

N  i
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l2- ?liiu  iullJ4il$ini

6

The Dimtorenants  with the Cy  thithewill  not forthe  period fi2  (tWO)7
dtereeuingto  beanploym  iim4pthii  sgm,  wlthout the priorwrittmeonsatoftha
Boaird,inmmationwiththagyinB  oaofmyaa  lgto  oriiiwiiiliuu  wiui
€h  businm  ofthe  Compmyorthe  Pgmenbip,onbis  own f  ormbaofmy
parson, fimi  or compgy,  directly or indimtly;

t2.t  topmcumordem;eomordoinatwithanypemn,flrmmoompanywho
has at any thm  during the 2 (two) yms  immediately pwrprHng airh  rffltH  rlrmp
buainesswtththeCompanym  di*Partaamp;  or

dudnftm2(t'W)))Wli!nnie&tdypmedingmhmiutionbeanamployador

PROVmm)tbatnotbiqtnthtsclawshall pmhibitthemkingorpmcurjngofor
the doingofbusinesamglmingortothdusinem  mbuimsmlkJ  &V&.

13. Ni!n rliinBipllJluu

The DmmlWith  the Cs)mpan7thathemll  tct,  stdfor2(two)yandkar
castng  to beempl  underthis  ant, withoutthe priorwrmmmwntdthe
Bom'd, dtba'rdomorjoy  with  orumaqe,  agent, mmltamor  mpkofany
PaOfk  flrmormy*dimtly  ary  my  onorb  aagaaed iaaayaativityor
bwineuwhiahsbajl  be meompeti&n  withthabi  ofthaCompanyor  lba
Pammtdp.

14. !%pm4tls  npillny

The Diraatrdiall  be bound(shallpmamtbathlispow  admimrdfflldmdall
abide), bythenilaandpmeedumoftbaBoa4aangbdtimamdma.inraspaatof
the qui,  sale,ax*orXbardiapositian  ofaydigas  orodiersauritiaofmy
company  maodiw  eatity  orseau4ttai  dariwd  from  sudi  ihga  W  s.

15- ni iJ3iiiilliiii  N<Jlll D! aef*rmbipffl

Uponthe  tmnina6on  by whatevermeansofhisemploymmundarA

15.1 theDimiordallattbaraquastoftheCompaqedimdymip6omaffleea
adlraetor  ofth*  Compay  withoutclalm  fnrrppminn,  awl hi tba evemofhis

am  )
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i
7

&ilureso  to do. thaCompaay  isbmby  imvocably  a*'irisedm  appointsomepasonlnhiammemdmihisbdidtostpandmvh
 m4gnstfnn  rvrresious  totha  Compgya,  d

15.2 ffieDorsmiaotwithoutthecotamtofthaCompanyatinydm*thaadter

aanthima:if  still  to be connected mth  the Compmy.

16. J

Th*Directorshall  be mdmnifiad  om ofthem*ts  ofthe  Company :hm  sind tdlmloni.  eedbip, costs, aharges, tows, domes ad  expenses whiehha shun ormaytg'ur  orsby  reason ofmiy  gtdone  orornittedin  ormutth*  aecutim  dhLidutyadireaor.exceptmh  (if  any) uhe dudl lneurorby  ortbroulhb  breghofaflduCla!Yduf7,bud,bad%th,gmssmgligmmorwi11fiil
 msitrmuny, iyltpndmdbreghoThf< nhl%*Nnw  jpmmr1ppnrh% nhl%fflpviirtder arqrrulm or mum  fkomtima totime  by die Board,  gidthe  Dimw  l not beauuwerable  rortheats,  receipts.neglectsvdefkults orgy  other diremrunlm  the saa'le shall happantbmuditba bmofafiducisiry  duty, fraud, bad &tth,  gmisnegltgenca  orwillfkil  malfeasancaofth*

17. G<mrnlnv  Jay  and Jurlstllrt%iy

17.I  ThisAgreetnenttigovemedbyandsballbeconadtnamwThCay

Tslads  law.

17.2 TheparUatothtsAgrwmmtgbmittothemludvaJurlsdietlmoftbaCayman
Islands goads.

18- !

Nmleaimybagivanby  eitherp4  byleaeraddto  theotberpa$ at[intheagorthe Cora)  its r4staml  office rortb*dm* beingaid(in dioaagofthe  Di)  hislastknmvnmdaz  ntice givan by lettglbedaamltobtvebeen  4wn  atthatimmwhiehds  woukl  bad*livegaHnt'aa'ycoum  ofpost  orifde)ivmdbyhand upon bli  and in pmmg kia by pop it shdl  be sctmtm  pve  thatibeno&vwu  propeJy  atMmwrl  ffl4  postprl

19- 

bmXedas  a Dsd  h  day and )'egfint  above mtzm.

N'laDO5!4Q  l
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INWm'fJCS8WHE)Rf:OF,th*Companyhucmaithis  agtobamumadtha
t)babaammhidudtheby  andywbdogmttai.

/ 17 6L  /  Is

Fmd  forum  on behalf

ofCVOOpporbinity  %uity

Wttnera:  '-'-  a""

NY')&&u  ff
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bbofNwYork

County  ofNav  York

I,aARY  L. WffTMAN,noffl7  pubuc, duly qnali$rl, tarvmm'n!'mpd, aaad
gtin@inmhdsCowy  of)augi,  StmofNwYork,&hmbycarti6  ond*2f$of
Deambar,  1997tj'w:

being by me diy  swom, diddepose mdaythatb  is slgHhernme  mithefmtloiq
tnatument.  inmy  pmaaa,  aaaduly  aahorimdanoniay  Inbctk,udon  behalf'dtha
pemni  lixtedon  Schedule I hmto;

2. BdmmpammllyeameAleiuakoD*Gio$adRiahamS.Akki&
Jr., aadibdag one oftha aibgrib%wimam  to them@  iuauuua4  kiaiu!LEA
me, amofwhom  batng by me duly  s  diddepoathsmi*  a244  M
Av*ma,Apl  9L,NewYork,NewYmkl00l6g'dl36East64"StmlNwYo4Nav
Yo& 10€)21 andthathayknowMi  Dmelle8uba'deidamithatwwpmmfflvl
awafflhaliv!Jual  mubthafaapin@mNawYm'k,N*wYo*aids26"
daytdDmmbat. 1997,havlnB'3dgnaddva,ssaiminmypmmoa
dm2PmyofDecmib*r.  1997-

Iuka4hu  wliiibu[IluiveheretosubscribedmynameandafflxairnyNotgisil
Seal this 26" day ofDgember.  1997,

)g,,tt.a
GARY  L. WffTMAN
Notary  P'ublle in md  for  the
CouutyofKlap

W  L !ffffThMN
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SCHEDULE r
TO ACKNOWLEDCiMENT

nP m  nTRFYTnR'i  AnT?T'W1!l"1,

JamHlll*5  I

P.II

0217


