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REASONS FOR JUDGMENT

TAYLOR, J.A.

The appellant, CVC/Opportunity Equity Partners Limited:~a=€&yman-
incorporated investment company carrying on business in Brazil, brought this

action to recover $1,000,000 (US) in “‘signing-on” benefits received by the
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respondent, Luis Roberto Demarco Almeida, a “deal maker” dismissed after a little
over a year in its employ, and for a declaration of the extent of Mr. Demarco’s

beneficial interest as a shareholder.

(a) The Background

Executed agreements were entered into with respect to issuance to
Mr. Demarco of a single share and some of the terms of his employment, but these
did not deal with the terms on which he had earlier received the $1,000,000 (US) in
benefits -- $500,000 in cash and a $500,000 investment in the group’s mutual

funds -- or with the extent of his beneficial shareholding.

Mzr. Demarco’s terms of employment were said by each side to have been
first settled by oral agreement during the month of October 1997, in which his
employment began. Mr. Demarco contended that the deal was made a day or two
before he started work, and says that he would not otherwise have left his former
employment. The company maintains that the terms were settled almost three
weeks after he joined its staff. The company contends that Mr. Demarco received
the $1,000,000 as a refundable advance, in cash and investment, by way of security

for future distribution of profits by dividends and bonuses, together with the right
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to acquire a 3.5 per-cent beneficial sharcholding incrementally over five years in
its employ. Mr. Demarco maintains that he was to receive the $1,000,000
unconditionally, along with an immediate 3.5 per-cent beneficial shareholding, as a
“golden hello” with no strings attached, and that he later agreed to the company’s
proposal that half the money be invested for him in its mutual funds, as a

demonstration of confidence in the organization.

The company sued for the return of the $500,000 paid in cash, for the right
to retain the balance of the $500,000 invested in its mutual funds, for recovery of
$56,451 by which the investment had declined in value, and for a declaration that
Mr. Demarco’s shareholding, accruing at 3.5 per-cent over five years or 0.7 per-
cent a year, amounted to 0.875 per-cent in early 1999 when he was dismissed for
what it described as “bad performance”. The company maintained that
Mr. Demarco agreed he would return the $1,000,000 in signing-on benefits if
dismissed for “bad performance”, and that he was properly dismissed for that |
reason, while Mr. Demarco denied both that he had been guilty of “bad
performance” and that he ever agreed that this would be a ground on which the
company might call for return of the signing-on benefits. He sought by dismissal
of the action to establish his right to retain the $500,000 paid in cash, to receive the

balance remaining after market losses of the $500,000 invested for him in the
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company’s funds -- then being held on terms by Cayman attorneys -- and to have
his equity interest declared, in response to the company’s claim, at a fully-vested

3.5 per-cent beneficial shareholding.

After a 10-day hearing the trial judge found wholly in Mr. Demarco’s
favour, both on the case as pleaded and on the unpleaded grounds that an oral
agreement for repayment in the event of “bad performance” would be void for
uncertainty and excluded by the parol evidence rule. The judge found the evidence
given on behalfl of the company to be “manufactured and false in all its material
respects”, and described the company’s conduct in prosecuting the action as “a

gross abuse of the process of this Court™.

The company seeks a new trial.

It contends that the judge made errors of fact and findings contrary to the
weight of the evidence, failed properly to consider and understand the evidence
and resolve essential issues, and erred in matters of law and mixed law and fact. It
says that the judge’s persistent interventions during the presentation of evidence
rendered the trial unfair, and that an informed and objective observer considering
the way the trial was conducted would conclude there was a real possibility that the

court was biased. It says also that the way in which the trial was conducted
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contributed to the errors which it alleges in the reasons for judgment, and that an
informed and objective observer considering the reasons for judgment in
combination with the manner in which the trial had been conducted would go

further, and would conclude that the court was, indeed, biased.

Counsel for Mr. Demarco says that the judge did not err in his reasons for
judgment, that he properly engaged himself during the trial in a more active style
which, counsel maintains, judges are today encouraged to adopt, and that the
judge’s criticism of the company’s case, and adverse attitude towards some of its
witnesses, were warranted by inconsistencies in its pleadings and in positions taken

by it, as well as by the evidence it presented.

(b) The Judge’s Task

There were incongruities involved in the case for both sides.

Mr. Demarco maintained that the company promised him an outright
$1,000,000 cash payment, and an immediately-vested sharcholding of perhaps
greater value, in addition to a salary of $300,000 (US) a year, with no obligation to
remain in its employ for any period of time. The company maintained that the

signing-on benefits were in the nature of a loan or advance to be repaid out of any
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additional remuneration attributed to him in excess of his salary, which would be
divided as between cash and debt-repayment according to a formula that was never
in fact engaged because he was granted no remuneration in addition to his salary

during his 16 months in its employ.

The positions at various times taken by the company with respect to

Mr. Demarco’s shareholding were markedly inconsistent.

In its original statement of claim the company asserted that Mr. Demarco
was entitled to subscribe for 1 per-cent of its shares and 1 per-cent of the shares of
an associated Brazilian company by which he was said also to be employed, with
no mention of any obligation to relinquish his shareholding on termination. In an
amended statement of claim filed two years later, after Mr. Demarco indicated he
would bring a shafeholder’s winding-up action, the company maintained he was to
become a 3.5 per-cent shareholder incrementally over a period of five years in its
employ, and that if he left its employ he was to relinquish his interest “at its then
value”. In affidavit evidence the company said that Mr. Demarco was not in fact
entitled on termination to receive the value of his shareholding at that date, but

only its par value, that is to say $1.00 per share.
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The Judicial Committee of the Privy Council upheld the decision of this
Court dismissing an action brought by the company to restrain Mr. Demarco from
bringing the winding-up petition: see CVC/Opportunity Equity Partners Limited et
al. v. Demarco Almeida [2002]. CILR 77. The petition thereafter brought by
Mr. Demarco has been the subject of interlocutory proceedings in the Grand Court
and this Court: see /n Re CVC/Opportunity Equity Partners Limited [2002] CILR
531 (C.A.). In the decision of the Privy Council, given shortly before the trial of
the present action, Lord Millett noted (at p. 87) the changes in the company’s
position with respect to Mr. Demarco’s sharcholding, and observed that the latest
version, contained in its amended statement of claim in the present action, sat
“uneasily” with the company’s contention in the winding-up proceedings that the
shares were to be valued on a liquidation basis rather than, as previously stated, at
their “then value” at the date of termination, that is to say their value as shares in a
company in fact carrying on business as a “going concern”. In the present
proceedings the controversy regarding his shareholding seems to be limited to
whether 1t amounted to 3.5 per-cent or 0.875 per-cent, or perhaps 1 per-cent. To
the extent that the question whether he was obliged to sell his shareholding on
termination was an issue at trial, it seems now to have been overtaken by, or

subsumed in, the winding-up proceeding.
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The trial judge was thus faced with difficult issues of fact that had to be
decided on the basis of conflicting oral evidence, with little assistance to be found

in conventional commercial practice or ordinary business sense.

The judge’s task was complicated by the fact that English was not the first
language of the principal witnesses for either side, some documents were poorly
translated, and the relevant dealings had been conducted in a business and legal
environment different from that which prevails in common-law jurisdictions. The
action was one of a number of concurrent proceedings involving the Opportunity
group and Mr. Demarco, in some of which the company’s conduct attracted
judicial disapproval. At the outset of the trial counsel for the company sought an
adjournment, stating that preoccupation with related proceedings had prevented
them from properly preparing the case to be presented at trial, but the application
was denied. It was not suggested on appeal that the judge erred in principle in
refusing the adjournment application, but it was a decision that inevitably resulted

in difficulties for counsel and the court.
We will discuss certain central features of the case, and the manner in which

they are dealt with by the trial judge in his reasons for judgment, before addressing

the way 1 which the trial was conducted.
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(c) The Negotiations

Mr. Demarco’s case was that he reached agreement on the terms of his
employment with Persio Arida, then head of the Opportunity group’s Sao Paulo

office, on October 11 or 12, 1997, and started work on October 13.

The company contended that agreement was reached only on or about
October 31, 1997, when it paid $500,000 (US) into Mr. Demarco’s New York bank
account, to be followed on November 3, 1997, by payment of $500,000 (US) to its
transfer agent for investment in its mutual funds in Mr. Demarco’s name. By the
end of the trial the parties seem to have been agreed that Mr. Demarco’s
employment started on about October 13, 1997. It was common ground that the
agreement was oral, but there are documents dealing with proposed terms said to
have been written both before and after that date. Mr. Demarco produced an
undated memorandum which he said Mr. Arida approved on or about October 11
or 12, 1997, causing him to leave his current employment and to start work with
Opportunity one or two days later. This document, headed “Our Deal”, sets out the
terms as: (i) “3.5% initial stake, which may reach 5.0% within one year”; (ii)
“payment of $1,000,000 net, as a signing fee”, to compensate for loss of benefits

from his current employment; (iii)) Mr. Arida and Daniel Dantes, head of the
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Opportunity group, to accept responsibility for the signing-on fee; (iv) a 6-month
term bonus, to be calculated according to a proposed formula; and (iv) salary of

$300,000 (US) a year. The memorandum is reproduced as Document 1 in the

Schedule to these reasons for judgment.

There are three later written communications in the form of proposed draft
agreements, dated between October 21 and 24, which show negotiations to be in

progress, and suggest quite different terms.

Mr. Demarco sent an e-mail dated October 21, 1997, to Veronica Dantas,
sister of Daniel Dantas, head of the Opportunity group, herself a director of one of
its companies and the holder of power of attorney on behalf of the plaintiff
company. In this document, which 1s headed “Memorandum of Understanding”
and a copy of which is directed to Mr. Arida, Mr. Demarco records proposed terms
intended to constitute a binding contract of employment on acceptance by the
company. An English translation, apparently accepted by the parties, is

reproduced as Document 2 in the Schedule to these reasons.

The memorandum, as translated, proposes terms for repayment of what it
describes as an “advance of $1,000,000”, such advance to “be deducted from

dividends and bonuses”, presumably meaning to be reduced by such payments, at a
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rate of 20 per-cent of such dividends and bonuses, to increase to 30 per-cent “until”
(presumably meaning when) “at the end of 1998 the partner’s shareholding is
increased from 3.5 per-cent to 5 per-cent”. Writing 10 days after the date of a
conversation with Mr. Arida in which he says the terms of employment were
agreed, Mr. Demarco here describes the $1,000,000 signing-on benefit as an
advance against future dividends and bonuses, not an outright payment.
Consistently with the deal he claimed to have made with Mr. Arida 10 days earlier,
he proposed an immediate 3.5 per-cent shareholding. This is to increase to 5 per-
cent at the end of the following year, something stated only as a possibility in the

undated memorandum (Document 1). He adds:

In case the above-mentioned partner resigns from the
company by his own choice he will re-imburse the
remaining unpaid balance of the advance.

In case the company dismisses the mentioned partner by
its own volition, the advance will be automatically paid
off, nothing being due by the partner unless the dismissal
occurs by reason of improper conduct.

The e-mail message says that it will have “legal value™ if electronically signed by

the parties. This did not, of course, happen.
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A lawyer for the company responded by draft letter of October 22, 1997,
proposing terms which make no mention of the amount of any immediate
shareholding but contemplate Mr. Demarco having a 5 per-cent shareholding at
some later date. This draft letter deals somewhat differently with the manner in
which the $1,000,000 advance will be repaid out of future remuneration. The
original Portuguese-language version of the draft and an English translation,
apparently accepted by the parties, are reproduced in the attached Schedule as
Document 3 and Document 4 respectively. With regard to repayment of the
advance, the draft letter proposes that 20 per-cent of net remuneration, including
“dividends, wages and profit sharing” attributed to Mr. Demarco by the Cayman
company (the present plaintiff), and 25 per-cent of such remuneration from the
Brazilian company, be “deducted” from the advance, presumably meaning that his
indebtedness on the advance would in this way be reduced, to be increased to 30
and 42.8 per-cent respectively when Mr. Demarco’s capital participation in the two
companies “attains 5 per-cent”. The draft letter, as translated (the phrase in

brackets being part of the translation), continues:

5. In case you resign from the company by your own
choice the balance due of the Advance registered in the
graphic account will have to be paid off, added of interest
based on the LIBOR rate for loans in dollars (6 months).
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6. In the same way, if you are dismissed from the
Company due to misconduct or bad performance, the
balance due of the Advance registered in the graphic
account will have to be immediately paid off, added of
interest based on the LIBOR rate for loans in dollars
(6 months). (“bad performance” is crossed in the
Portuguese version, but it is handwritten that “bad
performance is crucial™.)

The draft letter proposes that should Mr. Demarco’s employment be terminated by
reason of a buy-out of his shareholding, or because of incapacity, he will pay off

the advance without interest over a period of 30 years.

These last two documents are exhibited to an affidavit sworn by Ms. Dantas
on June 22, 1999, for the purpose of interlocutory applications, and entered on
behalf of Mr. Demarco as an exhibit at trial. They are referred to in her affidavit
and in a responding affidavit of Mr. Demarco, also entered as an exhibit at trial.
They were referred to and described during the cross-examination of Ms. Dantas at

trial, and alluded to during the cross-examination of Mr. Dantas.

The documents were not accepted on appeal by counsel for Mr. Demarco to
be part of the evidence at trial. Copies were for some reason not included in the
exhibit book with the affidavit of Ms. Dantas, to which they are exhibited, when

that affidavit was entered at trial by counsel for Mr. Demarco.
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In Paragraph 9 of her affidavit Ms. Dantas says of the two documents that
they were “exchanged during negotiations” and set out terms “subsequently
changed in the necgotiations”. She says the words “bad performance” in the
October 22 draft were struck out by Mr. Demarco, and that Mr. Arida added the
notation: “pad performance is crucial”. After further discussion, she says, “it was
agreed that the term of the engagement should include dismissal for bad

performance (inter alia in effecting deals) or misconduct™.

A further draft letter addressed to Mr. Demarco dated October 24, 1997, was
cntered as an exhibit at trial. A proffered, and apparently uncontested, translation
1s reproduced in the Schedule to these reasons as Document 5. The $1,000,000
payment is here described as an “anticipation” from which deductions are to be
made in respect of remuneration assigned to Mr. Demarco by the two companies in
excess of his salary of $300,000, at the rates of 20 per-cent and 25 per-cent
respectively, to rise to 42.85 per-cent when Mr. Demarco’s participation reaches
5 per-cent. The draft proposes that Mr. Demarco be required to repay any
outstanding amount of the advance with interest over two years should he be
dismissed “for a just cause (which comprises the reasons forseen under art. 482 of
the CLT, as applicable)”. There are proposed provisions for repayment in the

event Mr. Demarco should leave of his own choice, or his employment be
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terminated for a reason other than “just causc”, as defined. No mention is made of

any initial shareholding, or of the circumstances under which his shareholding

might, as snggested, increase to 5 per-cent.

Thus there was reference at trial to three documents created during October
1997, after the meeting with Mr. Arida at which Mr. Demarco maintained his
contract was settled in accordance with the terms set out in his undated

memorandum (Document 1), and before payment of the $1,000,000: (i)

Mr. Demarco’s memorandum of October21 to Ms. Dantas and Mr. Arida

(Document 2), in which Mr. Demarco himself describes the $1,000,000 as an

advance against future dividends and bonuses; (ii) the draft from the lawyer of

October 22 (Documents 3-4), which, like his memorandum of the previous day,

Mr. Demarco accepted as a communication exchanged during negotiations; and

(111) the draft of October 24 (Document 5), proposing repayment terms in an

important respect different from those contained in the draft of October 22. All are

drawn so that, on acceptance, they will become binding contracts.

The significance of Documents 2 and 3-4 is apparent from the evidence at

trial of Ms. Dantas and the affidavits of Ms. Dantas and Mr. Demarco, entered as
exhibits at trial. The affidavit of Ms. Dantas was considered by the trial judge, and

referred to in the reasons for judgment, as was Document 5, in itself an exhibit at
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trial, of which the judge notes in his reasons that it was disclaimed by the
company’s witnesses; Ms. Dantas said it was probably prepared by the company’s
lawyer, who she described as a lawyer of “common trust’, after discussions with

Mr. Demarco, and did not reflect the company’s position. Because Documents 2

and 3-4 were for some reason not physically included with the affidavit that
exhibits them, when that affidavit was entered as an exhibit at trial by counsel for
Mr. Demarco, nor marked after Ms. Dantas referred to and described their
significance to the case during her cross-examination, and because they were not
put to Mr. Demarco, their importance was not impressed on the judge. There was,
of course, no suggestion by either side that any of these proposals fully sets out the

agreement that it says was ultimately reached.

The significance of these documents — particularly Document 2 and 3-4,

which are acknowledged by both in their affidavits to be documents exchanged
during negotiations — lies in the fact that they show Mr. Demarco to be engaged in
late October, 1997 in discussions involving: (i) characterization of the $1,000,000
payment as an advance to be repaid out of a portion of the remuneration assigned
to him; (ii) allocation of such remuneration as between cash and reduction of
indebtedness for the advance according to a formula differing as between the

companies, difficult for the non-Portuguese—speaking outsider to understand but
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apparently understood by those involved; (iii) a proposal for repayment by
Mr. Demarco of the balance of the amount advanced in the event he were to be
dismissed for “bad performance”; and (iv) consideration of some process by which
Mr. Demarco’s shareholding would in some way increase, or become “vested”,
over a period of time. These matters were the subject of negotiations between
Mr. Demarco and the company at least 10 days after the discussion with Mr. Arida
in which Mr. Demarco maintained at trial that final agreement was reached, and a
week before the date at which the company says that agreement was reached and
when the first of the signing-on money was in fact paid. Mr. Demarco’s position
cannot have been that there were no negotiations after October 11 or 12, 1997,
regarding these matters. His position must have been that there were negotiations
during which efforts were made by both sides to arrive at some agreement different
from that which he said was reached on October 11 or 12, but that these
negotiations changed his original proposal only in that half of the signing-on

money was to be invested in the company’s funds.

In his reasons for judgment the trial judge says (at p. 15) with reference to

the undated memorandum (Document 1), to which Mr. Demarco says that

Mr. Arida agreed on or about October 11 or 12, 1997
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The Demarco memorandum is not part of an exchange of
correspondence. No other memorandum, letters or other
communications relating to the negotiations were put in
evidence. [Emphasis added]

The judge goes on to reject the evidence of Ms. Dantas that the undated Demarco

memorandum (Document 1) was “merely a step in the negotiations that led to an

oral agreement being reached” on October31, after meetings between

Messrs. Demarco, Dantas and Arida and herself. The judge says:

Not only is there a complete absence of any written
record of the terms of the agreement alleged by the
Plaintiff, there is no written record of what transpired at
any of these meetings. [Emphasis added]

Thereafter in his reasons (at p. 26) the judge returns to the evidence of negotiations
given by Ms. Dantas, including her evidence of having taken notes of these so that
the company lawyer could prepare a written contract. At this point the judge again

says: “no draft contract was put in evidence”.

Later in the judgment (at p. 27), the judge deals with the formula described
by Mr. Dantas and his sister for repayment of the $1,000,000 advance from a
proportion of bonuses and dividends attributed to Mr. Demarco by the two

Opportunity entities which employed him. The judge was unable to follow the

VANLIT Library: 224642.2 (WORD)



-19-

suggested formula, and concluded that no such agreement for repayment of the

signing-on benefit had been made. The judge says:

The mability of either Dantas or his sister to provide a
coherent explanation of how the formula was intended to
work contributed to my conclusion that the oral contract
which the Plaintiff relies on was never made. It also led
me to the conclusion that the evidence given by Dantas
and his sister was manufactured and false. [Emphasis
added]

It appears that confusion with respect to the arrangement described by the
company’s witnesses persuaded the judge that there could not in fact have been an
agreement under which the $1,000,000 would be treated as an advance to be “paid-
off” out of a portion of any extra remuneration attributed to Mr. Demarco. Of the
“pay back” formula described by Mr. Dantas the judge says (at pp. 43-44). “There
1s no question in my mind that Dantas was simply making it up as he went along,

although he was testifying under oath”. [Emphasis added]

It is unfortunate that counsel were not in a better position to assist the judge

in understanding the company’s evidence.

The formula which Mr. Dantas described, and illustrated by several

examples, was one under which Mr. Demarco would be assured of receiving in
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cash a portion of his annual remuneration in excess of $300,000 and a portion by
way of reduction of the repayable amount of the $1,000,000 said to have been

advanced. In the proposal which had been made in Document 3-4, the letter of

October 22, 1997, from the company’s lawyer to Mr. Demarco, the amount to be
credited to reduction of the advance is stated as 20 per-cent of the total annual
remuneration attributed to Mr. Demarco by the Cayman company and 25 per-cent
of that attributed to him by the Brazilian employer company, but only if the total
sum were “equal or superior to US $150,000 per semester” [i.e.: $300,000 per
year]. In his evidence of the agreement which he said was reached about nine days
after that, Mr. Dantas described such a scheme, under which 20 per-cent and
25 per-cent deductions would be made from total annual remuneration, including
salary, bonuses and dividends, but subject to a condition that ensured that
Mr. Demarco would receive at least $300,000 in cash, and perhaps somewhat
more. If application of the 20 or 25 per-cent deduction would result in
Mr. Demarco receiving less than $300,000, then under the formula described by
Mr. Dantas Mr. Demarco would receive the whole year’s remuneration in cash. If
for instance, he said, Mr. Demarco were to receive $50,000 in bonuses solely from
the Cayman company, so that his total income was $350,000, then application of
the 20 per-cent appropriate to that company would produce $70,000; when

deducted from the $350,000 the result is somewhat less than $300,000. In such a
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case, Mr. Dantas said, there would be no allocation to reduction of the advance:
the whole $350,000 would go to Mr. Demarco in cash. Despite considerable
confusion, this explanation seems to have a basis in logic, and other examples
given by Mr. Dantas seem consistent with it. The formula does not appear to be
one that would be considered complicated to those involved in financial dealings.
It is very much like that proposed to Mr. Demarco in the October 22, 1997, letter

(Document 3-4), although more favourable to Mr. Demarco. The details that

Mr. Dantas said were not gone into in his discussions with Mr. Demarco, such as
arriving at a “weighted average” when applying the different percentages to
income received from the two companies, are of the sort that a court would

probably imply, so as to give a contract “commercial efficacy”.

The documents referred to above support the evidence of Daniel and
Veronica Dantas that negotiations were in progress after October 11 and before

October 31, 1997. This is especially true of Documents 2 and 3-4. All are in the

form of draft agreements. They show terms being discussed between the company
and Mr. Demarco that include repayment of the $1,000,000 out of annual
remuneration attributed to Mr. Demarco, according to a formula varying as
between the two employer companies which appears to differ only in minor

respects from that described by Mr. Dantas.
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Had the judge had these documents before him he could not have made
findings that obviously influenced him in rejecting the evidence of Daniel and
Veronica Dantas in its entirety, in stating that Mr. Dantas was “simply making it
up as he went along”, and in characterizing the company’s evidence as

“manufactured and false in all its material respects”.

(d) Are the Documents in Evidence?

Counsel for Mr. Demarco takes the position that the important memoranda

of October 21 and 22, 1997, (Documents 2 and 3-4) were not in evidence at trial,

and particularly so since the judge had said that material had to be entered in the

exhibit books in order to be properly before him.

They were, however, described and referred to both in oral evidence and in

affidavit evidence exhibited at the trial.

In her cross-examination Ms. Dantas referred to Documents 2 and 3-4, and

perhaps also to Document 5, when she said the following in answer to questions

put by the judge and by counsel for Mr. Demarco:
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THE COURT: Well, maybe I can shorten it.

Miss Demarco (sic), paragraph 18 we looked at in
another context yesterday in the first statement of claim.
This business about the 25% and the 20% and the total
cash sum which is referred to in paragraph 22.

I have to tell you that I find this -- paragraphs 18
and 22 -- these provisions of the contract, you say were
made orally, very difficult to follow even when they are
in writing.

Now, are you saying that all of this was agreed to
by Mr. Demarco orally in a company that has
$30,000,000 in its kitty didn’t set this out in a written
agreement or even in a letter? Is that what you want me
to believe?

THE WITNESS: Yes, sir.

THE COURT: As I say, Mr. Black, that might
shorten it.

THE WITNESS: It was not finalised the
agreement, but if you look at some attachments, you will
see some letter exchanged between Demarco in which
this agreement is written.

THE COURT: Well, there is a writing that
includes all these complicated terms --

THE WITNESS: It is not a final writing --

BY MR. BLACK:
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Q That is quite misleading because --

A Itis not misleading.

Q -- because you say -- let me ask --

Q  -- because you say -- let me ask --

A Can finalise my answer first?

Q  No. Iwill ask the question because --

A DI’msaying -- I am answering My Lordship--
THE COURT: Excuse me.

THE WITNESS: T am answering him.

THE COURT: Let the witness answer.

THE WITNESS: I am saying that there were
emails exchanged between Mr. Demarco and Mr. Persio
Arida and some of them in those emails, you will see this
written down. It was not a final agreement that’s why 1
said it ended up that we didn’t sign this. So, I am not
considering it to be a final agreement. But, you will see
this in the transcript over here written in one of these
emails.

THE COURT: Miss Dantas, in your original
statement of claim and in these paragraphs of your
affidavit, you are talking about the agreement that was
final and you have said several times and your counsel
has said the employment agreement -- distinct from the
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directorship -- was all oral.

Now you are telling me that there are emails
which are not final, but discuss these concepts; is that
correct?

THE WITNESS: Yes, sir.

THE COURT: But, there is no document
confirming the final arrangement?

THE WITNESS: Yes, sir. That is exactly it.

THE COURT: All right. So, there are emails
discussing the concepts, that the witness says became
part of the oral agreement --

THE WITNESS: Part --

THE COURT: -- but no written confirmation of

- the terms of the final oral agreement?

THE WITNESS: That’s it, sir. And those emails
that — you see that they change over time because they
were not the final agreement. Specifically this part is
writien over there, but you will see the others changing
because they were not a final agreement.

And later, when questioned regarding document disclosure:

A No, sir, I have to answer you very frankly.
What I said in regard to this was I didn’t show the emails
because I didn’t have them. I received two emails. As I
said, the emails were exchanged between Persio Arida
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and Demarco. When Persio left the company, he gave
me a file. In this file, therc was two emails. These two
emails 1 filed. The rest of them, I took notice when
Demarco put them together with his document. So, I
didn’t have them.

o

Counsel then read to Ms. Dantas from her second affidavit what must be references

to Document 2 and Document 3-4:

13. However, when Persio Arida left the Plaintiff, he
gave me a file of correspondence with Demarco which
he had kept: It contained only 2 documents which I
exhibited . . . to my first affidavit.

20. The only major differences between the
documents exhibited by respectfully myself and
Demarco are the annotations. The annotations on the
copy in the plaintiff’s possession are in Persio Arida’s
handwriting, while I assume the annotations on the copy
in Demarco’s possession must be made by him. Either
way, the copy marked by Demarco is not available for
exhibition to my first affidavit and I believe that this
cannot be said to amount to a failure to give full and
frank disclosure

You are happy with that evidence? I wanted to
read it in full to be fair to you.

A I think this is exactly what I said.

And later, in what must be a reference to all of Documents 2. 3-4 and 5:
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THE COURT: What I want to know is this an all-
oral agreement as the plaintiff’s case is or is it partly in
writing; and if it is partly in writing, I wish somebody
would show me the writing.

THE WITNESS: Yes, sir. The attempt was to
have an agreement in writing, which we never end up
having one. So, we end up having an oral agreement as
being the final agreement. But, during this period of
time, not only we had conversations on the phone in the
oral agreement, but also the exchange of these emails
between Persio Arida and Mr. Demarco and a draft letter
that I think a lawyer was preparing to send to Demarco
and in these documents, I remember it. That’s what I am
saying, I recall reading the 300.

So, you ask me if this is written anywhere and I
said, yes, it was exchanged in these documents.

Counsel for Mr. Demarco then has one of the documents which had been referred

to marked as an exhibit. This is Document 5, of which Ms. Dantas had said that it

did not originate from Opportunity and must have been written, by the lawyer who
she described as a “lawyer of common trust”, at the suggestion of Mr. Demarco.
The other documents to which Ms. Dantas must have been referring are

Document 2 and Document 3-4. These were nof marked. Yet later in her cross-

examination Ms. Dantas was to return again to “the notes I referred to before by

Demarco and Persio Arida, the e-mails and so on™.
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Despite the confusion that emerges from these interchanges, it is obvious
that Ms. Dantas did all she could to draw the court’s attention to the memoranda,

including Document 2 and Document 3-4, exhibited to and referred to in the

affidavits on which she was questioned. Since these documents had been exhibited
to her affidavit which was before the court, Ms. Dantas had reason to cxpect that

they would be placed before the judge.

Of particular significance is the following exchange between counsel for

Mr. Demarco, witness and judge.

Q But again — because we’ve rather diverted
off the course that I was trying to take. Have we now
seen the documents that you wanted His Lordship to see?

A Ijustwanted to—
Q Yes or no?

A I just wanted to tell His Lordship that this
agreement was written somewhere. The complicated
description over there, I read in some kind of document
exchanged between Demarco and Persio Arida email,
memorandum or whatever; I have read it.

Q Yes. The document we’ve just looked at is
that the one you’re referring to?

A Could I see the others? I saw two. I know
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Demarco put more than two. Ican’t—
Q  They are there behind that tab.

A In the same tab 77

Q I think so. I am just anxious that you have
an opportunity to refer to all the documents that you
want to tell His Lordship about. There scems to be two
versions of this?

A Yes, it is two versions of the documents.

Q  With more or Iess the same wording?

THE COURT: Where is the second
version?

THE WITNESS: In my case, just after -

MR. BLACK: There are two Portuguese
documents. One the 24 and one the 22° of
October, 1997, ‘

THE COURT: I see. When, in fact, was
the million dollars paid — or the 500,0007

THE WITNESS: When?
THE COURT: Exactly what date?

THE WITNESS: At the end of October, "97
and 3 1st October, after this.

VANLIT Library: 224642.2 (WORD)



-30-

THE COURT: Halloween, okay.
THE WITNESS: Halloween.
THE COURT: Right.

BY MR. BLACK:

Q  Right. Can we then go back to the exercise
that — I wanted to go through the original statement of
claim.
There was thus an invitation to Ms. Dantas to identify the documents that she

wished the judge to see. Her response must be a reference to Document 2 and

Document 3-4. But these documents were not produced. The discussion was

mstead diverted to another document, perhaps Document 5, of which there are

copies bearing different dates, and then to other subjects.

At the beginning of the trial the judge had said that “nothing — and I mean
nothing — will be in cvidence in this trial unless and until it is proved in open
court” or admitted by consent. The judge said that there was to be an exhibit
binder. “We will place into that binder,” he said, “as the document is introduced
into evidence, the exhibits in the order in which they are received and marked
accordingly”. The two memoranda which have assumed particular importance on

this appeal were “proved” in the sense that Ms. Dantas in her testimony identified
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them by reference to her affidavit that was marked as an exhibit, and to which they
were exhibited when that affidavit was filed in court. In this way they were
“introduced into evidence”. But the judge’s direction that all documents proved
and introduced into evidence be placed in the exhibit book and sequentially
numbered was not followed. By reason of that omission they were not recognized

as exhibits at trial and placed before the judge.

Counsel for Mr. Demarco suggested before us that a strict view ought to be
taken of what 1s and 1s not to be considered to be “in evidence”, because the judge
laid down a strict rule in this regard, and for the reason that both sides alleged

— fraud. Counsel emphasized that the judge did not say in his judgment that there

were no such documents as Documents 2 and 3-4, but only that none were “entered

in evidence”. We do not, however, accept that the judge would have made the
findings that he did had these documents, or the evidence of Ms. Dantas regarding
them, been drawn to his attention. The purpose of the ruling to which counsel
refers cannot have been that documents identified and described in evidence but
not put in the exhibit book and numbered would be deemed not to exist. Had
application been made after the trial to re-open the case in order to have these
documents marked, and so that Mr. Demarco might respond to them, it seems most

unlikely — in view of the importance that the judge was to attach to their absence in
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assessing the credibility of the company’s witnesses — that such an application
would have been refused. The severe findings made by the judge in that regard
were not based on failure to have these documents bound and marked. They were

based on the premise that no such documents existed.

We are of the view that it would, in any event, be quite wrong in the
circumstances to say that because they were not marked and bound with the trial

exhibits, as they ought to have been, Documents 2 and 3-4 cannot be considered

relevant for the purposes of this appeal.

(e)_Shareholders’ and Director’s Agreements

In order, it is said, to meet the requirements of Citibank, an international
financial organization headquartered in New York whose funds the company and
its corporate partners were to invest, a joint shareholders’ agreement and individual
director’s agreements, all dated December 30, 1997, were prepared in New York

and executed for all the parties under power of attorney.

In his reasons for judgment (at p. 8) the judge says of the shareholders’
agreement, a copy of which is included in the Schedule hereto as Document 6: “it

can accommodate all of the elements of Demarco’s version of his oral contract
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with CVC/CI [the plaintiff] but not all the elements of the plaintiff’s version”. Of
the shareholders’ agreement and director’s agreement together — both of which
adopt the law of the Cayman Islands as their governing law - the judge says (at
p. 5) that they “contained provisions one would expect to find in employment
contracts and there can be no doubt that in combination those agreements were
intended to regulate every aspect of Demarco’s relationship with CVC/CI”. The
judge says of the shareholders’ agreement that it is no more than an “agreement to
agree”, but that this is not true of the director’s agreement. The judge concludes
(at p.51) that on execution of these agreements, in particular the director’s
agreement, evidence of any prior oral contract involving an advance by the
company repayable in the event of dismissal for “bad performance”, as contended

for by the company, would be excluded by the parol evidence rule.

It must have been known to the New York lawyers involved, and perhaps
others, that the shareholders’ agreement was fundamentally defective. A number
of important terms, including those establishing future rights to buy and sell shares
as between the company and its shareholders, are said in the body of the agreement
itself to be contained in an “Annex A” there referred to. The annex was not
completed when the document was signed, nor does it appear ever to have been

completed. Attached in its place, in the copy of the agreement entered in evidence,
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is a sheet listing matters to be dealt with in it, including several relevant to the

future shareholding and remuneration of employees.

The executed, but thus fundamentally incomplete, shareholders’ agréement
shows that one of 98 shares to be issued, at $1.00 each, is to go to Mr. Demarco.
It 1s accepted that Mr. Demarco was in fact registered as the holder of this share.
Ninety-four shares are to be issued to Opportunity Invest II Inc., a company which
already owned the only two previously-issued shares, and which is described as
belonging to Mr. Dantas, Mr. Arida and one Dorio Ferman. One each of the four
remaining shares is to be issued to four named “deal makers”, including
Mr. Demarco. Messrs. Dantas and Arida and the four deal makers are to bé
directors; all except Mr. Arida are required to enter into a director’s agreement

with the corporate controlling shareholder.

There is nothing in the terms of the shareholders’ agreement that purports to
record the duties of Mr. Demarco’s employment as a “deal maker” — a job he had
by then been doing for 11 weeks -- or that deals with his remuneration, or any
benefit to be received by him other than his single share. Despite its “complete

agreement” clause, it leaves important matters undecided.
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The “bullet points” appearing in place of “Annex A” in the copy of the
shareholders’ agreement entered in evidence show that matters such as “vesting of
peints”, “annual salary” and “semi-annual bonuses” were intended to be dealt with
in this Annex, and the description of the annex in Clause 1(1) states that it will
include procedures for allocation of “points” and the manner in which a
shareholder’s interest in respect of such points will “vest”. Clause 13(3) of the
shareholders’ agreement contemplates payment of bonuses and “distributions™ in
respect of shares under “Clause 13(1)(c)”, but there is no such clause. The
agreement of greater consequence in the present context must be the director’s
agreement, a copy of which is appended as Document 7 in the attached Schedule.
It contains no “entire agreement clause”, and cannot have been intended to
encompass all the terms of Mr. Demarco’s employment because it was executed
.concurrently with the incomplete shareholders’ agreement, which refers to others
which remained undecided. The director’s agreement requires that Mr. Demarco
devote his full time to the company’s business and sets his salary at $12,000 a
month, about half that said to have been agreed on. It says that the “employment
of the Director shall commence on December 30, 1997, and shall continue until
terminated pursuant to Clause 9”. The “employment” referred to cannot be the
directorship; that could be brought about only by the shareholders, and terminated

only by replacement by them or by resignation. It could not be effected by an
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agrecment such as this, between the company and the director, a point that was to

cause some confusion on the part of counsel.

The director’s agreement starts from the position that Mr. Demarco has
already been appointed a director. It sets out the terms on which, as from
December 30, 1997, he will also be employed by the company. But the two

capacities are linked together by Clause 15, which provides:

Upon termination by whatever means of his employment under
this agreement:

15.1 the Director shail at the request of the Company
immediately resign from the office as a director of
the Company without claim for compensation, and
in the event of failure so to do, the Company is
hereby irrevocably authorized to appoint some
person in his name and on his behalf to sign and
deliver such resignation or resignations to the
Company;

The company eventually went through the motions required by this provision fo

remove Mr. Demarco from the Board after his dismissal.
Clause 3.1 deals with Mr. Demarco’s duties. It says that he is to be
employed full-time in the business of the company and to perform such duties as

may be assigned by the Board, including the following:
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(a) to carry out all policies and procedures implemented by

the Board.

(b) to manage and maximize the profitability of the business
of the Company in an efficient and effective business-
like manner,

(¢) to liaise and communicate with the Directors as often as
may be necessary.

(d) to take such actions as may be necessary in connection
with the Company’s role as general partner of the
Partnership as directed from time to time by the Board,
including organizing, analyzing, structuring, negotiating
and closing monitoring and realizing publicly bid and
privately negotiated equity and equity related
investments in companies based and primarily operating
in Brazil.

These words contain, albeit in general terms, the duties that Mr. Demarco was to
perform, from that date on. The company’s position must be that he failed

properly to perform such duties, and was for that reason dismissed.

Clause 9 states the manner in which Mr. Demarco’s employment — but not

his directorship -- may be terminated.

The employment of the Director shall be terminated:
9.1 upon the dissolution of the Partnership;

9.2 by the Company without notice if the Director is guilty of
any breach of a fiduciary duty, fraud, bad faith, gross
negligence or willful malfeasance in connection with or
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affecting the business of the Company or in the event of
any breach or non-observance by the Director of any of
the stipulations contained in this Agreement which is
materially detrimental to the Company’s interest;

9.3 by cither party upon giving the other not less than 3 days’
notice in writing;

9.4 upon the Director ceasing to be a Director of the
Company;

9.5  if the employment of the Director causes the Company to
become subject to taxation in any jurisdiction;

0.6 in the circumstances set out in Clause 8.3.

Clause 8.3 states that should he be absent from work for 180 days in any 12-month

period the company may by notice terminate immediately.

There is nothing in Clause 9, or elsewhere in this or the sharehoiders’
agreement, that limits the right of the company to terminate Mr. Demarco’s
employment. At common law an employer has the right to terminate the
employment for any reason, of which bad performance must be one of the more
common. Clause 9 does not restrict this right, but deals instead with questions of
notice. Mr. Demarco’s employment can be terminated without notice under
Clause 9.1 on dissolution of the corporate partnership in which the company is
engaged, under Clause 9.2 if guilty of any conduct there listed, under Clause 9.4 on

his ceasing to be a director, under Clause 9.5 if he exposes the company to liability
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to taxation. Under Clanses 9.6 and 8.3 his employment terminates so soon as
notice is given if absent from work for the period stipulated. But in any event his
employment may be terminated under Clause 9.3 for any reason at any time, by the

company or by Mr. Demarco, on three days notice.

The judge says (at p. 51) that Clause 9 of the directors® agreement “deals
exhaustively with all possible grounds for Demarco’s termination, leaving no room

whatever for his dismissal for “bad performance’. The judge adds:

Demarco could not be terminated for “bad performance”
in the light of the provisions of the director’s agreement.
In other words once the director’s agreement was
cxecuted the circumstances upon which the Plaintiff
could call for repayment of the US$1 million could not
occur even if the Plaintiff’s version of the oral agreement
had been accepted.

It is in this context that the judge finds also that evidence of an oral agreement for
repayment of the $1,000,000 in signing-on benefits which Mr. Demarco earlier

received is excluded by the parol evidence rule.

When the judge raised the parol evidence issue at trial, counsel for
Mr. Demarco said that the problem was “not a parol evidence problem”.

Mr. Demarco’s position was that there were three separate agreements to be

VANLIT Library: 224642.2 (WORD)




- 40 -

considered: the original oral employment agreement, the shareholders’ agreement

and the director’s agreement. The judge rejected this view.

The judge says in his reasons (at p. 51) that the company’s contention for an
oral agreement that Mr. Demarco’s shareholding would vest incrementally over a
five-year period — were it correct -- would not offend the parol cvidence rule,
because Clause 4.4 of the director’s agreement entitled Mr. Demarco to “such
other benefits as may be agreed between the Company and the Director from time
to time”, but that a prior oral agreement by which the company granted
Mr. Demarco an advance repayable on stipulated terms would not be so protected.
This was apparently because the money had been paid before the director’s
agreement was entered into, and the remaining obligation to repay in accordance

with an oral term would not constitute a “benefit”.

The parol evidence rule is, of course, one designed to give effect to, and not
to defeat, the intention of the parties. Its operation is described in Phipson on

Evidence (15™ ed.) (at p. 1165):

Where a transaction has been reduced to, or recorded in,
writing either by requirement of law, or agreement of the
parties, extrinsic evidence is, in general, inadmissible to
contradict, vary, add to or subtract from the terms of the
document. [Emphasis added]

VANLIT Library: 2246422 (WORD)




oy

-41 -

The learned editors emphasize (at p. 1166) that the rule does not apply where it
appears, as seems the case here, that a writing does not contain all of the express
terms intended by the parties to be included in their agreement. But in the present
case there was, In any event, not onc fransaction but several, the number

depending on the view taken of the original agreement.

Mr. Demarco commenced work on or about October 13, 1997, under an oral
contract of employment either (i) in the terms of his memorandum reproduced in
the Schedule as Document 1, as the judge held, together with such other terms as
the law would imply, or (ii) under some other oral and implied terms which came
into effect at that time and were amended on or about October 31, 1997, by the
further oral agreément which the company alleges. No foreign law having been
proved, the terms to be implied would be those which, in the absence of contrary
express terms, the common law normally implies in a contract of personal service.
These include the right of employer or employee to terminate the employment at
any time and for any reason on reasonable notice, or, where there is “cause” as
understood by the law, to terminate at any time without notice. Reasons such as
“misconduct” and “bad performance”, mentioned in the negotiations evidenced by
Document 3 as translated by Document 4 and included in the company’s version of

the oral agreement, are well known reasons for termination. Where such
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“misconduct” or “bad performance” is not so serious as to constitute “cause”, as
recognized at common law, the employer is required to give “reasonable notice” or

to pay damages for failure to give such notice.

The effect of Clause 9 of the directors’ agreement of December 30, 1997, is
to limit the company’s common law implied right to dismiss Mr. Demarco without
notice to specific situations there described, to permit his dismissal immediately on
notice being given in cases of extended absence and to otherwise entitle him to
three days notice. ~Were Mr. Demarco dismissed for misconduct or bad
performance not falling within the Clause 9.2 definition of conduct warranting
termination without notice, he would be entitled to three days notice of
termination, or to damages for lack of such notice. Thus the contractual issue of
consequence was not whether the company could dismiss for “bad performance”,
which it plainly could, but whether the parties agreed that the $1,000,000 signing-
on payment was repayable in the event he were dismissed for that reason. If the
performance was not such as to permit dismissal without notice under Clause 9.2, a
question would arise whether Mr. Demarco received the three days notice to which
he was entitled and, if not, what damages werec payable on that account. That

question was not raised by Mr. Demarco in the action.
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The contractual issues raised in the present action do not arise solely from
the transaction cvidenced by the shareholders’ and dircctor’s agreements of
December 30, 1997; they relate also to an earlier transaction governing both the
payment of Mr. Demarco’s signing-on benefits and his employment for 11 weeks
prior to the date on which the sharcholders’ and director’s agreements were entered
into. The oral agreement or agrecments already acted on could not be said to “add
to, vary or contradict” the later written agreements. The later written agreements
evidence a separate, subsequent and different transaction. The later written terms
could and did amend some of the earlier oral and implied terms, so far as
Mr. Demarco’s subsequent employment was concerned. They did so, for instance,
with respect from then on to the requirements regarding notice of ferrnination. But
nothing in the written agreements deals in any way with the terms of the earlier

transaction under which the company had paid the $1,000,000.

When asked whether the original agreement was “entirely sheltered under
this [the director’s] agreement” Ms. Dantas agreed that it was. But that, like other
questions put to these witnesses, was not only a question of law but one of law
foreign to them. It was also one which even a Cayman attorney would be loath to

answer without taking counsel’s advice.
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The judge was understandably reluctant to accept that the terms asserted by
the company would have been agreed to without any written agreement. The
evidence of NII.‘ Dantas was that, for reasons which he did not fully understand, the
company’s lawyer had advised that an agreement contemplating dismissal for bad
performance might offend Brazilian law unless carefully framed, and that the
$1,000,000 in signing-on benefits might under Brazilian law expose the company
to liability for payroll deductions in excess of 60 per-cent. He said that it was for
these reasons the agreement was not reduced to writing when made, or as part of
the shareholders’ agreement or director’s agreement, or thercafter. It seems that
the company may not have wished to have the agreement disclosed by the
employee to the Brazilian Iabour, or taxation, authorities. The judge must, of

course, have rejected that explanation.

The judge in our Vie§v erred in concluding: (i) that the shareholders® and
director’s agreements together constituted complete agreements containing all the
terms of Mr. Demarco’s employment; (ii) that these agreements limit the grounds
on which his employment might be terminated; and (iii) that they have the effect,
by application of the parol evidence rule, of rendering unenforceable any previous

oral terms on which he received his signing-on benefits.
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(f)_The Questioned Documents

Much time was taken up at trial with a charge made on bechalf of
Mr. Demarco that documents said by the company to have been used to effect
transactions relating to the $500,000 invested for him in the group’s mutual funds

were fraudulently created after this disputc arose.

The documents were those authorizing the initial investment, later
“switching” of portions of the investment from one fund to another, and the
withdrawal by Mr. Demarco of funds gencrated by the investment in excess of the
original $500,000, which according to both versions of the governing oral contract
Mr. Demarco had agreed to maintain in the Opportunity funds. Mr. Demarco
accepted that all transactions in this account up to the date of his dismissal were in
accordance with his instructions. But the fransaction documents produced by the
company were not executed by Mr. Demarco. They were executed by Veronica
Dantas, or both Daniel and Veronica Dantas, on behalf of Opportunity Assct
Management, by which the account was opened by Ms. Dantas for Mr. Demarco.
The contention advanced for Mr. Demarco was that these documents were created,
not in 1997 and 1998, at the time of the transactions in question, but in 1999 after

the present dispute had arisen, and that this was done by Daniel and Veronica
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Dantas for the purpose of creating the false impression that the investment had at
all times been under the control of the Opportunity group. Experts were called for
both sides to give opinions as to the dates on which it appeared from the condition
of the ink that the signatures on these documents were written -- that is to say
whether at the dates in 1997 and 1998 which the documents bear or in 1999, after

the present dispute had arisen. The experts were in qualified disagreement.

From the evidence of Veronica Dantas it appeared that instructions given by
Mr. Demarco to his account manager in the Sao Paulo office, although written on
forms addressed to the Cayman office of the Opportunity mutual funds and the
Cayman transfer agent -- at first Midland Trust and later an organization called
ABN AMBRO -- were in fact transmitted to the Opportunity head office in Rio de
Janeiro, where Ms. Dantas substituted for them forms in the same terms signed on
behalf of the Opporfunjty group entity by which she opened the account for
Mr. Demarco. Ms. Dantas said that this was done with Mr. Demarco’s knowledge
and approval, but Mr. Demarco denied both that he gave such approval and that he

knew such a process was being followed.

The issuc was clarified by the evidence of an officer of the current transfer
agent. His independent records showed the documents complained of to be

documents in fact acted on by the transfer agency on or about the dates that they
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bear. The witness was able to say this with certainty with respect to documents
acted on during his time, because he had “ticked” and initialled these documents
when carrying out the instructions they contain. As to the earlier documents, his
evidence suggested they must have been those in fact acted on, because they are
the only documents in the file authorizing the relevant transactions. The witness
said that the account in Mr. Demarco’s name had been opened by Opportunity
Asset Management, and that only documents signed for that entity could therefore

be accepted as authority for subsequent transactions.

In light of this evidence it does not seem possible that a case of forgery
could be made out on the basis of the contested expert ink-dating evidence. A
question remained whether Mr. Demarco had, in fact, agreed that the account be
controlled in the Rio office of the Opportunity group. Mr. Demarco conceded he
was told that the original subscription form would be sent to Ms. Dantas in Rio; he
assumed that later instructions he gave to his account manager in the Sao Paulo
office would be sent directly to the Opportunity office in the Cayman Islands and
transfer agent there. He said he received regular statements of his account, in
accordance with instructions in the original subscription agreement, and assumed
that the investment -- although to be maintained by agreement in the Opportunity

group mutual funds -- would be under his sole control. Mr. Demarco said he did
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not know that the number assigned to the account was one which indicated that any
requested transaction would be routed through the Opportunity head office, and be
subject to approval by Ms. Dantas, rather than sent directly to the Opportunity

office, and that of the transfer agent, in the Cayman Islands.

There was another remaining issue, on which counsel for the company lays
emphasis. Mr. Demarco presented in evidence a copy of one of the documents
concerned, bearing his signature, for comparison with an otherwise identical
document produced from the transfer agent’s file which is signed on behalf of the
relevant Opportunity entity. The latter was the only such document in possession
of the transfer agency, and there was no suggestion that the document it received
had been tampered with, so as to remove and replace Mr. Demarco’s signature.
The company’s allegation was that Mr. Demarco submitted an unsigned copy of
this document to his account manager in Sao Paulo, that this was later executed on
behalf of the Opportunity entity in the Rio de Janeiro office, that Mr. Demarco
kept a copy of the unsigned document and that he later signed and copied the

retained copy to support his forgery case.

With respect to Mr. Demarco’s forgery allegations against Daniel and
Veronica Dantas, the judge did not find it necessary to decide whether the

documents concerned had been executed on the dates they bore, rather than after
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the dispute arose. The judge said in his reasons for judgment (at p. 31) that he had
“no difficulty whatever in finding that Veronica Dantas altered and indeed
concocted” these documents. The judge added: “If that had been done in the

Cayman Islands it would be a criminal offence”. The judge concluded:

The documents, whether created at the time or later are
false documents. In my judgment Veronica and Daniel
Dantas created false documents by altering investment
forms so as to make it apparent that the requests initiated
by Demarco were instructions emanating from OAM.

(OAM being the Opportunity entity in the name of which the investment had been

made.) And later the judge says (at p. 45):

His (Demarco’s) evidence was that before the one
million dollars was advanced at the end of that two-week
period (in October, 1997) he was asked to demonstrate
his loyalty by investing one-half of the million dollars in
the Opportunity Fund. It seems far more likely that
during this period Dantas either alone or at the urging of
his sister came to the conclusion that he had been too
generous and, as a result, the scheme to entice Demarco
to invest $500,000 in the Opportunity Fund where
Veronica could control it was conceived. As we know
this scheme was then implemented by forgery and
uttering false documents. [Emphasis added]

There was no evidence that any of the forms had been fraudulently altered. The

judge’s findings of dishonest conduct must have been based on his conclusion that,
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in dealing with Mr. Demarco’s investment instructions as they did, Daniel and
Veronica Dantas acted in breach of the agreement concerning the $500,000 which
the partics agreed would be invested in the Opportunity funds. The judge did not
identify facts that would establish either of the criminal offences mentioned if, as
the evidence indicated and the judge appears to accept, these documents were

probably prepared at the dates which they bear.

Counsel for the company makes a point of the fact that the judge did not deal
with the counter allegation made against Mr. Demarco himself, that is to say that
for deceptive purposes he later signed a copy of a document the original of which
he had delivered unsigned to the company and which was thereafter signed by
Veronica Dantas on behalf of the Opportunity entity by which the account was
operated. There was, in our view, no obligation on the judge to decide that issue
having in mind the confused state of the evidence and the many opportunities for

copying of the document, signed and unsigned.

Veronica Dantas said that the manner in which she arranged the control of
the mutual fund investment made for Mr. Demarco was in accordance with the
terms under which the money was invested for him. If the money was invested on

terms under which Mr. Demarco was entitled to take out any gains but obliged to
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leave the original sum in the funds to the extent that it was not reduced by
dividends or bonuses, so that the investment constituted a form of security held by
the company, as Ms. Dantas testified, the conduct of Ms. Dantas in maintaining
control of the investment while facilitating fund changes requested by
Mr. Demarco, and the withdrawal by Mr. Demarco of funds generated by the
investment, would be consistent with that agreement. So would Mr. Demarco’s
conduct in limiting his withdrawal request, while he remained in its employ, to the
amount by which the investment had increased. If the agreement was that
Mr. Demarco would be obliged to repay any unearned portion of the $1,000,000 if
dismissed for bad performance, the company’s refusal of Mr. Demarco’s later
request to withdraw the balance of the investment following his dismissal would
also be consistent with the terms of the contract, that is to say if, as the company

maintains, he was dismissed for bad performance.

The judge’s conclusion that the questioned documents, even if prepared by
Ms. Dantas at the dates they bear, were nevertheless forged, and that their use
amounted to uttering false documents, must be based on rejection of the evidence
of Daniel and Veronica Dantas with respect to the terms on which the money was
invested. It is a conclusion that could not have assisted the judge in deciding

whether to accept their evidence on that important point.
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(2) Mr. Demarco’s Dismissal

The date of Mr. Demarco’s dismissal, and the manner in which it was
effected, were the subject of much confusing evidence, dealt with at several points

in the judge’s reasons for judgment.

The the judge summarizes (at p. 32) the following evidence of Ms. Dantas.
Mr. Arida told her in December, 1998, that he had dismissed Mr. Demarco but had
been asked by Mr. Demarco to keep the dismissal quiet until Mr. Demarco
returned from holiday. In January, 1999, she heard from Mr. Arida that
Mr. Demarco had returned from holiday but refused to leave until he received a
formal letter. She asked the company’s human resources department to prepare a
‘standard’ dismissal letter. Such a letter, dated February 4, 1999, was entered in
evidence in an English translation. The letter, as translated, says that
Mr. Demarco’s employment has been revoked “from February 4, 1999 on, with
immediate dismissal, without attending the period of previous notice, which will be
indemnified” in accordance with a stated provision of Brazilian labour law. In
affidavit evidence Ms. Dantas had pointed to the fact that this letter is signed on
behalf of the Brazilian employer company, and asserted that it did not apply to his

employment by the plaintiff Cayman company. In her evidence at trial she said
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she intended to dismiss Mr. Demarco on behalf of both companies. The judge
observes that the letter does not mention “bad performance”, nor state, as had
Ms Dantas in her affidavit, that he was dismissed “on the grounds that he had
consistently failed to perform his contract to the adequate satisfaction of the
plaintiff”. It is, however, clear from the terms of the letter that the termination was
not intended to be a summary dismissal — it was intended to be a dismissal with
compensation iz lieu of notice — and in those circumstances there would, of course,

be no need for any reason to be given.

The judge refers to a meeting of directors of the plainitff held on
November 24, 1999, at which Mr. Demarco was present. The minutes of this
meeting show that a resolution was passed that the December 30, 1997, director’s
agreement between the company and Mr. Demarco be _terminated pursuant to
Clause 8.3 on the ground of his absence from work for more than 180 days, and
under Clause 9.3 that Mr. Demarco be required to resign as a dircctor under
Clause 15.1, which stipulates that a director shall resign in the event that his

employment by the cmﬁpany cease for a:niy reason.

Earlier in his reasons the judge had found that bad performance could not
constitute cause for dismissal under the agreement, all causes for dismissal being

exhaustively listed in Clause 9.2, and this not being one of them. But
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Mr. Demarco could in fact be dismissed on three days notice for bad performance
or any other reason, and should three days notice not be given compensation would
be payable. The letter of February 4, 1999, says that the dismissal is without
notice and that compensation will be paid. The evidence of Ms. Dantas in this
regard is sometimes contradictory, and sometimes makes little sense, but
Ms. Dantas here found herself in a legal maze through which counsel themselves

had some difficulty in finding their way.

The judge in the end accepts (at p. 49) that Mr. Demarco’s employment was
terminated on February 4, 1999, when it must be taken that he was at least
constructively dismissed. The judge adds that the dismissal was “without cause

and without notice, i.e. he was arbitrarily dismissed”.

We do not understand that anything turns, so far as these proceedings are
concerned, on the fact that Mr. Demarco’s dismissal may have been “arbitrary”,
without notice or without “cause” -- that is to say without proof of such conduct as
would entitle the company to ferminate without notice under Clause 9 of the
director’s agreement. Mr. Demarco might, of course, have claimed damages for

want of the prescribed notice of termination, but he did not.
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(h) A Coherent Explanation

The evidence of Ms. Dantas was that the plaintiff company is the investment
manager for a corporate partnership whose function is to invest $300,000,000 for
the Citibank organization in the purchase, management and resale of controlling

interests in Brazilian enterprises, particularly those recently privatized.

The project, if not terminated earlier, has an eight-year time span, which
could be extended to 10 years. The company receives management fees during the
currency of the project, and at its end is to share with Citibank any profits made in
excess of a stipulated threshold amount. The intention was that management fees
would cover current operating expenses, including remuneration of deal-makers
and other employees. The hope was that there would be profit available, during or
at the end of the project, for distribution among the sharcholders -- that is to say
profit from interim income or from resale of the enterprises acquired with
Citibank’s funds during the contract term in excess of the threshold figure at which

1t would be divisible between Citibank and the company.

Since the company has a corporate majority sharcholder, it seems that
mdividual deal-makers, although shareholders and directors, could have only a

limited say in its affairs, and little security of tenure. They had the possibility of
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sharing in profits in proportion to their shareholding, through dividends or on a
liquidation, and of receiving bonuses in the meantime, but no dividends or bonuses
had been paid by the time of trial. According to the evidence of Ms. Dantas the
purpose of Mr. Demarco’s $1,000,000 signing-on benefit was to “guarantec”
Mr. Demarco’s participation in profits through bonuses or dividends. Ms. Dantas
said that bonuses would be paid in the discretion of the Board, and the same might
obviously be said of dividends. As a result, perhaps, of language difficulties, it
was at first unclear in what sense she used the word “guarantee”. The intent of the
“Solomonic solution” which she described, involving half of the $1,000,000 being
in Mr. Demarco’s hands and half being invested in the company’s mutual funds,
was initially equally obscure. Ms. Dantas suggested that each $500,000 was in the
nature of an “escrow”, held to ensure performance. From the evidence as a whole
a coherent explanation may be said to emerge. She says that the money was
intended to secure Mr. Demarco against the possibility of dismissal otherwise than
for misconduct or bad behaviour before he received his share of profits, anticipated
or actual, generated through his efforts. That was, of course, a real possibility.
The plaintiff company existed only for the Citibank venture; it had no significant
assets other than its income and anticipated profits from that venture. The venture
could be terminated by Citibank at any time, and when it ended the company

would in all probability go out of existence.
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Although it did not emerge until well into her cross-examination, this
explanation by Ms. Dantas suggested a rationale for her version of the agreement

governing Mr. Demarco’s signing-on benefits.

That purpose would be to assure to Mr. Demarco that he would not be
deprived of a share in the profits, so long as he performed his duties well and chose
to remain in the company’s employ. To the extent that he received in the
meantime extra remuneratidn, in the form of bonuses or dividends, this might to
some extent go to reduce the amount of the advances that he would have to repay if
dismissed for misconduct or bad performance, or if he left of his own volition.

o Part of the $1,000,000 would be held by Mr. Demarco, part held by the company
and invested in its funds; if dismissed otherwise than on the stated grounds, both
would be his. If he remained he would share in the profits of the venture in
accordance with his shareholding, whatever that might then be, and the advances
would no doubt be taken into account in the final settlement. If the share of profit
due to him were paid by way of bonuses and dividends, there might well be

nothing payable to him in respect of his shareholding.

Such an arrangement would be consistent with the tenor of the negotiations
conducted in October, 1997, between Mr. Demarco and the company, as evidenced

by Documents 2, 3-4 and 5, and also with the director’s agreement and with at least
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the purpose of the sharcholders’ agreement as indicated by some of its terms

including those relating to the intended “Annex A”.

We do not, of course, find that this was in fact the agreement reached
between the parties; we say no more than that the agreement alleged by the

company is not one devoid of any logical basis.

(i) The Signing-on Benefits

Resolution of the dispute regarding entitlement to the signing-on benefits
appears in the end to have involved three questions: (i) did the oral agreecment
entered into in October, 1997, require that Mr. Demarco repay the outstanding
balance of the signing-on benefits if dismissed for “bad performance”; if so, (ii)
what 1s the meaning of “bad performance”, and (iii) was Mr. Demarco in fact

dismissed in February, 1999, for “bad performance™?

The first and third questions are questions of fact. The second Vinvolves
construction of the contract. While the meaning of a contract 1s a question of law,
a confract can be given its meaning only in the context of its surrounding
circumstances, or “factual matrix”. In many cases, of which this is one,

establishing the surrounding circumstances necessarily involves findings of fact. It
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follows that the answer to each of the above three questions turns on the judge’s
view of the evidence. That view was determined by the judge’s conclusions

regarding the credibility of the company’s witnesses.

In dealing with Question (i), whether Mr. Demarco agreed that part or all of
the $1,000,000 in signing-on benefits would revert to the company if he were
dismissed for bad performance, the judge accepted the evidence of Mr. Demarco
that the matter was scttled on or about October 11, 1997, without any term
requiring repayment of benefits, and particularly without mention of any formula
by which the advance would be reduced through the credit of a percentage of
dividends and bonuses on a basis differing as between the two employer
companies. The judge seems to have accepted Mr. Demarco’s evidence that the
payments were to be made without any obligation in return on his part to perform
his work for the company to any particular standard or for any period of time. In
rejecting the evidence of the company’s witnesses, the judge was influenced by his
belief that terms such as those asserted by them nowhere appear in any document
produced during the course of negotiations, that no draft agreements were
produced in the course of such negotiations, and that there were indeed no such
negotiations after October 11, 1997. There were documents referred to and

described in evidence, one prepared by Mr. Demarco himself, which demonstrate
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the contrary.  These documents show negotiations in progress between
Mr. Demarco and the company between October 21 and 24, 1997, 10 days after the
date at which Mr. Demarco said that all terms were settled, and a week before
payment of any signing-on money. The documents discuss terms in many respects
similar to those on which the company’s witnesses said that the parties later

agreed, and all take the form of draft agreements.

Had counsel been aware of the importance that these documents would
assume, no doubt they would have been brought to the judge’s attention. As has
been mentioned, the first two were omitted from the affidavit which refers to them,
and of which they must be regarded as part, when that affidavit was entered as an
exhibit at trial by counsel for Mr. Demarco. It was an unfortunate omission, which
resulted in the judge reaching important but erroneous conclusions. These
documents were repeatedly referred to by Ms. Dantas in evidence, and had earlier
been produced in court, but were not marked and bound with the trial exhibits.
Perhaps because the terms they propose do not fully support the case of either side,
they were not referred to in argument. As a result, the judge made incorrect
assumptions that influenced him in rejecting the evidence of the company on all

material issues, particularly those raised by Question (3).
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With respect to Question (ii), the meaning to be given in this context to “bad
performance”, the evidence of Veronica and Daniel Dantas suggested that it was to
some extent to be subjective — that is to say, that failure to perform to the
satisfaction of management would constitute “bad performance”. That was one
possibility. If the criteria were in this sense subjective, there would, however, still
have to be a reasonable basis for arriving at the conclusion that Mr. Demarco’s
performance had been “bad”, if the company’s evidence was to be accepted. It
might, on the other hand, have been intended that the performance criteria be
purely objective, so that it would be necessary that the court be satisfied that
Mr. Demarco’s conduct in fact fell short of the level of performance reasonably to
be expected of an employee in carrying out the work for which he had been
employed. That would, of course, provide Mr. Demarco with a greater measure of
security. The meaning of the term depended, not just on the words, but on the

factual context in which they were used, if used they were.

The judge cited from the well-known decision of the House of Lords in
Scammell v. Ouston [1941] 1 All E.R. 14, the statement of Viscount Magham (at
p. 16) that to constitute a valid contract “the parties must so express themselves
that their meaning can be determined with some degree of certainty”, and from a

passage in the speech of Lord Wright (at p. 25):
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Difficulty is not synonymous with ambiguity, so long as
any definite meaning can be extracted. The test of
intention, however, is to be found in the words used. If
these words, considered however broadly and
technically, and with due regard to all the just
implications, fail to evince any definite meaning on
which the court can safely act, the court has no choice
but to say that there is no contract.

Although voidness for uncertainty had not been pleaded or argued, the judge found

the expression “bad performance” too vague to be enforceable in the present

context. The judge said (at p. 52):

The phrase “bad performance” which is not a term
known to the law of this jurisdiction (and apparently is
not known to the law of Brazil either) is too vague to
form part of a contract of employment. It is not a term of
art such as ‘“cause” which has a long history in the
common law and has been defined and redefined by our
courts.

Later (at p.53) the judge said of the formula described by Daniel Dantas to
determine the credit due to Mr. Demarco that it, too, was too vague to be

enforceable, and “far too complex ever to have been agreed to orally”.

In Scammell v. Ouston the contract sued on had not been carried into effect.
The contractual phrase in issue in was: “the balance of purchase price can be had

on hire purchase terms over a period of 2 years”. Lord Wright said (at p. 29) that
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the law “has not defined, and cannot of itself define, what are the normal and
reasonable terms of a hire-purchase agreement”. This was a task somewhat
different from that which faced the Court in the present case. The problem facing
the judge, if he found the contract to be as the company contended, would be to
determine from the evidence what the duties of Mr. Demarco were, and what could
reasonably be expected of him in the context of the company’s business and the
circumstances in which his performance was called into question. Where a
contract has been in part carried out, a court will not, of course, readily throw up its
hands, so to speak, and find as in Scammell v. Ouston that no contract at all exists,
with the consequences that must flow from such a finding after the parties have

already embarked on its performance.

If the court were of the view that the language of the contract might be
incapable of meaning, that would be a matter on which it would not, in our view,
be appropriate to rule without amendment of pleadings and further submissions,

including those directed to appropriate relief.

Because he was satisfied that the contract asserted by the company was not
made, and that bad performance was “too vague to be enforceable even if the
Plaintiff and Demarco had agreed that he was to be employed on that basis”, the

judge (at p. 47) found it unnecessary to deal in detail with the company’s evidence
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on Question (iii) -- whether Mr. Demarco had in fact been dismissed for bad

performance. The judge concluded (at p.49) that Mr. Demarco’s termination
“cannot be justified on the basis of cause, misconduct or bad performance”. This
may not represent a finding of fact -- that is to say, that “bad performance” had not
been established -- but rather reflect the judge’s conclusion that bad performance
was not available to the company as a ground for dismissal. The judge made no

finding why Mr. Demarco was, in fact, dismissed.

We are of the view that it was open to the court to determine the duties that
Mr. Demarco was required to perform and whether the company had established
that he was properly dismissed for performing them badly. That was a matter on
which the company bore the onus of proof. There was extensive evidence given by
the company in this regard. To the extent that the judge made any finding of fact
that the dismissal was not justified by bad performance, that must, of course, have
followed from his rejection of the evidence of the company’s witnesses, on every

material 1ssue, as “manufactured and false”.

This conclusion, as we have said, was influenced by findings that have been
shown to be in error, for the reason that they do not take into account important

documents referred to in evidence.
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(1) _The Beneficial Shareholding

By the time of trial it seems to have been conceded by the company that
Mr. Demarco was promised a 3.5 per-cent interest; the issue that remained was
whether this interest was to “vest” in October, 1997, when he started work, as
Mr. Demarco contended, or was to accrue at a rate of 0.75 per-cent a year, so as to
amount to 3.5 per-cent only afte;' five years in the company’s employ, and stand at

0.875 per-cent when he was dismissed, in February, 1999.

There is some logic in the company’s position that Mr. Demarco’s
shareholding would start at zero and accrue with his length of employment. The
uncompleted “Annex A” to the shareholders’ agreement was intended to include
some machinery for progressive acquisition of “points” to be transferred into
shares, by “vesting”. Mr. Demarco’s position is that he was to receive a fully-
vested 3.5 per-cent beneficial shareholding immediately, without commmitment to
remain in the company’s employ or to perform satisfactorily as a deal-maker.
Ms. Dantas referred in affidavit material to his interest as a 3.5 per-cent
shareholding, without qualification or suggestion of any period over which it was
to accrue, and this certainly seems to support Mr. Demarco’s position. Neither

contended that the one per-cent shareholding granted by the sharcholders’
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agreement represented the true position; the company proposed this as a solution

only in the event the court was unable to resolve the conflict in evidence.

The judge rejected the company’s evidence, on this as on all other material
points, as a result of his conclusion on credibility, and accepted Mr. Demarco’s
evidence that he received an immediate unconditional 3.5 per-cent beneficial
shareholding when he signed on, a finding of fact based on a conclusion as to

credibility that contains the flaw we have described.

(k) Adverse Inferences

Persio Arida, the head of Opportunity’s Sao Paulo office at the time
Mr. Demarco was hired, and the person on behalf of Opportunity with whom
Mr. Demarco said he settled the terms of his employment, was not called as a
witness, nor was Rosangela Browne the Opportunity group account manager at
Sao Paulo to whom Mr. Demarco gave his instructions regarding the $500,000
invested for him by the company, or Arthur Cavalho, a deal-maker said by Daniel
and Veronica Dantas to have been involved in salvaging the one deal that

Mr. Demarco put together during his employment by the company.
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The judge says in his reasons (at p. 50) that he would, had he “needed to”,
have drawn inferences adverse to the company’s case from its failure to call these
witnesses. The judge did not say that he had in fact drawn adverse inferences, or
in what respects he was of the view their evidence would have differed from that of
the witnesses in fact called for the company. In the case of Mr. Arida, it would be
difficult to infer that he did indeed make the contract that Mr. Demarco alleged on
October 11, 1997, without taking into account Mr. Demarco’s memorandum of

October 21, 1997, (Document 2) of which a copy was directed to Mr. Arida, which

shows that Mr. Demarco was at that later date proposing different terms of
employment, and, as we have said, that document was overlooked. In the case of
Ms. Browne, 1t is difficult to say what evidence she might have given that was
favourable to Mr. Demarco’s case or adverse to that of the company, since the
Court had been told that she informed the Brazilian securities authorities that she
transmitted Mr. Demarco’s account instructions to Ms. Dantas because
Mr. Demarco told her that this was what had been agrced with Ms, Dantas.
Neither Mr. Arida nor Ms. Browne were members of the company’s staff at the
time of trial; Ms. Dantas said in evidence that Mr. Arida remained on friendly

terms, but that he had other commitments,
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All these potential witnesses appear to be Brazilian residents, who could not
have been compelled to testify in the Cayman Islands. There was no evidence
whether they might have been compelled by a Brazilian court to testify in that
country, on commission or some other process requested by a Cayman court. It
was, of course, for the company or its legal advisors to say what efforts had been
made to obtain evidence from them, whether in person or by some other means,
and it did not do so. That failure was particularly significant in the case of
Mr. Arida, whose evidence, although described by counsel for the company as
unnecessary, would have been of obvious importance to the case. The facts that
Mr. Arida was out of the jurisdiction and had other commitments, and was no
longer associated with the company, would not in themselves be reasons why an
adverse inference could not be drawn: see Wisniewski v. Central Manchester

Health Authority [1998] Lloyds Rep. Med. 223.

The fact that the judge would under other circumstances have drawn adverse
inferences against the company in respect to its failure to explain adequately the
lack of evidence from these witnesses is but one factor to be considered in
determining, as we must, the prospects that the company might have succeeded at

trial had the errors to which we have referred not been made.
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() The Proceedings at Trial

Counsel for the company at trial, none of whom were counsel before us,

opened with an adjournment application, based in part on the ground they had been

so much engaged in other proceedings between the parties and preparing the

adjournment application that they were not prepared for trial.

It transpired that the company’s witnesses were still in Brazil on the opening
day of trial and there would, it seems, be no time for the painstaking pre-trial
preparation which is essential if counsel are to present a coherent case in this sort
of trans-national commercial litigation. Only with careful, and sometimes
repeated, witness interviews will it be possible in cases of this sort for counsel to
identify and overcome the all-too-familiar barriers created by inter-jurisdictional
differences in law, language and business practice, so as to present a case that the
court can comprehend. Without such preparation the danger of miscarriage of
justice in such cases, through oversight or misunderstanding, is ever present. After
the judge dismissed the adjournment application senior counsel for the company
did not say in his opening what the company’s evidence would be. He told the

judge: “We shall simply see what the witnesses say”.
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The court was thus deprived of important assistance. With the calling of
Ms. Dantas the next day, as the company’s first witness, it became apparent that,
despite an English-language education and business training, she was confused by
unfamiliar concepts and terminology, and that she had a less than full
understanding of legal issues invovled. Not long into her evidence-in-chief the

judge took over her questioning, and this was to continue.

The judge conducted most of the examination-in-chief of Veronica Dantas
(counsel 136 questions, we are told, court 313) and almost all of the examination-
in-chief of Daniel Dantas (counsel 70 questions, we are told, court 381). The
judge’s remarks during their testimony exhibited at times a high degree of

scepticism and disbelief. At the end of Ms. Dantas’ evidence the judge said:

I am wondering why this witness was called, in the first
place. Anyway she seems to have an overview of
cverything and a detailed knowledge of nothing.

Yet Ms. Dantas was, of course, defending herself against allegations of forgery.
Although she was to be found guilty of that and other acts of dishonesty, it cannot
fairly be said that she did not directly answer the charges. She also gave important
evidence regarding documents that supported the company’s case. During the

testimony of Daniel Dantas the judge characterized his evidence as consisting of

VANLIT Library: 2246422 (WORD)




-71 -

“vague generalities”. We do not think it necessary to review further the instances
in which the judge spoke critically of the evidence of the company’s witnesses or

the submissions advanced by its counsel.

It seems that the judge came to the hearing with the view that the company
might have no case. The conflicting pleadings and other material filed would afert
a reader to this possibility. When at the opening of the trial counsel moved for an
adjournment the judge was presented, at the last moment, with the choice between
further delay in determining Mr. Demarco’s rights, arising from events of now
three years ago, or a trial in which only limited assistance could be expected from
counsel for the company. There is nothing to suggest that the judge approached
the case with any intention other than to do justice between the parties according to

the law and the evidence as he understood it.

It was after then counsel for the éompany had indicated that they could not
properly present the case that the judge took on the task of examining witnesses.
This was, in a sense, understandable. It was the judge, in the end, who would bear
responsibility for resolving the issues. But the dangers inherent in such a course
are well known. They are emphasized in the judgment of Lord Greene, MR, in

Yuill v. Yuill [1945] P. 15 (at p. 20):

VANLIT Library: 2246422 (WORD)



-72-

A judge who observes the demeanour of the witnesses
while they are being examined by counsel has from his
detached position a much more favourable opportunity of
forming a just appreciation than a judge who himself
conducts the examination. If he takes the latter course
he, so to speak, descends into the arena and is liable to
have his vision clouded by the dust of the conflict.
Unconsciously he deprives himself of the advantage of
calm and dispassionate observation. It is further to be
remarked, as everyone who has had experience of these
matters knows, that the demeanour of a witness is apt to
be very different when he is being questioned by the
judge from what it is when he is being questioned by
counsel, particularly when the judge’s examination is, as
it was in the present case, prolonged and covers
practically the whole of the crucial matters which are in
issue. That it is open to an appellate court to find that the
view of the trial judge as to the demeanour of a witness
was ill-founded has indeed been recognized by House of
Lords itself.

This was a reference to Hvalfangerselskapet v. Unilever Ld. (1933) 40 L. L.
Rep. 29 (HofL), a case in which the House of Lords reviewed and overturned

findings of credibility made by a trial judge.

In his famous judgment in Jones v. National Coal Board [1957] 2 Q.B. 55
(C.A.), Denning, L.J. (as he then was), took up the reference of Lord Greene to

“the dust of the conflict”, saying (at p. 64):

Yes, he must keep his vision unclouded. It is all very
-well to paint justice blind, but she does better without a
bandage round her eyes. She should be blind indeed to
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favour or prejudice, but clear to see which way lies the
truth: and the less dust there is about the better. Let the
advocates one after the other put the weights into the
scales — the “nicely calculated less or more” — but the
judge at the end decides which way the balance tilts, be it
ever so slightly. So firmly is all this established in our
law that the judge is not allowed in a civil dispute to call
a witness whom he thinks might throw some light on the
facts. He must rest content with the witnesses called by
the parties: see In re Enoch & Zaretzky, Bock & Co. So
also it is for the advocates, each in his turn, to examine
the witnesses, and not for the judge to take it on himself
lest by so doing he appear to favour one side or the other:
see Rex v. Cain, Rex v. Bateman, and Harris v. Harris, by
Birkett L.J. especially. And it is for the advocate to state
his case as fairly and strongly as he can, without undue
interruption, lest the sequence of his argument be lost:
see Reg. V. Clewer. The judge’s part in all this is to
hearken to the evidence, only himself asking questions of
witnesses when it is necessary to clear up any point that
has been overlooked or left obscure; to sece that the
advocates behave themseclves seemly and keep to the
rules laid down by law; to exclude irrelevancies and
discourage repetition; to make sure by wise intervention
that he follows the points that the advocates are making
and can assess their worth; and at the end to make up his
mind where the truth lies. If he goes beyond this, he
drops the mantle of a judge and assumes the robe of an
advocate; and the change does not become him well.

It is obvious that in the present case the judge, by his questioning and comments,
went well beyond the role described by Lord Denning. In his determination to
arrive at the truth he must have appeared to favour the defendant’s case over that of
the company. Along the way important documents were overlooked, with

unfortunate results that have been described.
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That is not, however, the end of the matter. The issue that arises in cases
such as this was more broadly canvassed in the judgment of the Court of Appeal
for New South Wales in Galea v. Galea (1990) 19 NSWLR 263. There the
importance of the continuing appearance of impartiality throughout the trial is

emphasized by Kirby, A-CJ (as he then was), (at p. 278):

From first to last, from beginning to end, the appearance
of an impartial and unprejudiced mind on the part of a
judicial officer is of the essence of the system of justice.
If at any point there is a loss, in fact or appearance, of
that impartiality the trial will thereafter miscarry. The
litigant who can establish such a miscarriage has not had
a trial according to law. Subject to other arguments, for
example, as to waiver, that litigant is entitled to a re-trial.

But after reviewing authorities on bias and trial unfairess, that learned judge goes

on to make this important observation (at pp. 281-2):

The general rules of conduct of a trial and the general
expression or the respective functions of judge and
advocate do not change. But there is no unchanging
formulation of them. Thus, even since Jones and Tousek,
at least in Australia, in this jurisdiction and in civil trials,
it has become more common for judges to take an active
part in the conduct of cases than was hitherto
conventional. In part, this change is a response to the
growth of litigation and the greater pressure of court lists.
In part, it reflects an increase in specialisation of the
Jjudiciary and in the legal profession. In part, it arises
Jrom a growing appreciation that a silent judge may
Sometimes occasion an injustice by failing to reveal
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opinions which the party affected then has no opportunity
to correct or modify. In part, it is simply a reflection of
the heightened willingness of judges to take greater
control of proceedings for the avoidance of the injustices
that can sometimes occur from undue delay or
unnecessary prolongation of trials deriving in part from
new and different arrangements for legal aid. The
conduct of criminal trials, particularly with a jury,
remains subject to different and more stringent
requircments: see Whitehorn v. The Queen (1983) 152
CLR 657 discussed in Rv R (1989) 18 NSWLR 74 at
84F per Gleeson CJ. [Emphasis added]

A judge who holds strong views where justice appears to lie may do justice no
favour in keeping them privately, it seems, where they cannot be reached and
corrected should they have been formed in error. Thus it is said that maintaining
silence, in order to preserve the appearance of impartiality, may in some

circumstances result in the judge not in fact doing justice at all.

In Galea v. Galea the court concluded that certain highly critical comments
and questions of a trial judge during the examination of a witness, although in their
form “blunt and even robust”, did not, when considered in context, create an

appearance of bias or render the trial unfair.

Counsel for the company took no objection to the judge conducting most of
the examination of the company’s principal witnesses. At the end of the judge’s

questioning of Ms. Dantas the judge asked counsel if this had covered everything
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needed of the witness, and counsel said: “I think those arc the principal points”.
The judge’s expressions of disbelief and confusion might, perhaps, have been
helpful to counsel in other circumstances. In disclosing his thinking —albeit at
times in severe terms — the judge certainly alerted counsel to matters on which they
might, under other circumstances, have been able to render assistance to the court.
But that counsel for the company were unprepared gave particular importance to
the duties of civility, patience, caution and restraint that are the hallmarks of the
system, and of special importance in the resolution of trans-national commercial
disputes. In ‘joining the fray’ the judge deprived himself of the advantage of
“calm and dispassionate observation”, and formed an early view of the company’s

evidence that proved in important respects to be mistaken.

The test for bias, as laid down by the House of Lords in Porter v. Magill
[2002] 2 A.C. 357, and applied by the House in Lawal v. Northern Spirit Limited
[2003] UKHL 35 (at para. 103), is whether the fair-minded and properly informed
observer in the courtroom would conclude there was “a real possibility that the
tribunal was biased”, the reasonable observer in question being, as described by
Kirby, J., in Johnson v. Johnson (2000) 200 C.L.R. 488 (at p.509), a person

“neither complacent nor unduly sensitive or suspicious”.
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We do not believe that such an informed impartial observer, considering the
manner in which the trial was conducted, either alone or in combination with the
reasons for judgment, would conclude that there was a real possibility that the
judge was biased, in the sense of being inclined to decide the case otherwise than
in accordance with the law and the evidence. Assuming the observer to be a
person knowledgeable in the field of trans-national dispute resolution, an important
part of the administration of justice in the Cayman Islands, it seems likely his or
her reaction would be that the trial had been rendered unfair by reason of the
combination of circumstances that we have described. These included adoption by
the trial judge of the function of counse! in the extensive questioning of witnesses,
and adverse comment by the judge during the evidence of one of the parties. That
important documents produced in the action were not placed before and considered
by the judge, despite the best efforts of a principal witness for one side who was
unfamiliar with the process, and that this led to unusually sweeping condemnation
of that party and its witnesses, would persuade such an observer that a fundamental

failure of justice had in fact occurred.

Notwithstanding that the company’s failure to come to trial prepared

undoubtedly played a role in this unfortunate outcome, we do not believe the

decision can in the circumstances be allowed to stand.
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m) Conclusions

We have said that assumptions which led the judge to reject the evidence of
the company’s witnesses on every material issue, as “manufactured and false”, are
shown to be fundamentally in error by documents produced to the court in the
action that were referred to and described both in affidavits entered as exhibits at

trial and in the company’s oral evidence at trial.

The judge’s findings that Veronica and Daniel Dantas were guilty of forgery
and uttering false documents and that they and the company’s other witnesses gave
false testimony on every material issue could only be supported by cogent and
convincing evidence, and cannot in the circumstances be allowed to stand. Nor
can the finding that the company’s conduct in maintaining the action constituted an
abuse of process. The judge erred in law, in our view, in concluding that the
director’s agreement deprived the company of the right to dismiss Mr. Demarco for
béd performance, and in holding that the director’s or shareholders’ agreement
terminated, by operation of the parole evidence mle, any right that the company
might otherwise have had to call for return of the money paid or invested as
signing-on benefits. We have said that the judge erred, too, in finding that “bad

performance”, and the proposed formula for crediting bonuses and dividends to

VANLIT Library: 224642.2 (WORD)



L

-79 -

reduction of Mr. Demarco’s potential indebtedness, were terms too vague to be
enforceable. To the extent that these findings involved questions of fact, as in the
case of the judge’s findings on questions of fact alone, they flow from his rejection
of the company’s evidence on every relevant issue which is based on assumptions

that must be regarded as fundamentally incorrect.

If the same outcome would be bound to ensue, even if these errors were not
made, it might be said that a new trial would not be warranted. It is for this reason
that we have in the course of these reasons considered whether the company’s
evidence regarding its agreement with Mr. Demarco could have any rational basis.
We are of the view that it presented a factual case which, had the credibility of its
witnesses not been rejected on all material issues, might — despite obvious
shortcomings -- have been accepted. We are not persuaded that there is any

ground in law on which it was bound to fail.

The only safe course open in these circumstances is to offer the company the

opportunity, on appropriate terms, to have a new trial.
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{n) Disposition

Counsel for Mr. Demarco characterized this and the related litigation as a
battle of economic atfrition, in which Mr. Demarco is bound, if it goes on long

enough, to be the ultimate loser.

In light of the history of the litigation, the far-from-certain merits of the
company’s claim, the conflict in its material, its failure for whatever reason to
ensure readiness for the last trial, the consequences that have flowed from its
defaunlt and the position in which this has placed Mr. Demarco, we are of the view
that the company should be put on terms that will ensure both the earliest possible
new trial and that Mr. Demarco will not be unduly handicapped in facing it. In this
regard consideration must be given to the strength of Mr. Demarco’s case, and
particularly that his sharcholding of not less than 0.875 per-cent, and perhaps
1 per-cent, is effectively admitted by the company, and should have been
recognized five years ago. Should a new ﬁial proceed, the trial judge will not be
restricted by anything contained in these reasons for judgment from deciding the
case according to evidence and submissions regarding the law that may be

advanced on behalf of the parties at that time.
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Counsel are invited to address at the forthcoming sitting of the court the

terms on which this appeal should be allowed and a new trial ordered.

E. Zacca, P.

G.D.M. Collett, J.A.

M.R. Taylor, J.A.
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F=om: LR Temazeo )

gubject: Cur Deal
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FARTICIPATICON:
= 3.5% ixmicial stake, whichk may veach 35.0% within cme
y=ax.

ANTRYT BOMUS: .

= Fayment of 1 millicn dollars net, as 2z signing fae, c@
compenszte the losses with leaviag Garantia. .

= Pézsic and Daniel aze rasponsible for The payment.

 G-MONTE THRM 3ICHUS: :

= prcportiomail ©o the participaticn in ths company.

= calculatsd with basis on the expectaticn of profits of
pha fuad, which definss the “viztual cash generacicn”
during ths Semestar, upon whick is applied the
shazeholder participaticz in the Company, beixg s0% of
gnig amouns diggyibuted, should the real cash generated
by Gthke company be suificiene for coveriag suchk
digcribueiopr. Ia fase, thiz seans az advancing to the

gharshoiders. The porziss “viztual” will Dbe deducted
foom Suture real profits, ‘

samestar, as if the date of antry ia the cowpany wes=

mimawicy  pariasrs  vather than  tke contrailliceg 1

o The 2557 borus will be calculatad considering tha il |

July 1%, 1297, 43 virtue aof che ongoing projects and ghe
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or interest and will always pe accounted for 'in dollars. The

deductions will also be effected in dollars.

In case the above mgntioﬁed partner resigns from the company by
his own choice, he will reimburse the remgining unpaid palance of

the advance.

in case the company dismisses the mentioned partner by its nuh

- yolition, the advance will be automatically paid off, nething

peing due by the partner, unless the dismissal occurs py explicit
reason of improper conduct . ’

The above pentioned dn:umént, electronically signed DY che

pazTies, has legal value.

faly
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DOCUMENT 2

fuis Demarco
10.21.87 01:54 M

“To! Verenica Rodenbdzg/OAM@Opportunity
cc: persio Arid;fbﬁﬂ@bppoztunity
Subject: Memorandum of Understanding

During the process of admission of the partner Luis Roberto

Demarco ‘Almeida _ _in the Cia. Oppertunity private Egquity, the

follownq cond:.tions were astablished concerning the advance of
' pss 1,000,000.00 {one million dellars) zeceived on 10. 21.1997

Tt‘e advance wi’l ke deducf.ed from dxv;dends and future bonuses,

the cedustions aquivalent tO 20% of the ameunt of the respectivs

dividernds end bonuses.
The pe “cen:age af deduction of di.vidéwds and bonuses for pay

pfs/payment of the advance will be increased up tO 30% in case,

Lm".:il at the end cf 1998, the partner’s ghareholding is increased
fvsm 3.5% to 5.0%, in ‘accordance with the negotiated plan of

The ‘advance amount oI balances will never pe increased of any

kind of “corregdo menetaria” {(adjustment of currency devaluation}
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;\ 1% de cundbro de 1997 DOCUMENT 3
limo, St
Luis Demarco Almeids
Emmis
... Prezado Seabor:

.. Conferme nosses mmﬁmmmnpmmmmaombimm par V. Sas., &
" ritdo de sciamaments, do montais de USS 1,000,000,00- [Hum millfic de dolares )5
. -adisctamsto essa aqui raferido apenas come o "Adiantamezio®, © gue serd regide pelas regras
- el egtabelecidas. o .
.ok Ovdotdnadianmmodw&imdeduﬂdndnwueﬁdoporvs”gﬁwlode
rermperacho pelo wabatho, do dividendos em dinheiro suibuidos 4s (agdes) [quotas] de sua
. . parScipaglo no capital da "Sociedade Brasilelna’ ¢ g2 "Sociedade Off-Shore”, £ de. pardcipagbes
i no pesdtado que furursments vierem & ser diswibuides & V. Sas.” por ‘desis2o dos
" [nclonistas){quotistas] da Socledade Brasileira ou ¢a Sociedade Off-Shore. Saciedads Braslleiree
. Secisdads OF Shore nqul dxSnidas come as gesiorss do Amdos Brazilian Equity Parmnership.
 Fundo Mutue ds Investimemoes Carteins Livre © General Pmtmer do Braziian Bquity Pastnenship - )
L? respectivaments, . .

2, & dedogio acima referida deverd comesponder 3o somawsio de: ) 25% {vinte s cinco por,
carmio) do valer liguide de imposto de renda retido na foste. 3¢ for © caso, dos dividendos, das
remuneracdes s participacSes no rasulado que vierem @ ser stribuidos a V. §a 10 futuro pelis
© Sccisdade Bnﬁe&;vﬂmummsﬁnuuvuﬁduadéMﬁmm&momﬁudq
Adiantamenio, pela toxa medis de compa ¢ venda do elmbio samsrcial (o "Taxa de Chmbdio) .
pela Taxs de Cambio go dia do pagamento efative & ¥, 5o, ¢ ¥) 20% (vinte porcento) da
 rrzunerasio, dos dividesdos & participacdes no resultado que vierem a sez atribuidos a V. 5. o
. fcraa pels Sociedade Off-Shore. A deduglio 8 serd-efctunds 38 b salde a se? pego ¢ ViSasa
" sitalo de remunersslo dividendos cu pamicipagio nos resultados das empresis for igual ou -
_ supetior a USS150.000,00 por semesure, ’

3. Os peresntus! de 25% (vinte e cinco por cexta) s 20 (vinte por oento) previstos no
parigralo sutezior passario a ser de 42,85% (quaremts & dois inteiros ¢ Oitoin £ CINCO.POT CENIO)
s 30% (uinta por cento) a pwtir de WOmERto cm que A pardcipseio de V. Sa. mo .capinal da
Socisdsdc Brasileira ¢ da Socicdade Off-Shore stingirem 5% do respectivo capital ol
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DOCUMENT 4

October 22, 1997
Mr. Luiz DemArco Almeida ’ .

Dear Sir.

Further to our conversations, the present letter serves TO
confizm your receipt, as an advance, for the amount of
uss 1,000,000.00 (one million dollars), this advance referred
herein simply as wadvance” and “will be governed by the following

rules.,

1. The amount of the advance will be deducted €rom the total
amount you raceived as wages for your WOXK, dividands in cash for
she (sharss! of yous participation in tue capital of the
grazilian and the oif-shore company and profit sharing in the
results which will be distributed to you in the futurs by
decision of the Braziliam or off-shore CcoRpany sharehclders
nerewith cefined as the managers of the Brazilian Equity
szrznership Fundo MOtue de Investimentos € Carteiza Livre and
General Partner of the Brazilian Equity- partnership LE,

respectively-

2. The above mentioned deduction should correspond to the sum of:
al 28% {twenty five percent} of the net amsunt of the retained
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income TaX, if the case, of the dividends, wages and proefit
sharing which will be attributed to you in the future by the
Brazilian company, " and those amounts will be converted into
dollars. in order to P2aY off the advance, at the average
commercial exchange rate (the “Exchange Rate”), at the *Exchange
Ra_r.e"‘ of the date of effective payment and 20% {(twenty
percent) of the wages, dividends and profit sharing attributed to
you in the future by the off-shore company. peductions will only
be made if the balance to be paid as wages, dividends and profit
sharing of the company are equal or superior o Us$ 150,000.00

per gsemester.

3, The percentage of 25%¢ (twenty five 'percent} and "Zq Twenty
percen:; mentioned 1A the pravious paragraph wiil become 42,33%
{Zorty Twe Point eighty Zive percent) and 30% (thizty percent) =%
soon a3 your participation in the ecapital of the Brazilian and
the ofi-shore companies attains 5% of the total capital.

4. Foz registration purposes, the company will keep & graphic
ascount of tha oziginal Advance, in US dollars, as well as all
future pay-offs, as mentioned in the previous paragraph. T™This

account will be up dated in US dollars.

5. In case you resign from the Company by your own choice, the

balance due of the Advance registered in the graphic account will

S *-«
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have to be immediately paid off, added of interest based on tke
LIBOR rate for leoans in dollars (6 months}.

€. In the same way, if yoﬁ are dismissed from the Company due to
misconduct or bad performance, the balance due of the Advance
registéred in the graphic account will have teo be immediately
paid off, added of interests based on the'LIEOR rate for loans
in dollars (6 months).{ bad performance” is erossed in the
Portuguese version, but it is handwritten that “bad performance

is crucial”]

7. On the other hand, in case you exit the Company for reasons
independent of your will, including the buying option of your
snares by the Company or by a third pacty indicatsd by the
Conapany, death or permanant incapacity, the halance due will have
to be paid off in 30 years, without intexest or any other form of

“correcdo monetéria” (adjustment of currency devaluation}.

8. In case the present document describes our agreements, we
would appregiate receiving the attached copy 5% it, to have the
same value as a contract between the parties, binding heirs and

successors in any title whatsocever.

8. The ob.igations herewith established will be ruled by the laws

of Cayman Islands.

| ' £
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10. Any doubts arising fr

the forum of Rio de Janei

Since;ely yours,;

om this instrument 3

ro (RI).

hall be solved at
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I, ths undersigmed Swozm Tranalatsr and Commexcial
Iznazprataz, herehy CIRTIFY this is the description
and fzichful transiacion of a DOCTMENT writtan iz
PorTugtese, whict I rTacslata as follews:-

Oezches 24, 1987

M=,
Luéis Rchersc Demarss Almelda

Dear Eir,

raceipt of the anticipatiss title, fSor the amcunt of USS
1,000,000.00 (ome millie= T.35. dal..a:s), said anticipacicno
herein refarzed Zc simply as *Anticipatiem®, t¢ be goverzed
py the rulas set Jor=h hervein,

i. T*he anticipation amcunt will be deducted Szom the total
receiTed by you, 23 a4 compensation fZor the work, foom
dividends in cash atsributed to the [scocks] (guotas] fzom

your participation in the 3razilian Compary's and OfZ-Shors
cau;a.ny s capital, and the participation cu the results to be
digseribuned to you in the ISuburae, upen decisicn by che
[quatahclders] {stockhelders] of the Brazilian Company or the
Qf£-Shore Company. The Sraziliap Compaxy and the OfZ-Shors
Company éxfized heveundes as mamagers of the 3razilian Equity
Pastaership Mutual Ixvestmsnta. Fund, Frse  Portfolio anod
General TPartzer of the E2razilian Equiry Pastaexship L2,
=aspectively.

2. The deducsicen =aferrad o above should cormsspond to the
=otnl af: a) 25% {twenty-five percent) of ths mec amount of
che witkeldise tax, as applicable, on dividends, the
compengacicos acd the pasticipations on tie result that might
be atzzibuzmed o you in the futuxs, by tha 3Bzras :.I.a..‘cmtpa.n?,
excapc for the momthly compemsation previcusly escablished iz
seaig, eguivalenz to US5§-25,000.00 [twenty- five tChcusand U.S.
dallars), said amounts o Se conversed i= dollars, for the
surpases of Anticipakion amortizacion, at the average
commarcizl exchange pusthagse and sale rate (the *Exchance

according te ous. understandizes, thig iz £3 sonfizm your

INSCRICAC: RC J12Iy - CIT :-u.m_m-a - PMSPFSS) LHEIITD - LAPAS 110.531.000-74
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MANOEL ANTONTO SCEIMIDT
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T ea be valid as dgrzemsnt hefween the parsiss, also ohliging
: .....hg—- rizorz acd guccessars, ab any title. '

 ‘Tue commitments set Lforeh herein will Se armad £,
e e : - Sovar 13
| Taws of Cayvman Islands, A =

10. Wkacever disgpute ariging under this ingt—umenmt will be
settled at thke Central Csuss gf the county of Ris ds JSaneiz=s
{RI). : -

Sizcersly,

- -y Nore—— .
A v e
R T T T e ——

NOTEING ELSE was coptaized in gais origiznal, which
zsturn with this faithful translation. IV WITNESS WEEZRTOF,
Rave hersunto setf wmy hand and seal of ofiics, chis July 12,

1gs2,
ASAS 7

A
- -~
Antenio Schimide

Swors Trymglakas

o

¥

v 28l PErsaE

=% %
-

S A1 o
. S-:T%c .._Q 3E.
B/ 353996333 T8

. AATHNERLE SHOEN e
g 1

A 3
T e |" "f_r
N $-/ T T b £ J—
o
- MNECAICAC: RE LML - COTFHOWTIIFT - IMEF(ISH L1374 - LAPAS 110.550.000-74

0163

ot e £ i i TR



DOCUMENT 6

Q01710
 SHAREHOLDERS' AGREEMENT
! ' £HIS AGREEMENT is made the 50% day of December, 1997-
© PARTIES: ' _ -
. (1) = OPPORTUNITY INVEST IlINC. (“Oppormunity™
() MR.-DANIEL VALENTE DANTAS (“Dantas”)
(3 MRPERSIO ARIDA Canida)
' ) (4 MR DORIOFERMAN (“Ferman™)
5y MR RODRIGO BHERING ANDRADE (*Andrade”)
l;' 6 MR.LUISROBERTO DEMARCO ALMEIDA (“Demarco”)
() MR ARTHUR JOAQUIM DE CARVALHO (“Carvalho™ -
‘ @ MR ROBERT E. WILSON, Il ey
Ty - ® cvcrorrea;rumTY EQUITY PARTNERS, LTD. (the “Compazy”)
T RECITALS: '

: (A} The Company is an exempted company fimited by shares incorporatedon
;9 © 26* January, 1996 under the Companies Law and has at the time of execution of
k this Agreement an authorized share capital of US$50,000.

®) The Shareholders have agreed to enter into this Agreement for the purpose of

mgtdaﬁngﬁwirnlaﬁonsiﬁpwitheuhotherandcemin( : of the affairs of
s . uﬂ_&e&dedmgswithmeCompmwhichmzsgmalpMﬂofme
Partmership. 7 . y

(C) The Company has agreed with the Shareholders that it will comply with the terms
" and conditions of this Agreement insofar as they relate w the Company.

* (D) Dantas, Arida, Wilson, Andrade, Demarco and Carvalbo have been appginﬁcd as
and are the only Directors of the Company at the date of execution of this
Agreement . , :

N - ® Dantas,AridaandFcrmanarethcheneﬁcialqwnetsofm:ehﬁreshaﬂcapital of

o Oppornumity 2nd hold all voting rights in, Opportunity.
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NOW IT IS HEREBY AGREED
1. ‘ Deﬁ;iitions and interpretation
1 this Agreement (which expression shall be deemed 1o include the Schedules hereto):

) mmmwgm&ewamwmmmmmmtwmm
following expressions have the following_qmning.

ua dvisory Committes” has the meaning given thereto in the Pa:mﬂship. :
Agreement. ' .

uagreed form™ mug:sinﬂagfumpmviemlyagreedbyoronbehalfoﬁhe
: ?amgsmﬂnsAgmemmtandsignedforthe purpases of
identification by or on behalf of the Company.

“Annex A" . . -meansAnnexA,wbichshallincmporatedeﬁniﬁvc
lmguageinres;mtof,ambng other things, the following:

(a)  procedurss pursuant to which the Points allocated to
a Shareholder may be increased;

() thetermsend conditions pursuant 1o which (i) 2
Stmreholdermaypmitso:dinarymmestothe
Company and (i) the Company may call 2

Shareholder's Ordinary Shares;

© arcvisedschedulepmsuanttowhicha -
Shareholder’s interest in amounts allocated to it in
respect of its Points vests, which schedule shall
provide for, among other things, (x) the death or
disabilityofaShmholdﬂthatisénamxalpersoﬂ
and (y) the termination of 2 Sharcholder’s
relationship with the Company, and

(d)  procedures regarding the sransfer of ownership of '
Ordinary Sharesintheeventofthedcathor
disability of a Sharcholder that is a natural person.
the Articles™ - ' means the grtii:leﬁ of association adopted by the Compazy
) on January 10, 1997, and as amended from time to ime

NYDOCSQ/3TTIT 16
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’
i “gssociate”
L
-? : " “the Auditors”
i} “the Board Minutes™
3 - -
; “the Board of Directors”
Eﬂ' -
i
]
J\ | «(Casried Interest”
sthe Companies Law™
i
“Completion”
’ - “the Directors”
' “Group”
“[nvestment Committes”
NYDOCSOZTITIS

3

(and any rcfgrencemanAﬁclcshallbearefuenccto that
article of the said articles of association). o

meansinm!aﬁunmanypuson,ape_rsonwhqis_cnnnec:ed _

with that person.
KPMG Peat Marwick and their Successors.

meansthenunut:s of a meeting of the Board of Directors
of the Company in the agreed form. :

means the Directors in a duly constituted meeting of acnng
byunanimouswﬁmconsent. _

means the business of acting 25 gcne:alpannerofthe :
Partnership in connection with originating, i
structuring, hegotiating, closing, monitoring and realizing
publicty bid and privately negotiated equity and equity
related investments in acco with the investment

means the Com
Islands.

jes Law (1995 Revision) of the Cayman

means the performance by the parties of the obligations
assumed by them respectively under Clause 4.

means the Directors holding office for the time being and,

. unless otherwisé stated, includes their duly appointed ~ -

alternates.

means the Sharcholders and any affiliates of the
Sharehoiders. .

means a cOmﬁnec of the Company which shall initially

comprise Dantas, Arida, Wilson, Mr. Byron Knief and Ms.

Mary Lynn Putney.
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“Qperating Agreement”

“Ordinary Shares™ ot
“Shares™

“Qther Shareholders”
“Pasties Hereto”
“Partnership”

“Partnership _Agreement“

“Permitted Transferes”

“Principal”

“Private Placement
Memeorandum”

“Security Interest”

NYDOCSIRAINT 6

4

- means the agrecment dated the datc hereof among the

Company, Citibank, N.A., Banco Opportunity S.A.,
CVC/Oppornumity Equity Partners Administradora de
Recursos Lida., Opportunity, Dantas, Arida, Ferman,
Andrade, Demarco, Carvalho and Wilson. |

means the Ordinary Shares of US$1.00 each in the share
capital of the Company, authorized and issued from time to
time. : : ,

shall have the meaning set forth in Clause -12(1 )(a).
means the Shareholders and the Company.
means CVC/Oppartunity Equity Partners, L.P.

means the amended and restated agresrment of limited
parmership relating to the Partnership dated December 30,
1997. :

shall bave the meaning set forth in Clause 12(1)(e)

means any of Dantas, Wilson, Andrade, Demarco and
Carvalho, and such other Directors as may be agreed in
accordance with Clause 9 and “Principals” means altof
them together.

means the confidential private placement memorandum
relating to the offering of US$600 million limited
partnership interests in the Partnership, dated the date
hereof.

méans and includes any interest or equity o_f any person
(including, without prejudice to the generality of the
foregoing, any right to acquire, option of right of
preemption) or any mOMgage, Charge, pledge, licn,
assignment or any other encumbrance, priority o
interest or arrangement of whatsoevet nature ©

relevant property. .
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“Sell” means transfer, sell, exchange, assign, MOrtgags, pledge,
encumbr, hypothecate, declare a-trust, grant 2 usufruct or
otherwise dispose or transfer. ' '

“Selling Shareholder” shall have the meaning set forth in Clause 12(1)@).

“the Shareholders™ means the registercd holders of Ordinary Shares from time

: ' to time together (and the expression Sharcholder shall be
construed accordingly).
" wThird Party” ' shall have the meaning set forth in Clause 12(1Xa)-
@ reference to any Stamute or statutory provision includes a reference to that statute or

. statutory provision as from time to time amended, extended or re-enacted.

3

words and phrases the definitions of which are contained or referred w in the

. Companies Law shall be confirmed as having the meaning thereby attributed to

@

)

& -

them but excluding any statutory modification thereof not in force on the date of
this Agreement. ) :

words anri phrases the definitions of which are contained or referred to in the
Articles shall be construed as having the meaning theceby attributed to them.

words importing the singular number shall include the plural and vice versa,

words importing the masculine shall include the femninine and neuter and vice
versa, and words importing persons shall include bodies corporate, unincorporated

references to Clauses, Schedules and Recitals are refersnces t0 Clauses, Schedules

_ and Recitals of this Agreement and references to sub-clauses, paragraphs and sub~

M
@)

NYDOCS0231TIT 16

hs are, unless otherwise stated, references to sub-clauses of the Clause or
paragraphs of the sub-clause (or, as the case may be, Schedules or sub-paragraphs
of the paragraph in which the reference appears). The Recitals in this Agreement-~
shall be deemed to form part of this Agreement. :

all warraaties, rcpresentations, _indemnitics, covenants, agreements and

obligations given of entered into by more than one person are given of entered
into severally unless otherwise specified. :

the headings to the Clauses and paragréphs are inserted for ease of reference only
and shall not affect the interpretation ot construction of this Agreement.




'*\“ i

2. Consideration

In consideration of the mutual agresments and mﬁdertakingé herein set out the partiés 0
this Agreement have granted the rights and accepted the obligations hersinafter .
appearing.

ER Warranties '

(1}  Each of Oppormunity, Wilson, Andrade, Demarco and Carvalho hereby warrants to
each other that {insofar as they relate to the Company) the Recitals are true and |
correct in every particular and that the Compaay has not incurred any liabilities or
obligations of any nature whatsoever other than its paid up share capital and those
imposed on the Company by virtue of its incorporation and any changes in its
officers and constitution since its incorporation and those arising by virtue of its
participation as general parter in the Partnership.

(2)  (a) Each of Opportunity, Andrade, Demarco, Carvalho and Wilson warrants and
. undertakes to each other that they will acquire the Ordinary Shares referred to in
Clanse 4 and (b) Opportunity warrants that it has acquired the 2 Ordinary Shares
currently registered in its name for its own absolute beneficial ownership and not
on behaif of any other person and undertakes to use its best efforts to give effect to
~ the terms set forth herem.

(3)  The Shareholders warrant and undertake to each other that they have the capacity
- and power to enter into this Agreement, that this Agreement has been duly
executed by them and that their holding of Ordinary Shares is not contrary to the
laws or regulations of any jurisdiction and will not result in any other Shareholder
or the Company being subject to any taxation or the laws or regulations of any
jurisdiction which would not have been the case had such Shareholder not held
Ordinary Shares in the Company. ' '

(4)  Each of Dantas, Arida and Ferman warrant and undertake to the parties hereto that -~
for so long as Opportunity holds a majority of the Ordinary Shares, not to cause or
permit a Change of Control (as such term is defined in the Partnership )
Agreement) in the General Partner. -

4, Completion

1) Cdncurrenﬂy with or as soon as reasonably practicable after the signing of this
Agreement (if the same shall not already bave occurred) the parties shall use their
respective powers and efforts to cause the following to take place: -

WYDOCSIZRI7IT 16

089



7
(@) each of Dantas, Wilson, Andrade, Demarco and Carvalho shall enter into directors agréements
with the Company in a form to be agreed, . )
{b) each of Daxi:as, Arida, Wilson, Andrade, Demarco and Carvalho shall be appointed Direc:o'rsr
of the Company provided however only Dantas and Arida shall have the power and authority to
+ sign on behalf of the Company, as provided in Clause 7(c), :

(c) subscribe for and the Company shall issue the following Ordinary Shiares at the prices set out

below: - ' .
Shareholder . Number of Ordinary Shares | Issug Brice
+ Opportunity ' 94 1US894.00
Andrade I USS 1.00
Demarco 1 USS 1.00
Carvafho 1 Uss 1.00
Wilson . 1 Uss 1.00
(¢) the Company shall establish the Iavestment Comumittze.
1) (2)  This Agreement shall terminate if each of the above matters hiave not beent
completed by January 31, 1998 and the parties shall have no further liabilities -
hereunder. ' :

5. Registered ofﬁcﬁ; accounting reference date; secretary

Unless otherwise agreed between the Shareholders in writing:

(1) the registered office of the Company shall be at the offices of Maples and Calder,

, : P.O. Box 309, Ugland House, South Church Street, George Town, Grand Cayman,
A Grand Cayman Islands; o

(2)  ‘the accounting reference date of the Company shall be 317 Dec:mbct in each year;
and

NYDOCSIUII T I8
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. the secretary of the Company shall be Wilson or such other person as m2y be

Finance

(1)  Subjectto Clause 13(2) no- Shareholder shall have any ohligation, eXpress or

. implied, to make further subsciiptions for Ordinary Shares of of other capital

. ~ contri sons to, o to make any oans to or guarantess of behalf of, the Company,
unless otherwise mutually agreed in writing. ' '

7 The Company’s Business
(1)  Exceptas the Shareholders may otherwise agree in writing or 2s otherwise
provided or contemplated in this Agreement, the Shareholders shall exercise their
powers in relation 10 the Company so as to ensure that
(ay the Company carries on and conducts its Business and affairs in a proper
and efficient manner and for its own benefis

@) the Company transacts all its Business on arm’s length terms;

() theBusiness of the Company shall be carried on pursuant to policies laid
: down from time © time by the Directors;

(@ the Company shall keep boocks of accoumt and therein make true and
complete entries of all its dealings and transactions of and in relation to its
businesses;

(e) the Company will make available to each Shareholder within 3 months of
the end of each financial year with management accounts for such year
audited by the Auditor and in & form acceptable 0 the Shareholders;

@O KPMG and its SUCCEssors serye as auditors of the Compacy and the
. Paﬂnership; _

(g the Company shall prepare its accounts on December 315

) each accounting reference period of the Company shallbe 2 period' of 12
calendar months; ,

(). the Company wil make available to each of thie Shareholders information
as to all its financial and business affairs;

WYDOCSIZANTIT 16
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b

)] if the Comparty requires any approval, consent or license for the ca:rjrmg on -

of its business in the places and in the manner in which it is for the time
being carried on or proposed to be carried on, the Company will use its best
endeavors to maintain the same in full force and effect; and

(k) the Company 6omp1y with the Partnership Agreement, the Operating
Agreement and such other agreements entered into by the Company.

The Shareholders shall exercise their powers in relation to the Cam;;ény soasto
ensure that, in relation to the Company’s activities as general partner of the
Partnership: . : ’

. (8)  any potential investment being considered by the Company on behalf of the

partnership shall involve at least one Principal;

. (B ey potential investment being considered by the Company on behalf of the

3.1

8.2

83

84

NYDOCS02R1717 16

© Partnership shall be reviewed by one or more Directors prior to submission
to the Investment Committee for their approval;

(¢) noinvestment shall be made by the Company on behalf of the Partnership
without the prior written approval of the Investment Committes.

Investment Committee

The Shareholders and the Company shall procure that the Company shall establish
the Investment Comumittee. : - i

The Directors shall delegate to one or mors Directors the power and authority to
consider and review potential investments by the Company acting as general
partner of the Partnership with full authority to negotiate, structure and analyze
such potential investments with a view to preparing a report for consideration and,
if appropriate, final approval by the [nvestrment Committee. . -

The Directors shail delegate to the Investment Committee the power and authority
to approve, on behalf of the Company as general partner of the Partnership, the
investment of the Partnership Assets, subject to the terms of the Partpership
Agreement. v - .
Decisions of the Investment Committee shall be taken by majority vote of those
members attending and voting. The quorum for the [nvestment Committee shall be

-2 majority of the members present in person or by proxy.
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8.6

9.
9.1

9.2

93

10.

1.

10

Subject to Clause 8.4, the Board of Direetars shall establish such procedures and

regulations relating to the proceedings of the Investment Committee 25 they
consider appropriate. ' '

The composition of the Invesunent Committee shail only be changed by a vote of
5$1% in interest of the Sharcholders provided that the Shareholders shall ensuse that
the Significant Investors (as defined in the Parmership Agreement) always have, if
such Significant Investors so choos, the right 10 appoint collectively at least 40%
of the members of the Investment Committee. : :

Principals and Directors -
All Principals shall be Directors,

All Principals shall enter into a directors agreement with the Ccmpanj inaformto
be agreed and each Principal shall be required to devate his full business time and
attention to the Company and its activities as general partner of the Partnership.

The Shareholders shall procure that:
(2}  any person approved by Dantas is appointed as Director

(t) that Directors may anly be removed by a resolution adopted by
shareholders bolding a majority of the Ordinary Shares at a duly held
meeting of the Sharehalders, it being understood that, pursuant 10 Annex A,
this provision may be superseded. -

Important management decisions

[y

The Shareholders shall exercise their powefs in relation to the Company to procure
that, save as otherwise herein provided, the Company shall not (other than \adth‘thc

agreement of 51% in interest of the Shareholders):

(@)  allot orissue its shares and other securities, incur debt or guarantee or
otherwise contingently liable on any cbligation other than an obligation
which relates to the activities of the Company as general partner of the
Partnership, it being understood that, pursuant to Annex A, this provision
may be superseded; , :

"~ {b) camryonany business other than the Business;

NYDOCSONT 16
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A

" partnership Agreement, to appoint any Principal © act

11

incur any material expendimre or liability of a capital naoure save in
of office i and equi and admini
- required in the ordinary course of its Business;

respect

@ arrange any overdraft or other borrowing facilities;

() bomowor iend or prepay any funds;

3] issue or consent t0 the assignment of, ot the granting of options over, any

_ shares, debentures ar other securities of the Company of any ization

of the Company’s share capital, it being understood that, pursuant 1o Annex
A, this provision may be superseded; '

® pay dividends or make any other distribution (except as provided herein), it
being understood that; pursuant 10 Annex A, this provision may be

. sgperseded;' '

() acquireal invest in ancther compaxny or pusiness or the incorporation of
any subsidiary on the Company's account;

] c:eate"or allow to subsist any Security Interest aver any of the Company’s
assets;. ' .

@  giveany gx_;arantce or indemnity in respect of the obligations of any person;

&) participate in any joint venture of partnership (othcr than the Pazﬁxzrship)

- withany person or merge of amalgamate with auy person; '

{)] ' commence any legal or arbitration proceedings;

(m) makeany claim, disclaimer, surrender, election or consent of a material
nature for taX purposes; -

{n) permit the delegation by the Directors of any of their powers to a0y

.

executive director or committee of directors o t0 any othet person
whatsoever other than the Investment Committee.

a.ndsubjecttothetermsofﬁxe
as director or other officer
of the Partnership,

The Company shall be permitted, if appropriate

of any eatity in which the Company,

acting as general partner
has made an investment. .

jve cxpenses reasonably
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‘Transfers of shares

Subject to Annex A, none of the Sharcholders (not including Opportunity) shall
directly or indirectly transfer or create or dispose of any interest (including a
Security Interest) in or over any of his Ordinary Shares except t0 a transferee as
permitted by this Agresment. : )

The Shareholders (not including Opportunity) shall be entitled to contribute their

Ordinary Shares in the Company to personal holding companies in which they hold

mor= than a majority of the voting shares. . :

The parties hereto shall procure that before any person (cother than a person who is
already a Shareholder) is registered as a holder of any Ordinary Share in the
Company such person shall enter into a deed of adherence (ina form satisfactory to
the Shareholders) covenanting with the continuing parties hereto to observe,
perform and be bound by all the terms of this Agreement which are capable of
applying to such and which have not then been performed. The Company shall not
register any such person as the holder of any Ordinary Share until such a deed has
been executed; upon being so registered that person shall be deemed to be a party
to this Agreement. . _ .

The Comﬁany shall not register any transfer made in breach of sub-clauses (1), (2)
or (3).

Offer of Ordinary Shares; death; disability

Except s otherwise expressly provided herein and subject to Annex A, each

Shareholder hereby acknowledges that he will not Sell (as hereinafier defined)any

Ordinary Shares except to Opportunity purSuant to Annex A and that any
attempted Sale other than to Opportunity pursuant to Annex A shall be nuil and
void and shall be of no effect. :

Subject to Annex A, in the event that any Shareholder dies or becomes disabled or
otherwise incapable of personally performing his obligations under this Agreement
or as a Shareholder in general, such Sharcholders heirs, estate, guardian or other
similar person or entity which acquires controi of such Shases shall immediately
upon demand from Opportunity, in accordance with Annex A, sell such Shares to
Opportunity. .

Opportunity hereby grants to each of Wilson, Andrade, Demarco and Carvalho an
irrevocable put option over their Shares in the Company ata price and according to
the payment terms and conditions to be agieed pursuant to Annex A.
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F _ (4)  Eachof Wilson, Andrade, Demarco and Carvalho hereby grant to Opportunity an
irrevocable call option over their Shares in the Company at a price and according.
1o the payment terms and conditions to be agreed pursuant to Annex A,

. {5) For purposes of this clause 12 the term Shareholder shall be deemed not to include
. Opportunity. :

13.  Dividends and Other Payments

' * (1)  Subjectto Annex A, dividends shall be paid to each Sharcholder in accordance -
with each Shareholders Share ownership. Opportunity may, in its sole discretion,
transfer its Shares to any other Shareholder as a way to reward performance.

(2)  Subject to Annex A, each such Shareholder agrees that they shall be jointly and -
severally liable with the Company for payment, if necessary, of the GP Giveback
r * (as defined in the Partership Agreement). .

(3) | Subject to Annex A, each such Sharcholder shall be entitled to require the
Company ta pay the amounts due to them under Clause 13(1)(c) either as

: distributions in respect of the Ordinary Shares held by them or as bonus payable
e under the directors agreements. :

(4) -~ Subject to Annex A, all payments made by the Company shall be made without
any withholding or deduction unless required by law in which case the Company
shall not be obliged to gross up any payrnents, and any withholding or deducton -
& aliocable to a payes shall be deducted from such payes’s portion of the disaibution
" or bonus.

14.  Shareholder’s consent

+ - Where this Agreement provides that any particular transaction or matter requires the
) consent, approval or agreerent of any Shareholder such consent, approval or agreemerit

may be given subject to such terms and conditions as that Shareholder may impose and

any breach of such terms and conditions by any person subject thereto shall ipso facto be

deemed to be a breach of the terms of this Agreement. '

15.  Duration of bbﬁgaﬁon
The obligation of each of the Shareholders shall continue for so long as each remains 2

holder of shares in the Company but upon any such person ceasing to be 2 shareholder in
* ) the Company the obligations of that person hereunder shall cease and determine save for

- NYDOCSMG1I7? 16
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. any provision Hereof which in relation to that person is expressly or by implication .
intended 1o come into force on or to continue in force after such cessation, and without
prejudice to the due performance by such person of all his obligations up to the date of
such cessation and the remedies of any of the other parties hereto in respect of 2 breach
thereof. - '

16.  The Articles

{1)  If, during the continuance of this Agreement, there shall be any conglict betwesn

’ the provisions of this agreement and the provisions of the Articles then, during
such period, the provisions of this Agreement shall prevail.

(2}  Each of the parties hereto undertakes with each of the others to fully and promptly
observe and comply with the provisions of this Article to the intent and effect that
each and every provision thereof shall be enforceable by the parties hereto inter se
and in whatever capacity. o

(3) Nothing contained in this Agrcemem shail be deemed to constitute an amendment

. of the Articles or of any previous articles of association of the Company. '
B 17.  Parties bound

(1)  The Company undertakes with each of the Shareholders to be bound by and
comply with the terms and conditions of this Agreement insofar as the same relate
to the Company and to act in all respects.as contemplated by this Agresment.

" (2)  The Shareholders undertake with each other fo exercise their powers in relation to
the Company so as to ensure that the Company fully and promptly observes,
performs and complies with its obligations under this Agreement. '

3 Each Shareholder undertakes with each of the other parties hereto that whilsthe | -
remains a party to this Agreement he will not (except as expressty provided for in
this Agreement) agree to cast any of the voting rights exercisable in respect of any
of the shares held by him in accordance with the directions, or subject to the
consent of, any other person (including another Shareholder). -

18.

Confidentiality

The Sharcholders undertake to each other and the Company that they will not any time
hereafter use or divulge or communicate to any person other than to members, officers or .
emplayees of the Group, and to their and the Group’s attorneys, accountants and advisors,
whose province it is fo know the same or on the instructions of the directorsany

NYDOCSG/IIT 18
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[ 4 confidential information concerning the business, accounts, finance or contractual
arrangements or other dealings, transactions or affairs of the Group which may come to
their knowledge and they shall use their best endeavars to prevent the publication or
disclosure of any confidential information concerning such maters.

-Mutual Coansultation and Goodwill

' The Shareholders confirm their intention to promote the best interest of the

Company and to consuit fully with one another, the Investment Committes and the
Advisory Comumittee, as appropriate, on all matters materially affecting the
development of the Business. Each party shall act in good faith towards the other
party in order to promote the suceess of the Company and the Business.

The Shareholders shall execute, and the parties shall procure that the Company
executes and delivers, such agreement as the parties may from time to time agree
(in their absolute discretion) are necessary to further the Business of the Company.
General

Caosts

The Shareholders and the Company shall pay their own costs and expenses
incurred in relation to the negotiation, preparation and execution of this
Agreement ‘ '

Natiices

All notices which are required to be given hereunder shall be in writing and shall -
be sent to the address of the recipient set gut in this Agreement or in 2ny deed
entered into pursuzat to Clause 1 1(2) or such other address as the recipient may
designate by notice given in accordance with the provisions of this sub-clause.

Any such notice may be delivered personally or by first class prepaid letteror 7

facsimile transmission and shall be deemed to have been served if by personal
delivery when delivered if by first class post 48 hours after posting and if by telex
or facsimile transtmission when dispatched. - ; :

Successors bound

This Agreement shall be binding on and shall endure for the benefit of the
successors and assigns and personal representatives (as the case may be) of cach of
the parties hereto. :
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. Assignment

None.of the parties hereto may assign his rights and obligations in whole of in part
hersunder without the prior written consent of the other parties hereto; provided
this sub-clause shall not prevent a transfer of Ordinary Shares pursuant to Clause

i1.

Continuing agreement

All provisions of this agreement shall so far as théy are capable of being performed

. and observed continue in full force and effect notwithstanding Completion except

(6)

(8)

(5)

(R,

NYDOCS0231717 16

in respect of those matters then aiready performed.

" Good faith

Each of the parties hereto undertakes with each of the others to do all things
reasonably within his power which are necessary or desirable to give effect o the
spirit and intent of this Agreement (including Annex A) and the Articles.

Further assurance

The parties hereto shall, and shall use their respective reasonable endeavors to
procure that any necessary third parties shall, do, ex=cute and perform all such
further deeds, documents, assurances, acts and things as any of the parties hereto
may reasonable require by notice in writing to the others to carry the provisions of
this Agreement (including Annex A) and the Articles into full force and effect.

Time of the essence

Any date or period mentioned in this Agreement may be extended by agreement
between the parties hereto failing which, as regards any such date or period, time -
shall be of the essence of this Agreement.

Entire agrezment

This Agresment constitutes the entire agresment between the partjes hereto with -
respect to the matters dealt with therein and supersedes any previous agresment.
between the parties hereto in relation to such matters. Each of the parties hereto
hereby acknowledges that in entering into this Agreement it has not relied on any
representation or warranty save as expressly set out herein or in any document
referred to herein. No variation of this Agresment shall be valid or effective unless
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made by one or more instruments in writing signed by such of thc parties hereto
which would be affected by such variation. o

L ' (10) Law

This Agreement shall be gove:ﬁed by and construed in accordance with the laws of
the Cayman Islands and the parties hereto irrevocably submit ta the nonexciusive
jurisdiction of the Cayman Islands Courts in respect of any dispute or maner

* e arising out of or connected with this Agreement.
(1) Ne partnership

Nothing in this Agreement shall constitute or be deemed to constitute a partnership
between any of the parties hereto and none of them shall have any authority to bind
*‘ : the others in any way. ‘ :

(12) Duration

o - The ferms of this Agreement shall remain in full force and effect until terminated
Dy LT by mutual consent betwesn the parties but in relation to a Shareholder which has
o | ‘ u-ansfm-edallofhissharesaSpcrminedbyﬁxisag:cemmtmdﬂaeArﬁcies-mey

shall thereupon cease to have any further force and effect except as provided in
sub-clause (13). )

(13) Termination

The termination of this Agreement however caused and the ceasing by any
Shareholder to hold any shares shall be without prejudice to any obligations or
_ rights of any of the parties hereto which have accrued prior to such termination or
: cessation and shall not affect any pravision of this Agreement which is expressly or
. by implication provided to come into effect on or to continue in effect after such~
termination Or CES5ET. :

(14) Waiver

No failure to exercise and no delay in exercising on the part of any of the parties
hereto any right, power or privilege hereunder shall operate 2s 2 waiver thereof nor
shall any single or partial exercise of any right, power or privilege preclude any
other or further exercise thereof or the exercise of any other right, power 0T
privilege, The rights and remedies provided in this Agreement are cumulative and
not exclusive of any rights or remedies otherwise provided by law. -

NYDOCS0Z31717 16
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Severability

Notwithstanding that any pmvismn of this Agreement may prove to be :}lcgal or
unenforceable, the remaining provisions of this Agreement shall continue in fuil

' forceandeﬁ:'cct.

(16

17

(18}

(19)

NYDOCS02 1717 16

Exercise of pawers

Where any Shareholder is required under this Agresment to exercise his powers in
relation to the Company 10 procure a particular mattar or thing, such obligation -
shall be deemed to include an obligation to exercise his powers both as a
Shareholder and as a Director (where applicable) of the Company and to procure
that any Director appointed by him (whether alone or jointly with any other person)
shall procure such matter or thing,

Counre:;varts

This Agreement may be executed in one or more counterparts and each counterpart
shall be deemed an original but all of which shall together constitute one and the
same instrument.

Amendments

This Agreement may be amended by a majority in interest of the Shareholders.

Executed as a Deed the day and year first written zbove.
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. State of New York )
) } 85.:
County of New York - }

I,_GARY L. WITTMAN, notary public, duly qualified, commissioned, sworz and
acting in and for the County of Kings, State of New York, do hereby certify on this 26" day of
December, 1997 that:

1. Before me personally came Ms. Danjelle Silbergleid known to me, who
being by me duly sworn, did depose and say that she is signing her name on the foregoing
instrament, in my presence, as 2 duly authorized attorney in fact for, and on behalf of the
persons listed on Schedule [ hereto;

2. Before me personally came Alessandro De Giorgis and Richard 3. Aldrich,
Ir., each being one of the subscribing witnesses to the foregoing instrument, known to
mne, each of whom being by me duly swom, did depose that they reside at 244 Madison
Avenue, Apt. 9L, New York, New York 10016 and 136 East 64 Street, New York, New
“York 10021 and that they know Ms. Danielle Silbergleid and that they were present and
saw said individual execute the foregoing instrument in New York, New York on the 26®
day of December, 1997, having signed themselves, same instrument in my presences on
this 26® day of December, 1997. ‘

In testimony whereof T have hereto subscribed my name and affixed my Notar;al

Seal this 26 day of December, 1997.
5. L

GARY L. WITTMAN
Notary Public in and for the
County of Kings _
5 @ ™ rm
Guastiionlort | s Ne 185747 -
LWITRBOR A. LEVN, Clerk of "y .
Camgy 76 m"m;lﬂ&fn;;fm of the Sunreme Coart lor the 11id

DO HERERY C&;‘.RTlFY. That
e d W
']

A

> % the deposition, certi { ackqicwledgment sr procf
. d imstrden 1, wag 25 the time of mking the same 3 NOTARY PULLICTE aud foc the
State of New Yark, duly eouunisaioned aad sworn and guabifial ta aex 33 such throughour the
Sulgﬁ:.l' New Yurk; thut punicnt 10 law 3 commission, or 3 cervificate ul his appuistmcnt and
qpu:;; ticeis, a0 Bis autopraph signaturé, bave bem flod [n noy offier; tiar 25 such Nuory
- Puklic he was duly authorized By the hwa of the Smts of New York jo administer osths din
aflinnations, 10 receive and certily the acknawliedgment or peodf of deeds, macigag pawers ol
atonky aud other written instrvments for Jands,, tezementy a0d berediaments to rad in -

tions + 2nd that T am well acquuinted with the handwriting of anch Nutiry Public, ur huve com-
pared the sigmatvre on the anncxed instrument with his aulograph simature depited i
otlice, and belicye thar the signature is gamina"‘ o spguee i

IN WITHESS WHEREOF, [ have hereunte and affixed the scal of the id |
Court aud County this day of EE 25“ ' 19

Clerk

........... - - s e fasar ceRamarEE 1w wErErE
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State of New York )
)ss:

County of New York )

. L GARY L. WITTMAN, notary public, duly qualified, commissioned, swom and
acting in and for the County of Kings, State of New York, do hereby certify on this 26" day of
December, 1997 that:

1. Before me personally came Ms. Danielle Silbergleid known 0 me, who
*  being by me duly sworn, did depose and say that she is signing her name on the foregoing
instrument, in my presence, as a duly authorized attorney in fact for, and on behalf of the
persons listed on Schedule I hereto;

2 Before me personally came Alessandro De Giorgis and Richard S. Aldrich, -

Ir., each being one of the subscribing witnesses to the foregoing inswument, known 10
me, each of whom being by me duly sworn, did depose that they reside at 244 Madison
Avenue, Apt. 9L, New York, New York 10016 and 136 East 64* Street, New York, New
York 10021 and that they know Ms. Daniclle Silbergleid and that they were present and
caw said individuzal execute the foregoing instument in New York, New York on the 26*
day of December, 1997, having signed themselves, same instrument in my presence on

. this 26® day of December, 1997.

In testimony whereof | have hereto subscribed my name and affixed my Notarial

Seal this 26™ day of December, 1997.
S

GARY L. WITTMAN -
Notary Public in and for the
County of Kings

No. 244897 513
Guslified In lfartgs‘C:'!ur:‘y‘“ 7
Commissira Exmirms JUNt
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- CONSULADO-GERAL DO BRASIL EM NOVAYORK

Reconhego verdadeira 2 assinatura, no documento aneXo, COM _wamwe pigina(s), dg
WILBUR A.LEVIN " Tabelifo do foro do Condado de
RINGS ~ Estado de _ NEW YORK ‘ ~, Estados Unidos da

América, E, para constar onds zonvier, mandet passar o presente, que assmel ¢ fz selar, com o Selo de
Armas desta Reparticio consular, E dispensdvel 2 legalizaciio da assinatura da Autoridade consular, nos
termos do artigo 2°, do Decreto n° 84.451,de 31.01.80.

Nava York,em 27 MQ}GO |
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A legalizagdo deste dacumento ndo implica aceitagdo ou aprovagdo de seu sonteudo.

The lagalization of this document does not imply approval or acceptance of its contents.

LEOLLPL AT

0106



—

i
L

| SCHEDULE I
. 70 ACKNOWLEDGMENT

DANIEL VALENTE DANTAS _ : f

DORIO FERMAN
RODRIGO BHERING ANDRADE

. ARTHUR JOAQUIM DE CARVALHO
LUIS ROBERTO DEMARCO ALMEIDA . L
ROBERT E. WILSON, Il
CVC/OPPORTUNITY EQUITY PARTNERS, LTD.
OPPORTUNITY INVEST I INC.
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This Agreement is made the 30* day of December 1997.

BETWEEN: (1) CVC/Opportunity Equify Partners, Ltd. whose registered office is
‘ situsted at P.0, Box 309, Ugland House, Seuth Church Street, Grand
Cayman Islands (the “Company®), and .

@) Luis Roberto Demarco Almeida (the *Director’) .

WHEREBY the Company agrees to employ the Director and the Director agrees to accept
_ann%l!omentdudugthis term of this Agreement as herein specified, upon the following terms and
conditions: _ : : A

1. Definitions and Interprefation
L1 the "Board" reans the board of directors of the Company.

12 “Intellectual Property” means letters patent, trade marks whether reglstered or
* unregistered, designs, wility models, copyrights, including design copyrights,
applications for any of the foregoing and the right to apply for them in any part of
the world, discoveries, creations, inventions or improvements upon or sdditions to
an Invention, confidential information, know-how and any research effort relating
0 any of the ahove mentioned business names whether registered or not, moral
rights and any similar rights in any country,

13 the *Partnership* means CVC/Opportunity Equity Pactners, L.,

14 The “Shareholders Agreement” means the shareholders agreement dated December
7" 30, 1997 berween Rodrigo Bhering Andrade, Luis Roberto Demarco Almeida.
. Arthur Joaquim de Carvalho, Robert E. Wilson, I (collectively, together with
Danie! Valente Dantas ("Dantas”) and Persic Arida (*Arida”™), the *Dircctors™, '
' _gppommity_mvm 11, Inc., the Company, and the other parties thereto from time o
me. . . : .

1.5 - Words importing one gender include all genders a.nd words imﬁorﬁng the singular
include the plural and vice versa.

. 1.6 Any reference to a statutory provision shall be desmed to include a reference to any

- statutory modifications or re-enactment of it.

NYDOCS0ZHH029
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The employment of the Director shall commence on December 30, 1997 and shall continue

until terminated pursuant to Clause 2 below,

3. Dufies

31 The Director shall be employed full time in the business of the Corapany and its
. affitiates and shall perform all duties connected with such office gs the Board may
ﬁumﬁmemﬁmedimt,whichdunesshlnhclude thhoml:mmﬁmﬂw

foliowing:
@ tocmyoutdlpolizielmdpmcedum implemented by the Board.
{t)  tomansge and maximize the profitability of the business of the Company in
ax: efficient and effective businesslike manner.
) hlﬁ#mmumhbkm:uom#wum.
(d)  totake such actions as may beﬁecem:y in connection with the Company’s

3-2 During the continuance of his emp[oyment under this Agreement, the Director shall

role as gencral partner of the Partnership as dirccted from time to time by
the Board, including originating, analyzing, structuring, negotiating and
closing, monitoring and realizing publicly bid and privately negotiated
equity and equity related investments in companies basedmdpnmmly _
operating in Brazll.

(x) be required 1o devore his whole time and attention to the business of the
Company, and (y) not, without the psior written consent of the Board but subject to

- full disclosure in accordance with general 1aw and the Articles of Association of the
Company (in relation to (b) only), -

(®)
(b)

NYDOCS02. 44029 |

engage in any other business; or

be concerned or interested i any other company.

-83
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4; | Bemuperation |

4 'l'heCumpmyshxﬂpaythemn&nraﬁxedﬂa:y(whichslnﬂmfmmdnyw
day)att}nmeofUSSlZ,OOOpermnumpayablemthlyinaﬂeusmthelut
business day of each month.

42 The said salary shall be reviewed anmually and in the Board's discretion may be

43 Inaddition, the Company may, in its discretion, pay to the Director a bonus subject
to the tarms of the Sharcholders Agreement.

44 Thu%cméshallalsubeenﬁﬂedtosu&otherbmeﬁtsumaybe agreed between
. the Company and the Director from time to time. . -

5. Exnenaes

The Company shali by way of reimbursement pay or procure to be paid to the Directar all
reasonable traveling, hotel and other expensas wholly exclusively and necessarily incurred
by him in or about the performance of his duties under this agreement PROVIDED that the
Ditector, if so required by the Company, provides reasonable evidence of the expenditure
in respect of which he dﬁmsmimbmemeutandhadobtainedpﬂorapprow! from the
Company for such expenses. . _ :

6. Hours of Employment,
The Director shall work such hours as may from time to time become necessary in order to

mest the needs of the Company’s business.
7. Helldan o
7.1 . The Director is entitled to take four (4) wecks holiday in each calendar y&.
s Bickness | | .

81 The Director is entitled to his full salary for the fitst ninety (90) days of sick leave
' taken during any consecutive twelve (12) month peried. ,

82 After the first ninety (90) days of sick feave taken during any consecutive twelve

(12) month pericd, the Director shall be entitled to a further ninety (90) days of
unpaid sick leave, '

NYDOCKIZ4t29 1

0210



JAN-13—92 @1:F7 FPM CVC-QPPORTUNITY S5 21 zeoS126 P.85

s

- S 4 N

83 Ifthe Director is absent from work from any reason for  period or periodsin.
excess of 180 days in apy twelve (12) month period, the Company shall be entitled
wtemﬁnltememploymemnmﬁmebymﬂeemﬁlqnﬁwm.

9. Termiuatiop of Emplovinent

The employment of the Director shall be trminated:

9.1 upon the dissolution of the Partnership;

92 by the Company without notice if the Directar is guilty of any breach of & fiduciary
duty, fraud, bad fuith, gross negligence or willful malfeasance in connection with o
affecting the business of the Company ot in the event of any breach or non-
observance by the Director of any of the stipulations contained in this Agreement
w}ﬁchis-mauﬁuﬂydeuhnenmmthﬂCompmy’sintmn; .

93 ﬁyelthgrpu-ty upon giving the other not less than 3 days® notice iﬁ'wriﬁqs;

9.4 upontheDirectoréeaﬁngtob'eaDirecmroﬁheCompmy;

P 9.5  ifthe employment of the Directar causes the Company to become subject to
- tazation in any jurisdiction.

I 9.6  inthe circumstances set out in Clause 8.3.
0. Confidentiality

H
10.1  The Director is aware that in the course of smployment under this Agreement be
will have access to and be entrusted with information in respest of the business of
. the Company and its dealings, transactions and affairs all of which Information isor
may be confidential, . :

102 The Director shall not (except in the proper course of his duties) during or after the -
~ period of his employment under this Agreement dividge to any person whatever or
otherwise make use of (and shall use his best endeavors to prevent the publication
or disclosure of} any trade secret or any confidential information concerning the
business of the Company. - o L
103 All notes and memoranda of any or confidential infoimation concemning the -
- business of the Company which shall be acquired, received or made by the Director
during the course of his employment shall be the property of the Company and

. NYDOCSO403 |
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shall be surrendered by the Diroctor to someone duly suthorized in that behalf 4t the
termination of his employment or at the request of the Board at any time during
course of his empioyment. : 7 :

1l.  Intellectual Property

11.1  The parties foresee that the Director may make, discover or create Intellectual -
Property in the course of his duties under this agreement and agree that in this
respect the Director has a special obligation to further the interests of the Company. -

112 1fat any time during his employment under this agreement the Director makes or
discovers or purticipates in the making or discovery of any Intellectual Property
relating to or capable of being used in the business for the time being carried on by
the Company, full details of the Intclicctual Property shall immedistely be
communicated by him to the Company and shall be the absalute property of the
Company. At the request and sxpense of the Company, the Director shall give and
supply all such information, data, drawings and assistance as may be requisite to
ensble the Company to exploit the Inteliectual Propeniy to the best advantage and
shall execute all documents and do all things whick may be necessary or desirable
for obraining patent or other protestion for the Insellectual Property In such parts of
the world as may be specified by the Company or as it may direct.

1.3 The Director irrevocably appoints the Company t¢ be his attomey in his name and
o his behalf to sign, execute and do any such instrument or thing and generally to
use his name for the purpose of giving to the Company (or its nomines) the full
benefit of the provisions of this clause and in favor of any third party a certificate in
writing signed by any Director or the secretary of the Company that any instrument
or act falls within the suthority conferred by this clause shall be conclusive
evidence that such is the case. - o

- 114 If the Intellectual Propenty is not the property of the Company, the Compeny shail
: bavetherighttoacquirefutit;elfoﬁtsnomimeﬂlebimtur'iﬁ;hfsinthq_

Intellectus! Property within 3 months after disclosure pursuant to clause 11.2 above ~

on fair and reasonable tenms to be agreed or settled by a singie arbitrator.

115 Rights snd obligations under this clsuss shall continue in forcs after terminatian of

this agreement in respect of Intellectual Property made during the Director’s’
employment under this agreement and shall be binding upon his representatives,
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12.  Nopesolicitation
The Director covenants with the Company that he will not, for the period of 2 {two) years |
after ceasing to be employed under this agresment, without the prior written consent of the
Board,incnmecﬁcnwiththemyingonofanybmimsinﬁla:to’orinmmpeﬁﬁouwith '

the business of the Company or the Partnership, on his own behalf or on behalf of any
perzon, firm or company, directly or indirectly; o

121 geekto pmmMmMmdomammmwmmﬂﬁwmmmm
hasumyﬁmeduﬁngﬁ:eutwo)ymimmedlatelymmdingm'mdone
business with the Company or the Partnership; or ' '

122 endeavour to entice sway from the Company any person who has at sny time
duﬂngtheZ(m)ymimmedia:alypruedingmhqesnﬁonbeenemployador
engaged by the Company or the Partnership; : .

PROVIDED that nothing in this clause shall probibit the seeking ot procuring of ordersor
the doing of business not relating or similar to the business or businesses described above.

13.  Non-competition

The Dircctor covenants with the Company that he will not, and for 2 (two) years after
ceasing to be employed under this agreement, without the prior written consent of the
Board, either alone or jointly with or ay manager, agent, consultant or employee of 2ny
person, firm or company, directly or indirectly carry on or be engaged in any activity or
:usiness l:i:hich shall be in competition with the business of the- Company or the

4. Securitios Dealing

TheDirmorshallbebound(andshaﬂpmmthathiupouseuﬂmim:chi!dmshaﬂ
tbide).hymendesmdpmcedmspfthcnoud,uemd&omﬁmtime.inrespectnf :
thelcquitition.nlc.exchangeorothetdisposiﬁdnofmyshmwmmuﬂﬁemfmy -
company or other entity or securities derived from such shares or securities. '

15.  Besignation from Directorships :
Upon the terminstion by whatever means of his employment under this Agreement:

15.1  the Director shall at the request of the Company immediately resign from office as
adirector of the Company without claim for compensation, and in the event of his

NYDOCSI3:44039 |
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18,

17,

18,

19,

7

-faiinrc %0 to do, the Company is hereby irrevocably authoriﬁdto appqin:'som‘e ‘
person In his name and on his behniftosignmddeﬁversuchmdgmﬁonw
resignations to the Company; and - , ’

152 - mcDimctordxaHnotwiﬂwunhecomenfoftheCompanyuényﬁmethmaﬁer
mp:es:nthimselfstiﬂtobeconnmadwiﬂ:tﬁc%mpmy.

Indemmity -

| Themmmrshﬁ!beindemniﬁedomofthemmonhe Company from and against zil

actions, proceedings, sosts, charges, losses, damages and expenses which he shall or may
immorsuscainbyn_easonofmyntdomwomittedinorabomthomm‘ﬁmofhisduty

17.1  This Agreement is governed by and shall be construed in accordance with Cayman
Islands law, _

172 The parties to this Agreement submit to the exclusive jurfsdiction of the Cayman
{slands courts,

-En.ﬁm

Notices may be given by either party by letter addressed to the other party at (in the casc of
the Company) its regisiered office for the time being and (in the case of the Director) his
hﬂhlmﬁdmmdwmﬁceﬁvmbylmmshdlbgdamdmhawbun given.at the
time at which the lettcrweuldbed:liverediu&se-urdimrycmnfpostorifdclimd by
hand upon delivery and in proving service by post it shall be sufficient to prove that the
notice was properly addressed and posted.

Execution ‘ '
Executed as a Deed the day and year first above written.

-
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IN WITNESS WHEREOF, the Company has caused this Agreement to be sxecuted and the
Director has hereto set his hand the day and year before written, o

1gned for and on behaif :
of CVC/Oppartunity Equity ‘

%m@: Lbbeptuo.
mEC I FOR. AND 0 BerANT OF
Wi ROBIRIO Cenarce e od

Witsess: ﬂg_...-__._ga' 2 Q, Gu-.;,g'
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State of New York )
o ' S )
County of New York )

I, GARY L. WITTMAN, notuypablic,du!yqunﬁﬁed comumissioned, swom and

asting in and for the County of Kings, StnnofNewYock,dohmbycemfyonthide'dlyof
December, l??hhr

i. Beﬁmmcpersonﬂiy‘mMs.Dmieﬁe Silbergleld known to me, who
bmhm&ﬂymm&d&p«emduyﬁuﬁauﬁpmxh«nﬂemmwm
instrument, in my presence, uadniytmhm:eammyinfmt‘or and on belhalf of the
mmﬁ:todnnScheduleIherm

2. Bﬁmmpmﬂiymemmbeﬁiommdhms.m .
Ir., cach being one of the subscribing witnesses to the foregoing instrument, known to
me.elchofwhombemgbymaduiymdiddepouﬁnthwmideazﬂbhdim :
Avenue, Apt. 9L, New York, New York 10016 azid 136 East 64™ Street, New York, New
~York 10021 and that they know Ms. Danielle Silbergleid and that they were presentand
saw said individual exscute the foregoing instrumnent in New York, New York on the 26*

day of Decembar. 1997, having signed dwmse!m, same instrument in my presence on
thiz 26 day of December, 1957,

In testimony whcreof!haveh:rgtosubsmbcdmy pame mdaﬁixedmyNotﬂrial
Seal this 26® day of December. 1997.

Srat il

GARY L. WITTMAN

Notary Public in and for !!le

County of Kings :
Iu-v MMLMWM

Ng, 244597910
Ounlitod in Xings County
Permnairn Bymerng Yirg 1. 1”?

-~
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SCHEDULET
TO-ACKNOWLEDGMENT

LUIS ROBERTO DEMARCO ALMEIDA '
CVC/OPPORTUNITY EQUITY PARTNERS, LTD.

A
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