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JUDGMENT AND REASONS

PRESIDENT:

4. Mrs. Wight (the wife) appeals against an order made by Levers
JIn the Grand Court upon an application for ancillary relief brouéht by
the wife against Mr. Wight (the husband)., The Judge found that the

pérties’ assets amounted to $16,479,773. The Judge's order was
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that in full settlement.of all her claims the husband should pay to the
wife a lump sum of $7,415,898.00 (45% of the partigs' assets)
together with 45% of the proceeds of Suntise Landing and Frank
Sound properties which is deferred.

2. Inarriving at this order the Jﬁdge stated:

“Fairness demands that | depart from
equality and that the assets which |
have held to be matrimonial assets, a
fair division would be by way of a split of
45% to the wife and 55% to the
husband. There are enough liquid
.assets for the wife to receive a lump
sum immediately. In monetary terms,
the wife will therefore receive
$7,415,895.00 together with 45 % of the
proceeds of Sunrise Landing and Frank
Sound properties which is deferred.

In departing from equélity Levers J held that there was a

“special contribution” on the part of the husband.

3. At the time of the heari'ng in the Grand Court the husband was
54 years old and the wife 48 years old. The husband was bom In
Guyana and the wife in Trinidad. The wife came to the Cayman
Islands at the age of fen. She was educa.ted In England and returned
to live permanently in the Cayman Islands. She gained employment
as a secretary with the Roya! Cayman islands Poiice Force. In 1879

she returned to England and gained employment there.
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4. The husband came to the Cayman Islands in 1973 at the age of
2.2. He became an articled clerk for Rawlinson énd Hunter. At that
time, Delotite Haskins Sells who were associated with Rawlinson and
“Hunter, Butierfield and Company, established a joint office in Cayman
and in 1877, the husband became the manager of the Cayman Jciﬁf
 offices of Deloltte, Rawlinson and Hunter.
He énd a secretary were the only employees. In 1880, the
" husband became the resident gqUity pannef of Deloﬁte and its
'- ass;ociatéd firm. of Rawlinson and Hunter in Cayman. More will be
said about the husband's progress later.

5, The parties met in 1978 and they were married on the 1% March
1980 in Grand-Cayman. There are four children of the marriage, one
-of which, Claire born on the 12" January 1992, is the only relevant
chiid of the marriage in 80 far as the application was concernéd.

6.  After the marriage the wife continued working until 1995, From
1980 to 1985, she worked and also cared for the home without any
help. In 1985 when the first child, Matthew was born, the parties
hired a live-in heiper. That continued untii 1995, when in addition to
the five-in helper, the parties also had a maid service, a gardener and

maintenance staff. They also had contractors fo look after the house,




The wife supervised fhe running of the house and the family life. The
wife stated that éhe pald the chﬂdrep's school fees at preparatory
school and also was responsible for the remu neration of the domestic
help.

7 The wife ceased working in 1995 after' discussion and
agreement with the husband. By fhis time the partiels had bought
‘gubstantial properties and she was -reciui_red to attend to these
. propertles including the management, |

g In 1991 the husband received his appmntment as.an official
liﬁu‘tdator for B.C.Cl. The earing capacity of the ‘husband
dramatically increased. The husband is noﬁ the managing pariner
and one of seven partners In the Cayman Office. They now employ
some 180 people.

9. During the course of the marriage, the parlies acquired
substantial prqperties and substanlial wealith, When the marriage
ended in December 2002, the parties were weaithy, |

10. The marriage broke down as a result of the husband confessing
to having an affair and wishing to have a divorce. The wife continued
to live in.the mairimanial home. After separation both husband and

wife spent large sums of money on themseives.




11.  The wife on appeal contends —

(a) The Judge failed to categorize ceﬂain.proﬁerty
as matrimonial property. |
{b) The Judge ought to have divided the matrimonial
property équally.

(c) The Judge was in error in finding that there was

a special contribution on the part of the lhusband.

{d} The Judge ought to have considered the

husband's substantial eamings in arriving at the
division.

(¢) A portion of the husband’s substantial earnings

after separation should be regarded as mairimonial

property.

12, In an application for ancillary relief the Court's computation of

the parties’ assets must necessarily precede the division of property.

13.  The Matrimonial Causes Law (2005 Revision) provides in ss.

19and 21.

$.19 “In deallng with all . ancillary maiters
arising under this law, the Court shall have
regard first of all to the best interest of any
children of a marriage and thereafler t¢ the
respansibllities, needs, financial and other




resources, actual and potential earning power
and the deserts of the parties.”

821 “At the time of pronounclng a decree
under this law, the Court sha!l as appropr late,
make orders for:

(b) the disposition of matrimonial property,
including the matrimonial home;

(e) making financiali provision from the
‘property of either spouse for the children of
the marrfage and for the other spouse;-

(f) providing for periodic payments fo be
made by either spouse for the benefit of the
children of the marriage from the ofher
spouse.”

14.  The wording of the English statute is somewhat different, The
present position in the exercise of the Court's power in ancillary
matters is o be found in s. 25 {a 1984 amendment) of The

Matrimonial Causes Act 1973, section 25 provides: -

S.25 (1) "It shall be the duty of the Court in deciding
" whether to exercise its powers under s23, 24, or

24A (24A or 24B) (any of seclions 22A to 24B)

above, and, if so, in what manner, to have regard to

all the circumstances of the case, first consideration

being given to the welfare while a minor of any child

of the famlly who is not aitained the age of
- gighteen,”

5.25 (2) “As regards the exercise of the powers of
the Court under s 23(1) (a), (b) or {c) (section 22A
or 23 above to make a financial provision order in
favour of a party to a marriage or the exercise of its
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powers under s 23A) 24 or 24A [24A or 24B] [24B
or 24BB] above in relation to a party to the
marriage, the Court shall in particular have regard to
the following matters:-

(@) the income, earning capaclty, properly and
other financlal resources which each of the parhes
to the marriage has or is likely to have in the
foreseeable future, including in the case of earning
capacity any increase in that capacity which it would
in the opinion ef the Court be reasonable to expect
a party to the marriage to take steps to acquire;

(o) the financial needs, obligations and
responsibilities which each of the parties to the
. marriage has or |s l|3<ely to have in the foreseeable
future;

(c) the standard of living enjoyed by the family
before the breakdown of the marriage;

(d} the age of each party to the marnage and the
duration of the marriage;

(e) any physical or meénial disability of either of
the parties to the marriage;

() the contribution which each of the parties has
made or is likely in the foresesable future to make
to the welfare of the family, rnc!udmg any
contribution of looking after the home or caring for
the famity;

(@) the conduct of each of the parties [whether the

.nature of the conduct and whether it occurred
during the marriage or afier the separation of the
parties or {as the case may be) dissolution or
annulment of the marriage), if that conduct is such
that it would in the opinion of the Court be
inequitable to disregard It;




{(h) In the case of proceedings for divorce or
nullity of marriage, the value to each of the parties
to the marriage of any benefit (for example, a
pension) which by reason of the dissolution or
annulment of the marriage, that party will lose the
chance of acquiring. '

15. Matrimonial Property:

In her judgment Levers J defined Matrimonial Property as:

“Property that was acguired during the marriage or if
it was before marriage put into the melting pot of the
marriage and all other assets directly fraceable fo
the income earned during the marriage”.

Unless the claiming spouse can trace the assets
after the marriage directly to the eaming during the
marriage in my judgment it is unfair.to say that she
has an equal claim to that property as the partner
acquired that property from income earned after the
marriage. In this jurisdiction there is authority 1o say
that the date of separation is the cut off point”,

18.  Mr. Moyston QC on behalf of the wife submits that no such
authority has been identified. In his attempt to assist the Court, Mr.
Mayston referred to a number of cases decided in England.

17.  In Mitter v Miller [2006] 2 A.C. 618, Lord Nicholls statec:

(22) “This does not mean that, when exercising his
discretior, a judge in this country must treat alj
property in the same way. The statute requires the
Court to have regard to all the circumstances of the
case. One of the circumstances is that there is a
real difference, a difference of source, between (1}




property acquired during the marriage otherwise
than by inheritance or git and (2) other property.
The former is the financial product of the parties
common endeavour, the iatter is not. The parties
matrimonial home, even If this was brought into the
marriage at the outset by one of the parties, usually
has a central place in any marriage. So it should
normaily be treated as matrimaonial property for this
purpose. As already noted, in principle the
entilement of each party to a share of the
mattimonial property is the same however lohg or
short the marriage may have heen.”

(23} The matter stands differently regarding
property (“non matrimonial property”) the parties
bring with them into the marriage or acquire by
inheritance or gift during the marriage. Then the
duration of the marriage will be highly relevant. .The

position regarding non matrimonial property was
summarized in the White case [200] 1 AC. 598, 610;

“Plainly when present, this factor is cne of the
circumstances of the case. It represents a
contribution made to the welfare of the family by
one of the parties to the rmarriage. The judge
should take it into account, He should decide how
important it Is in the particular case.

The nature and value of the property, and the time
~ when and circumstances in which the property was’
acquired, are among the relevant matters to_be
considered. Howaever, in the ordihary course, this
factor can be expected to carry little weight, if any,
in case where the claimant financial needs cannot
ba met without recourse ta this property”.

{26) This difference in treatment of matrimonial
property and non matrimonial property might
suggest that in every case a clear and precise
boundary shouid be drawn between those two
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categorizes of property, This 8 not so. Faimess
has & broad horizoN. ..o vreae "

18. In White v Wh!"te [2001} A.C. 596 Lord Nicholis at p. 610

stated;

“ must also mention briefiy another problem which
has arisen in the present case. [t concerns property
acquired during the marriage by one spouse by gift
or successicn or as a beneficiary under a trust. For
convenience 1 will refer to such property as inherited
property.  Typically, in couniries where a detailed
statutory code is in place, - the legislation
distinguishes hetween two classes of propery:
inherited property, and property owned before the
marriage, on the one hand, and “matrimonial
property” on the other hand. A distinction along
these lines exists, for example, in the Family Law
(Scotland) Act 1989 and the (New Zealand)
Matrimonia! Property Act 1976,

This distinction is a recognition of the view, widely
but not universally held, that propesty owned by ore
spouse before the marriage, and inherited property
whenever acquired, stand on a different footing from
what may be loosely calied matrimonial property.
According to this view, on a breakdown of the
marriage these two classes of property should not
necessarily be treated in the same way. Properiy
acquired before marriage and inherited property
acquired during marriage come from a source
wholly external to the marriage.

In fairness, where this property stili exists, the
spouse to whom it was given should be allowed to
keep it. Canversely, the other spouse has a weaker
claim to such property than he or she may have
regarding mairimonial property”.
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1.  Mr. Moyston submits that property acquired during
separation prior to the marriage beingldissolye'd should be
regarded as matrimonial property. He also submits that the
wife should be awarded a share of the husband’s substantial
samings after separation, for a period of at least three years
(until 2005) and freated as matfimonial property.

~ 20, The Judge héld that property acquired after separation
and which could be attributed to earnings during the marriage,
pri‘or to seﬁaration, should be regarded as matrimonial property.
21. In my view the above guotations from Lord Nlcholls
speech in Mifler v Milter and White v White do not asslst in
determining whether proparty acquired after separation or the
husband's earnings after separation should be regarded as
matrimonial property. Lorl'd Nichdlls specifically referred to
property brought into the marriage or property acquired as a gift

| or inherited, |
Post seg‘aration‘ accrual: | _

22. in Rossi v Rossi [2006] 3F CR 271, Nicholas Moyston

0.C. sitting as a Deputy Judge of the High Court, stated:

[13] “Thus it has always been the case
that, where a party has by virtue of his




own industry created further assais after
" separation,  such sole unmatched
contribution should be recognized and
reflected by the Court in itg award. On
theé other hand, if a mairimonlal asset
has simply Increased in value during the
period of separation "as 2 result of
passive Inflationary economic growth
{such as the increase in the value of a
house) then it would seem obvious that
such growth is an accrual 1o the original

matrimonial property.
124.3]

Assets acquired or created by one party
after {or during 2 period of) separation
may qualify as non-matrimonial property
if it can be said that the property in
question was acquired of created by a
party by virtue of his personal industry
and not by use (other than incidental

use) of an asset which has been created -

during the marriage and in respect of
which the other party can validly assert
an unhascertained share. Obviously,
passive economic growth on
matrimonial property that arises after
separation  will not qualify as non
matrimonial property.

[24.4]

1f the post-separation asset s a bonus
or other earned income then it is
obvious that if the payment relates to a
period when the parties were cohabiting
then the earner cannot claim it fo be non
matrimanial.

12
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Even if the payment relates to a period
immediately following separation { would
myself say that it is too close to the
marrtage fo justify categorization -as
" non-matrimonial.  Moreover, | entirely
agree with Coleridge J when he polints
out that during the. period of separation
the domestlc party carries on making
her non-financial conftribution but cannot
attribute a value -thereto which justifies
adjiustment in her favour.  Although
thers is an element of arbitrariness here
J myself would not allow a post-
- separation bonus to be classed as non
matrimonial property unless it related to
a period which commenced ai least 12

~ months after the separation.” :

Ir;‘ Hv H [20b?] EWHC 45% (Fam.) it appears that the Judge
found that pure earnings after sepafation did not qualify as
" matrimonial property. It is accepted that asseis acquired after
separation, but .which are attributable to earnings during the marriage,
are deemed matrimonial property. Levers J in fact made such an |
award in her assessment of what she considered to be matrimonial .
© property. In my view ihe'earhinés of the'h‘usband after separation are
not to be regarded as matrimonial properly an_d the wife is not entitled

to a share of his future earnings. The sum awarded to the wifeis

sufficient to meet her needs and to allow her 1o live in the life-style

she was accustomed to during her marriage. She s also abie to work
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if she wishes to.: ;Fhe relevant child, Claire, Is in hoarding school and
the husband has undertaken the fesponsibility of all the educétioﬁa!
expenses, | |
24, Inthe exeréise of her discretion the Judge failed to make any
. award with respect to the following: 'K
| {a) Deloite current account
(b) Deloite Pension
.(c) Husband's interest in Cypreés
Point Property

(d) Two Porche motor cars

(&) Horses '_. "

() Regal Boat
5. |n his written reply, Mr. Moyston accepted that the money in the
.currenf account represented money eémed on the proceeds of
monéy egmed since separation but before trial. Having regard to my
finding that money eamed-,aﬁér. separation is not parl of matrimonial
property, 'I would hold that the Judge was nét in error in not allowing

the wife a share in the Deloite current account. in other words the

current ac<_:dunt did not form part of the matrimonial ptoperty,
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28, It is conceded by Mr. Jones Q.C. that the Deloite Pension is to
be regérded as Matrimonial Property. | agreé, ‘The Judge was
therefore in error in not giving ihe wife a share in this Pension fund. |
27, Astothe Cypreés Point development, the husband invested t'n.e
value of the land ($600,000) in this development. He was to rece‘ive
25% of any- profit derived from the development. T he wife was
entitled to a share of the $600,000.00. She would therefore be
ertitled to a share in any profit received by the husband.

28, As to the purchase of ihe wio Porche cars, the Judge exercised
her discretion in not granting ihe wite a share of the purchase price
which was estimated to be $129,400.00. These cars were purchased
seven and nine months respef;tivaiy after the separation. M.
Moyston subm\tted that the Judge having held that two properties |
purchased five months after separation were matrimonial property,
| ought to have fou nd that the Porche cars were matrimonial property.
It is suggested that the cars were baid for from the current acoount
which existed at the time‘of separation. There is no evidence of this.
The Judge was of the view that thle purchase of the cars could have

been from earnings of t'ne husband after separation. | am unable to
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say that the Judge wrongly exercised her discretion in not giving the
wife a share of the purchase price. | |

0. As to the horses. The Judge heid that the parties soid the
horses that they owned jointly soon after separation and placed the
money into the bank. Subsequently the hushand re-purchased some
of the horses that he wished to retain far himself. The wife did not
recaive a share of the value of the re-purchased horses. | am of the
view that it cannot be said that the Judge wrongly exercised her
discretion in not allowing the wife a share in the value of the re-
' purchased horses.

30. As to the Regal Boat. The Judge s_taied that it was accepted
that this was non-matrimonial property. Mr. Moyston told the Court
that there was no such concession. He submitted that the boat was
purchased using the proceeds of a previous boat, which was
matrimonial property. The wife's sharé fn the'Regai Boat was worth
$150,000. Accepting that there was no concession, the wife was
entitled to a share of the value of the Regal Boat.

EQUALITY

31. Levers J. heid that there was a special contribution by the

husband and this would justify a departure from equality. The judge
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awarded the hust;and 55% of the assets and fo the wife was given
45%. Mr. Moyston submits that .thé contribution of the husband
should not be regarded as a special coniribution and theré should
have beert an award favouring equaiity i,e. 50% to each party. He
also argues that as a result of the husband’s future substantial
earnings, there is‘a case for the wife to receive more than 50%. |
32. The decisions of the Engiish Court on the subje;:;t of rquality are
of persuasive authority and will be considered by this Court. Since
the dedision of White v White [200‘11 1 A.C. 596 the Courts appear
o be moving towards equality, but that can be departed from in
certain circumstances. Thereis no"presumptien of equality.

In White v White, Lord Nicholls at page 605 said:

“But whatever the division of labour
chosen by the husband and wife, or
forced upon them by circumsiances,
faimess requires that this should not
prejudice or advantage either party
when considering paragraph (f), relating
to the parties contributions. This is
implicit In the very language of
paragraph (f): “the contribution which
each ........ has made or is likely ........
to make to the welfare of the family,
including any contribution by lookirg
after the home or caring for the famliy.

“I¥ in their different spheres, each
contributed equally to the family, then in




18

principle it matters not which of them
camed the money and buiit up the
assets. There should be no bias in
favour of the money-earnsr and against
the home maker and the child carer.

As a general guide, equality should be
departed from oniy if, and to the extent
that, there is good reasoen for doing sO.
The need.to consider and ariculaie
reasons for departing from equality
would help the parties and the Court 1o
focus on the need to ensuré the
absence of discrimination”. '

33. The Matﬁmonial Causes Law unlike the English statuie does
not mention “the coniribution of the parties’. However it speaks of
“he deserts of the parties”. This does not affect the principle to be
considered in ancillary refief proceedings in the Cayman island.

The Courts in the Cayman Islands have always taken into
account the contribution of each party in deciding on the division of
assets.

34. Lord Cooke at page 615 said:
“The most important point, in rhy opinion, in
the speech of my nobie and leamed friend,
Lord Nicholls, is his proposition that, as @
general guide, equality should be departed
from only if, and fo the extent that, there is
good reason for doing so. 1 would gratefully
adopt and underiine it. Widespread opinion

within the ‘commonwealth world appear to
accept that this approach is aimost inevitable,
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whether the regime be broad or detailed in its
statutory provisions.”

35. Inthe case of Miller v Miller [2006] 2AC 618, Lord Nicholls at
paragraph 1, page 630 said: |

“My Lords, these two appeals concern
the most intractable of problems: how to
achieve falrness In the division of
property following a divorce.

In White v White (2001) 1AC 596 your
Lordship's house sought 10 assisi
judges who have the difficult task of
exercising the wide discretionary powers
conferred on the Court by Part 11 of the
Matrimonial Causes Act 1873, In
particular the House emphasized that in
seeking a fair outcome there is no place
for discrimination between husband and
wife and their respective roles,
Discrimination Is the antithesis of
faimess. In assessing the parties
contributions to the family there should -
be no bias in favour of the money-
earner and against the homemaker and
the child carer. This is a principle of -
universal applicaticn. It is applicable to
all marriages.”

" Paragraph 18,

“A third strand is sharing. This “equal
sharing” principle derives from the basic
concept of equality permeating a
marriage as understood  today,
Marriage, it is often sald, is a
partnership of equais.
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-In 1992 Lord Keith of Kinkel approved

Lord Emslie’s observation that “husband
and wife are now for all practical
purposes equal patthers in marriage.”

R v R [1992] 1 AC 599, 617. This is
now recognized widely,  not
universally. The parties commit
themselves to sharing their lives. They
live and work fogether. When their
partnership ends each is entitled to an
equal share of the assets of tfhe
partnership, unless there is good reason
to the contrary. Fairness requires no
less. But | emphasize the qualifying
phrase. "Unless there is good reason o
the contrary”. The yardstick of equality
is to applied as an aid, not a rule.”

36. In Doak v Doak [2002] CI LR 224, this Court agreed. and
accepted that the princibies, established by the Engiish authorities
.and particularly the decision in iWhite v White were applicable in the
~Cayman Islands. The effect of the order in the Grand Court was to
give the husband 75% and the wife 25% of the assets. 'I;aylor J.A, at
paragraph 21 said:
"We were of the view that the factors
mentioned by the trial judge could not
justify an unequal distribution of assests
in favour of the former husband. We
concluded that the application of the
equality test "as a form of check” as

advocated in the speech of Lord
Nicholis of Birkenhead in White v White
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demonstrates that there is indeed, no.
sound basis in this case for any disparity
as - against the former wife in the -
distribution  of assets accumulated
during the relatively long period of the
marriage. Applying the law laid down in
White v White, we are of the view that
the Grand Court judge erred in principle
in making what is effectively a 75/25%
distribution of assets In favour of the
former husband."

Paragraph 22:

‘It seemed fo us to be of particular
importance that (i} the appellant worked
and devoled her eamings to family
needs, rather than acquiring assets of
her own, while the respondent built up a
valuable practice; (iy the former
husband now enjoys a much Iarger
earning capacity than his former wife:
and (ili) while he has a significant
pension fund, she has almost none.
These are among the factors which
persuaded " us that an unequal
distribution of assets in favour of the
former husband must, in this case be
‘regarded as unfair.”

The Court made an order transferring the title of the matrimonial
home to the wife, The value amounted to an equal division of the

asseats,

37, in Miller v Miller Baroness Hale at paragraph 154 safd:




38.

“There is obviously relationship

~ between capital sharing and future

income provision. I capital has been
equally shared and is enough to provide
for need and compensate for
disadvantage, then there should be no
continuing financial provision. In the
McFarlane case, there has been an

‘equal division of property, but this

largely consisted of homes which can be

. characlerized as family assets. This

was not enough to provide for needs or
compensate ' for disadvantage, The,
main family asset is the husband's very
substantial earning power, generated
over a lengthy marriage in which the
couple deliberately chose thal the wife
should devoie herself io home and
family and the husband to work and
career. The wifa is undoublediy entitied
1o gererous income provision for herself
and for the sake of their children,
including sums which will enable her to

provide for her own old age and insure

the husband’s life, She is also entitied
fo a share in the very large surplus, or
the principle both of sharing the fruits of
the matrimonial partnership and of
compensation for the comparable
position which she might have been in
had she not compromised her own
career for the sake of them ajl. The fact
that she might have wanted to do this is
neither here nor there, Most
breadwinners want 10 go on
breadwinning.”

22

ln my view the Court should strive for equality. The substantial

future earnings of the husband could be taken into account in arriving
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at equality and fairess. However the circumsténces of the particular
¢ase under consideration may be such as to allow the Court io depart
from‘equalfty if there is good reason to do so. Is the special
contribution of one party a matter to be considered in departing from
equality. The Court reaffirms it's acceptance of the principles of

equality as expounded in the above English cases.

Special Contribution

39, in her judgment Levers J in considering the issue of special
contribution at page 53 said:

‘I now have to deal with the question of
special contribution, if any, that will justify a

. departure from equality. | have heard full
submissions from both Mr. Moyston Q.C. and
Mr. Singleton Q.C. an why | should or should
not allow the concept of special contribution in
this particular case. A brief analysis of the
husband's career is useful for purposes of

- coming {o a conclusion on the facts of this
case.

The husband was already an accountant at
the time of marriage. He came to the Cayman
Islands at the time when the Cayman Islands
was not a financial centre. |t perhaps, can
now be called one of the biggest financial
Centres in the world. At the time, the husband
commenced work, it was himsalf and one
employee, Subsequently, he was appointed
as liquidator for BCC! in 1991, He by virtue of
his hard work, skill and it has to be said a
certain expertise was appointed liguidator, for




BCCl, (one of the largest liquidations, the
world has seen.) The husband, had he just

.being appointed as a liquidator for BCCl and

not taken the matter any further (keeping it
within the local jurisdiction) may have earned
substantial monies but not the enormous
wealth that that particuiar assignment
generated, What the husband did was to
endevour with others to come fo a global
liguidation, which was, | believe one of the few
cross borders liquidation ever been
undertaken. That and his efficiency and his
acumen in investments earned the family
substantial wealth. | am fully cognizant of the

. need not to discriminate against the wife.

because she did not earn as much and
because she must have played a crucial role
in permitting the husband to undertake the
hours of work that necessitated his success,
However | must decide, in view of the
husband's  achievement  whether his
contribution was special enough to deviate
from equality.” '

24

40. Levers J acknowledged that the Court had a discretion as to the

percentage to be given to a speclal contributor. After ‘making

reference to the case of Lambert v Lambert, Levers J continued at

page 56:

“Thorpe LJ therefore left & to the
discretion of the Judge in a case by
case basls. [t may be argued that to
become senior partner of Deloifte and
Touche in another jurisdiction may not
be particularly exceptional but it cannot
be said that to be a senior partner in a
jurisdiction such as Cayman to have
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obtained a world wide liquidation and to
have solved it on a rare cross border

liquidation, is not exceptional. He now .

not only is senior partner and has been

for many years, but his firm is one of the -

largest in the Caribbean. He is possibly
one of the high .eamers of the
accounting prafession in the Caribbean.
This does not mean jusl because one
€arns money, one is exceptional. | have

- already explained why | have come to

the conclusion that his is a “special
contribution”.  Thorpe L.J. did not
suggest any guidelines for a percentage
basls, if the Court held that there was a
special contribution. | have a difficulty in
conciuding that in the circumstances of
this case it would be - unfair not to
recognize the husband's special
contribution. Indeed it would be reverse
discrimination if | were not 1o allow it.
Fairness demands that | depart from
equality and that of the assets which |
have held to be matrimonial assels, a
fair division would be by way of a split of
45% to the wife and 55% to the
hushand.”

paragraph 66-68 said:

{86) “A point of a similar return concerns
the approach fo be adopted when
evaluating the contfributions each party
made to the welfare of the family.
Apparently, in this post White era there
is-a growing tendency for parties and
their advisors to enfer into the minute
detail of the parties’ married life, with a

25

In Miller v Mifter [2006] 2 AC 618, Lord Nicholls at page 642,




view to lauding their own contribution
and denigrating that of the other party,
in the words of Thorpe L.J., the
excesses formerly seen in the litigation
concerning the claimant's reasonable
requirements  have now  been
“transferred into disputed and often

futile, evaluation of the contribution of

both of the parties.”

Lambert v Lambert [2003] Fam. 103,
117 para. 27. .

(67) "On this § echo the powerful
ohservations of Coleridge Jin G v

G (Financial provision. Equal
~Division) [2002] 2 FLR 1143 1154-
1155, paras, 33-34. Parties should

- hot seek fo promole a case of
Cspegial contribution” unless the
contribution is so marked that to
disregard it would be inequitable.

A good reason for departing from

equality is not to be found in the

minutiae of married life. .

(68) This approach provides the
principled answer in those cases

. where the earnings of one party,
usually the husband, have been
allogether exceptional. The
guestion is whether earnings of

this character can be regarded as -

a “special contribution”, and thus
as a good reason for departing
from equality of division. The
answer is that exceptional
earnings are to be regarded as a
factor pointing away from equality
of division when, but only when, it

26
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would be inequitable to proceed
otherwise. The wholly exceptional
nature of the earnings must be, fo
borrow a phrase more familiar in a’
different confext, obvious and
gross. Bodey J encapsulated this
neatly when sitling. as a judge in

+ the Court of Appeal in Lambert v
Lambert [2003] Fam 103, 127,
para. 70. He described the
characteristics or circumstances
which would bring abou! a
departure from equality; ‘“those
characteristics or "circumstances
clearly have to be of a wholly

. axceptional nature, such that it
would very  obviously be
inconsistent with the objective of
achieving fairmess (i.e. it wauld

. create an unfair outcome) for them
1o be ignored.”

42. The nbtion of “special contribution” has been recognized In
‘Cowan v Cowan [2001] EWCA CIV 678; L v L (Financial Provision
| céntrfbuﬁons)' [2002] 1 FLR 642 and Sorrefl v Sorrell [2005]
EWHC 1717. |

43. In Charman v Charman {2007] WL 1484094, a big money
case, the wife conceded the husband had made a “special
contribution” to the wealih of the partie's.' The trial Judge awarded the
wife 36.5%of and the husband 63.5% of the parties’ assets taking into

account the “special contribution” of the husband. The matter went to
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the Court of Appeal where the notion of “special confribution” was

accebted.

44. Sir Mark Potter P. who read the judgment of the Court, at
paragraph 80 said;

(80) “The notlon of a special contribution to
the welfare of the family will not
successfully have been purged of
inherent gender discrimination unless it
is accepted that such a contribution can,
in principle, take a number of forms; that
it .can be non-financial as well as
financial, and that it can thus be made
by a parly whose role has been
exclusively that of a home maker.
Nevertheless is practice, and for a self-
gvident reason, the claim to have made
a special contribution seems so far to
have arisen only in cases of substantial

. . weaith generated by a party's success
in business during the marriage, The
seif-evident reason is that in such cases
there is substantial property over the
distribution of which it is worthwhile to
argue, [n such cases can the amaount of
the wealth alone make the contribution
special? Or must the focus always be
upon the manner of its generation? In
Lambert, Thorpe LJ said at {52):

“There may be cases where the product
alone justifies a conclusion of a special
contribution ~ but  absent - some
exceptional and individual guaiity in the
generation of the forlune a case for




special contribution must be hard to
establish.”

“In.such cases, therefore, the Courf will
no doubt have regard to the amount of
the wealth and in some cases, perhaps
. including the present, its amount will be
s0 extraordinary as to make if easy for
-the party who generated it to claim an
exceptional and individual quality which
deserves special treatment.  Often,
however, he or she wil need
independently to establish such a
quality, whether by genius in business
or in some other field.”

(88) “ Like this Court in Lambert, we find .

ourselves unable to identify an figure as
a guideline threshold for a special
contribution of this character.”

(89) If stich a conribution is special, it
follows that it is unmatched; and the

greater the wealth, the greater is the

extent to which it is unmatched and to
which [t calls for an unmaiched, or

unequal, division under the sharing

principle.”

(80) Although we decline to identify a -

threshold for the appiication of the
principle of special contribution, we are

nonetheless prepared to respond to the -

-judge’s post script to the extent of
offering guidance on the appropriate
range of percentage adjustment fo be
made In cases -in which the Court is
satisflied that the ‘principie requires
departure from equality; it is necessary
however to bear in mind that fair
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dispatch -of some cases may require
departure from equality; it is necessary
however to bear in mind that fair
dispaich of some cases may require
departure even from the range which we
propose. As it happens, our views on
- this subject are by way of endorsement
and development of what in this case
Coleridge J has himself said. As we
have recorded at the end of paragraph
at the of paragraph 60(d) ahove, the
judge suggested that any adjustment for
special contribution of this character
should be significant as opposed fo
token. We agree. We find it hard fo

concelve that, where such a special -

contribution is  established, the
percentages of division of matrimonial
property should be nearer to equality
than 55% - 45%. Equally, in the course
of Mr. Singleton’s application 1o him for
-permission to appeal, the judge, in
referring to percentage in cases of
special contributions, observed “I think
you need to be careful, after a very long
marriage, to give a wife half of what you
give the husband.” Arbitrary though it is,
our Instinct is the same, namely that,
even in an extreme case and in the
absence of some further dramatic
feature unrelated to It, fair allowance for
special contribution within the sharing
principle would be most unlikely to give
rise fo percentage of division of
matrimonial  property further from
equality then 66.6% - 33.3%.

30
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45. The notion of “special contribution” is now an accepied principle
and | agree and accspt this notion of special contribution. It is a
matier for the judge at trial to consider whether special contribution
has been established. This will depend on the facts of each particular
case. Levers J set out her reasons for holding thét “special
contribution” of the husband had been established. In dolng so she
exercisad her discretion in dividing the assets 55% to the husband
and 45% to the wife. This division is certainly in keeping with the

guidelines in Charman.

46. | am unable fo find any reason for disturbing Levers J finding
that “special contribution” has been gstablished in this case. On the
facts established, | agree with the findings of Levers J. The decision

of 55% - 45% Is an equitable division and will not be disturbed.

47, Having regard to my finding as to what should be regarded as
matrimonial property, the judgment of Levers J has to be varied to the
extent that:

(1) the Deloite pension must be divided as to

55% to the husband and 45% to the wife. Itis
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suggested that an assignment be made with

notice to Deloite, of the wife's share and that ,

Deloite could then pay the wife's share djrectly
to the wife. This Is acceptable to the Court;

(2) the wife's share of the value of the Jand

with  respect to the Cypress Point

development, valued at $600,000 is to be
deducted from the final figi.:re awarded by

Levers J. However she is to be entitled to

45% of the husbands 25% share of the profit, |

If any. This is deferred:

(3) The wife is entitled to a sum of $150,000

‘being her share with respect to the value of

the Regal Beat. |

There has been no cross appeal and the hushand

has therefore accepted the division as found by the judge.

49,

varied as set out above.

Zacca, P,

32

The appeal is allowed in part and the Judgment of Levers J
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Forte JA:

50. | have read the draft judgment of Zacca P. | agree with his
conclusion and tﬁe reasons therefor. | however wish to make some
comments about the appricafion, to the jurigdiction cf the Cayman
Islands, of the principles ‘adumbrated in the English cases of White v.
White, Miller v. 'Miﬂer and Charman v. Chérman, which w’ere cited
by counsel during their course of submissions.

51.  In order to fully appreciate the effect of these cases on our
jurisdiction it is important to understand ‘how the approach of the
Couris that decideﬁ the cases, as 'it relates to the, division of
matrimonial. property [between husband’ and wife] developed over
time. The concept that a marriage is a union of presumed equals is a
depariure from what was previously held. tt is this presumption.of'
equal contribution of spouses that now forms the basis of the new
- approach of a fair and equitable division of matrimonial property.l

52.  The current concept that a marriage is a union of equal (and
the consequent departure from the view of marriage, where
traditionally, the husband’s role as breadwinner was viewed as
'superior’ to the wife's role as homemaker) must now form the basis

of arriving at a fair and equitable approach to the division of family
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property. When a man and woman join themselves in matrimony it is
inarguably a partnership in which they see themselves as equals,
with the ambition and desire to build that partnership for their mutual
benefit and the general welfare of the family. Usually they decide the
methods of conducting the marriage. In some cases, depeﬁding on
the circumstances, they -both may develop their own careers, and In‘ '
that way make thelr individual éontributions to the marriage. |n other
cases, where children have become a part of the family, one spouse
may make the sacrifice of cutting his or her career short in order to
stay home and take care of the needs of the home and the family. In
such cases the other spouse will no doubt continue with his or her
career and make his or her contribution in direct financial terms.

53. That is tf‘ne background or the new philosophy to the
| achievement of faimess in determining the shére of.the {amily assets
that each spouse should be entitled to, on the breakup of the
marriage. The criteria are not merely what financial contributions
were made by each spouse; but more so what contributions did éach
spouse make to the welfare of the famlly.

54, It is in that context, for exampie, that the English courts have ,

construed the English legislation l.e. the Matrimonfal Causes Act
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1973, which provides for the relevant matters that a Court must
consider in making its determination in such cases. In Mifler v Miller
(2006} 2 AC 618 at 630, Lord Nicholls, in his speech in the House of
Lords, underscored the concept of fairness in these matters. He
stated:
“In White v White (2001} 1 AC 596 your Lordships' House
sought to assist judges who have the difficult task of
exercising the wide discretionary powers conferred by
Part Il of the Matrimonial Causes Act 1873. In particular,
the House emphasized that in seeking a fair outcome
there is no place for discrimination between a husband
and a wife and their respective roles, Discrimination |s
the antithesis of faimess. In assessing the parties’
contributions to the family there should be. o bias In
favour of the money-earner and against the home-maker
and child-carer.  This is a principle of universal
application. I is applicable to all marriages.”
Section 25 (1) of that Act {now substituted by ssction 3 of the
Matrimonial and Family Proceedings Act 1984) provides that it is the
duty of the Court, in deciding whether and how to exercise these
powers, to have regard fo all the gircumstances of the case. Secticn
25 (2) provides that as regards the exercise of these powers in
relation to a party 1o the marriage, the court shouid, in particular, have

regard to:
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"(a) the income, eaming capacity, property and other
financial resources, which each of the parties to the -
marriage has, or is likely to have in the foreseeable future,
including In the case of earning capacity any increase in that
capacily which it would in the opinion of the court be
reasonable to expect a party to the marriage to take steps to
acguire;
(b) the financial needs, obligations and responsibility which
each of the parties to the marriage has oris likely to have in
the foreseeable future; :
(¢) the standard of living enjoyed by the family before the
breakdown of the marriage;
(d) the age of each parly to the marriage and the duration of
the marriage; '
(e) any physical or mental disabllity of either of the pariles to
the marriage; -
{f) the contribution which each of the parties has made or is
Ilkely in the foreseeable future to make to the welfare of the
family, including any contribution by jooking after the home
or caring for the family; :
(9) the conduct of each of the parties, if that conduct is such
- that it would in the opinion of the court be Inequitable to-
disregard it; o
(h)... the value to each of the parties to the marriage of any
" benefit ... which, by reason of the dissolution or annulment
of the marriage that party will lose the charnce of acguiring.”

55. In commentiﬁg on these provisions Lord Nicholls in White v

White (2001) 1 AC 596 at pg, 605 had this to say:

* ... In seeking to achieve a fair outcome, there is no
place for discrimination betwesn husband and wife and
their respective roles, Typically, a husband and wife
share the activities of earning money, running thelr home
and caring for their children. Traditionally, the husband
earned the money, and the wife looked after the home
and children. This traditional division of labour is no
longer the order of the day. Frequently, both parents
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work. Someftimes it is the wife who is the money-earner,
and the husband runs the home and cares for the children
during the day. But whatever the division of labour
chosen by the husband and wife, or forced upen them by
circumstances, faimess requires that this should not
prejudice or advantage either party when considering
paragraph (f), relating to the parties’ contribution. This is
implicit in the very language of paragraph (f: ‘The
contribution which EACH has made or s ... likely to make
to the welfare of the family, including any contribution by
looking after the home or caring for the family.” ¥ In
different sphere, each contributed equally to the Family,
‘then In principle it matiers not which of them earned the
money and built up the assets. There should be no bias
in favour of the money earner and against the home
maker and the child carer.” (Emphasis added)

56. Lord Nicholls' conclusion could be said to have been influenced
by the wording of the statute in so far as the contribution of the wife in

taking care of home and fa_mﬂy entitled her to balance that against the

monetary cdntrjibution of thé husband.

57. In Charman v Charman (2007) EWCA Cir 503, which followed
White v White (supra) Sir Mark Potter P, delivering the judgment of

the English Court of Appeal (Civil Division) (at para 64) speaks to “the

yardstick of equality of division" having ité origing in ‘'Section 25 (2) of

the Act, specifically in sectiﬁn 25 (2) (i) which refers to the parties’

contributions and also alludes to Lord Nicholls argjument at pg 605 D-

E in White v White. Then he continues:
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“The yardstick reflected is a modern non-giscriminatory
conclusion that the proper evaluation under section 25 (2;
(f), of the parties different contributions to the welfare of
the family should generally lead 1o an equal division of
their property uniess there was good reason for the
division to be unequal. It also tallied with the overarching
obJective: a fair resul, '
58. The ébove dicta, In my view, clearly indicate that both Lord
Nichoi's in White v White (supra) and In Miller v Miller (supra), as also
Lord Potter P in Charman v Charman {supra) relied heavily on the
provisions of section 25 (2}, specifically section 25 (2) (1) In arrl\?ing at
the principle that equal division should be the hallmark In the division’
of matrimonial assets, unless there is good reason to do dthemise.
59. What then of the Cayman legislation? Are the principies
 adumbrated by the learmned English judges appiicable to the Cayman |
Jurisdiction? Or should those principles be confined to the English
jurisdiction, since they are based on the construction of an English
statue, as counsel for the respondent maintained?
80, The Cayman Legislation: The Matrimonial Causes Law
(2005)(Revision) speaks to the general principies to be followed by
the Court in anciilary matters, | Section 19 states:
“In dealing with all ancillary matters arising under the law,

the Court shall have regard first of all to the best interest
of any children of a marriageand  thereafler 1o the
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responsiblities, needs, financial and other resources,
actual and potential earing power and the deserts of the
parties.” '

Ciearly there is no express provision rélating to the contribution of the
parties and specifically relating to contribution of a spouse where that
contribution relates 1o “fooking atter the home and the family”.
However, Et is argued that the reference to the ‘deserts of the parties’
should be considered on the basis that the ‘deserts’ woult have been
| earned by virtue of contribution-not merely monetary-made in other
ways to the welfare of the family, e.g. ‘looking after the home and the
family’.
61. This Court, in the case of Doak v Doak and Riley (2002) CILR
224 adopted and appilied the principles in White v White (supra). In
delivering the judgment of the Court, at pg 230 para 17, Taylor JA
said:
“The decision of Whiteé v White has already been relled on
in the Grand Court in Barreit v Barrett (2001} CILR 65 and
Uzzell v Uzzell (2001) CILR.12. In the latter case,
Sanderson J compared the provisions of sections 19 and
22 of the Matrimonijal Causes Law of these islands with -
those of section 25 (1) and (2) of the Matrimonial Cause
Act 1973 dealt with by the House of Lords, and concluded
that the discretion given to the court by the Cayman
legislation is, on balance, even broader than that granted

by the English statute. Sanderson J referred particularly
to the requirement of section 19 of the Cayman statute
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that in all ‘ancilary matters’ regard be had to ‘the
responsibiliies, needs, financial and other resources,
actual and potential earning power and the deserts of the
. parties. Included in section 22.among such anciflary
matters is ‘(e) making financial provision from the property
of either spouse for the children of the marriage and for
the other spouse.’
- We agree that the principles established by English -
authorities, and particularly the decision of the House of
Lords in White v White are applicable here.”
62. There is no reason to depart from what this Gourt has said in
Doak v Doak (supra). | agree that the discretion given to the Court by
the provisions of the Cayman legislation is ‘on balance even broader
than that granted by the Engfish statute, Consequently, these
provisions are open to be construed on the basis of the new
appsoach to the institution of marriage and the fact that It is a union of
equal partners, Each therefore would be entitied to an equal share of
the assets acquired in the marriage, uhless there is good reason to
depart from that principle. In coming to this conclusion | would’
reiterate that the principles espoused in the cases of White v White,
Charman v Charman and Miller v Miller (supra) are as applicable to
this jurisdiction'as they are to the English jurisdiction.

63  Zacca, P has dealt with the facts in the present appeal and has

arrived at a conclusion with which, as | have said before, | am in
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agreement. The question of whether any case comes within those
-described as ‘big money' cases must be answered in the context of
the facts of each case. What may be considered in the Cayman
Isiand as a large sum of money may indeed be dismissed as such in
larger and more deveioped economies. The fact is that in the present
caée there are sufficient funds acquired by the husband to take care
of the needs and requirements of each spouse, with surplus
thereafter. | would agree that the husband, in this case, worked hard,
made good of the opportunities that presented themselves and
thereby created wealth for the family. | would conciude. that he did
make a special contribution and consequently, in all. the
circumstances, this is an appropriate case to depart from the principle
of equal distribution. In so far as the actual distribution is concerned,
I am totally in agreen{ent with thé conciusions of Zacea P, and in that

regard, have nothing further t

Forte, JA.

Motliey, J.A,




