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| IN THE GRAND COURT OF THE CAYMAN ISLANDS
2 CIVIL DIVISION
3 CAUSE NO, 248 OF 2012
4
5
¢ BETWEEN:
7 COASTAL TWO LTD.
3 Plaintiff
9 AND
10— : PLANNING APPEALS TRIBUNAL
11 Defendant
12
13 INTHE GRAND COURT OF THE CAYMAN ISLANDS
I4 CIVIL -DIVISION
15 CAUSE NO G9%4 OF 2012
16
17
18 BETWEEN:
19 COASTAL TWO LTD.
20 Plaintiff
21  AND
22 (1) PLANNING APPEALS TRIBUNAL
23 (2) CENTRAL PLANNING AUTHORITY
24 (3) CAYMAN ISLANDS HELICOPTERS LTD.
25 Defendants
26
27
28  Appearances: Mr. Matthew Crawford & Ms. Krista Lynn Wight of Maples and
29 Calder on behalf of Coastal Two Lid.
30 Ms. Suzanne Bothwell of Attorney General’s Chambers for the
31 Planning Appeals Tribunal & the Ceritral Planning Authority
32 Mr. Tom Lowe Q.C. instructed by Giglioli & Company & Mr.
33 George Giglioli for Cayman Islands Helicopter Lid.
34 | |
35  Before: Hon. Justice Richard Williams
36
37 Heard: 22™ February 2013
38
39  Draft Judgment circnlated: 3 July 2013
40 .
4]  Date of Judgment: 12" hly 2013
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JUDGMENT

This matter involves two separate proceedings brought by Coastal Two Ltd.
(“Coastal Two”). Coastal Two is the owner of One Cayman House, the property

located at George Town Block 13EH, Parcel 144.

In each of its proceedings Coastal Two challenged a refusal by the Planning
Appeals Tribunal ("PAT™) on 21¥ February 2012 of an application by Coastal
Two to extend the time in which an appeal could be brought from a decision of
the Central Planning Authority (*CPA”) made on 15t September 2010, The
decision was in relation to an application by Cayman lslands Helicopters Lid.
(“CIH™), numbered FA81-0337 (P10-0513), for planning permission to develop
and construct a retail building and a helicopter landing pad at George Town Block
[3EH, Parcels 9 and 10. CIH’s intention was, and is, to run a heliport at that

focation.

The first set of proceedings is Causé No, 94/2012, which is an appeal of the
PAT’s refusal to extend time in which the appeal could be heard. Coastal Two no
longer wishes to pursue the argument that section 48 of the Development and
Planning Law (2011 Revision) is appropriate. Coastal Two have applied by way

of suraméns filed on 2™ October 2012 to discontinie the appeal on a no order for
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costs basis. The issue for determination by this Court is what order in relation to

costs should be made in the proceedings. — S

4 4, CIH seeks an order for all of their costs in relation to Cause No. 94/2012 in which

5 they were the named Third Defendant. CIH contend that they have incurred costs
6 before and even affer the issuing of the Discontinuance summons, as they could
7 riot consent to the terms of the summons due to Coastal Two™s position: as to
8 costs, CIH indicate that, as Cause No, 94/2012 is-still a livé proceeding due to the
9 position taken on costs by Coastal Two, it i5 necessary to determine the argument
10 in relation to the appeal when considering the issue of costs. Coastal Two contend
11 that there should be no order for costs because the issues in dispute in the
12 proceedings are the same and the only question arising is with respect to the
13 appropriate procedure. Coastal Two submit that if costs are to be awarded against
14 them, they should be limited to the PAT’s costs. The PAT and the CPA do not
15 seek any costs orders in relation to Canse No. 94/2012.
16
17 5 The second set of proceedings is Cause No. 248/12. This invelves a claim made
I8 by way of Judicial Review of the PAT’s decision to refuse to extend time in
19 which the appeal could be heard. This Court is tasked with determining CIH’s
20 summans dated 17% July 2012 in which they seek to strike ont Coastal Two’s
21 Notice of Originating Metion filed on. 19 June 2012 pursuant'EQ,GCR 0.18, .19,
22 The grounds for CIH"s application are that (i) there being no-jurisdiction to grant

20130712 Coustal Twa Lid v Planning Appeals. Tribunal Judgmen:
Page 3 0f5]




% the orders sought the Notice discloses no reasonable cause of action; and (if)

/ Coastal Two's application in the Notice is an abuse of process.

4 6. Significantly, Coastal Two and the PAT both agree that the Judicial Review
5 should proceed to a substantive Judicial Review hearing. Therefore, it is. o:nly
6 CIH, who were served as a person directly affected pursuant to GCR 0:.53, 1.5,
7 contending that the Judicial Review should be struck out. Ms. Bothwell who
8 appeared for the PAT, the named Defendant, having had the dpportunity to review
9 ‘the case law and the full submissions of Coastal Two and CIH,. informed the
10 Court that the PAT was taking a neutral position and did not submit, at this stage,
11 that the Notice discloses no reasonable cause of action due to a lack of jurisdiction
12 to make the orders sought in the Notice or that the application in the Notice is an
13 abuse of process.
14
15 7 In relation to the second set of proceedings, Coastal Two filed a summens dated
16 16" October 2012. In the summons Coastal Two seek leave to amend the Notice
17 of Originating Motion. Leave is also sought in the summons to submit into
I8 evidence the second affidavit of Rachel Cadtherine Baxendale swom on 16°
18 October 2012 and, if the Judicial Review matter goes to trial, a direction that all
20 the materials before the PAT on 24" January 2012 be submitied into evidence.
21 Following the hearing, written clarification was sought by the Court from the
22 parties concerning the status of this summons. This was doncas the Court record
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from the hearing reflecis that Mr. Crawford had specifically referred to the
proposed additional grounds for Judicial Rwiﬁefwr set out in the draft Amended
Notice of Originating Motion during his oral submissions. In an email dated 19"
June 2013 Maples and Calder confirm that:

“The application for leave was nol advanced at the hearing and is
vet to be heard and determined The hearing only concerned the
threshold issues raised by CIHL’s strike out application to the

Jurisdiction to judicially review at all.”

In an email transmitted on the same date, Mr. Giglioli also confirms that:

“The October summons was not listed or argued. The hearing was
limited to strike out-ond a divection concerning costs on the matter

withdrawn by Maples. ™

Accardingly, I do not intend fo have regard to the contents of the draft Amended
Notice of Originating Motion and/or to determine the issues raised in the October

summons hereirn.,

Factual Background

8. On YI.SFth September 2010 the: CPA heard CIH’s application for planning
permission to develop and construct a retail building and helicopter landing pad
on North Church Street, Gaorge Town. Upon reading page 8 and page 11 of the
Minutes of the CPA Megting it is evident that, sﬂt'houg'h Coastal Two’s attorney

failed to attend the hearing, the letter of objection from the Plaintiff was

20130712 Coastal Two Ltd v Planning Appeals Tribunal Judgnient
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considered. The Minutes of the meeting-of the CPA eontained its decision as .wag”i_
i

a5 the reasons for reaching that decision.

granting, subject to certain conditions, CIH’s application for planning permission.
On the same date the Executive Secretary of the CPA also notified the then
objectors, including Coastal Two', of the decision via letter sent by registered
mail. The letter alse contained express conditions, one of which stated:

“You [CIH] shall submit a revised site plan showing a 30" by 50"
landing pad, but the pad cannot be situated amy closer fo the sea
thary what was shown on the plans viewed by the authority at the

e
meeting .

The letter Tor Coastal Two was sent to theirthen attorneys, Bodden & Bodden and
not to Coastal Two. Coastal Two contend that the attorneys did not receive the
letter until “on or around 29 September 2010.” n the letter the CPA reminded
the objectars of their right to appeal pursuant to section 48(1) of the Development
and Planning Law (2008 Revision), setting out details of the procedure including
but not limited to the fact that any Notice of Appeal should be submitted within

14 days.

' Ms. Teresa Bodden, director and shareholder of Coastal Two, indicated at paragraph 2 of her affidavit
swarr on April 2011 that she first learned about the development inMay 2010, Coastel Two's attorney had
written 1o the Department of Planning in a I,ettepda_tgd';%‘"- July 2010 setting out the Company’s objection to

the development. The letter was sent asan attachment to email on 2 July 2010,

? At Paragraph 10 of Coastal Two's Dralt Amended Notice of Originating Motion they stute that on 19"
September 2012 they became-aware [or the first time of the breach of the conditivn by reviewing a revised
site pldn produced by CIH which (hey vuntend clearly stiows the helipad was 1o be built in breach of the
condition. However, this Is not-a factor for me to consider in theapplication before me:

20130712 Coastil Two Lid v Plawiing Appeals Tribwial Judgment
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11.

12,

Coastal Two states that it filed its Notice of Appeal of the CPA decision dated
16% March 2011% on that same daté. This was well outside of the 14 day period
stipulated in section 48(1) of the Law and just under six months from the date of
the notification letter sent by the CPA ‘to Coastal Two’s then attormey. In the
Notice, Coastal Two requested that the appeal be allowed to be heard out of time

for good cause, pursuant to either section 48(1) of the Development and Plarming
Law andfor for the time for appeal to be extended pursuant to Rule 17 of the
Development and Planning (Appeals) Rules (1999 Revision). The Grounds of

Appeal appear to have been filed on 4™ April 2011.

The initial hearing date of Coastal Twe’s appeal, including their application for
leave to appeal was 13" September 2011. Due to non-availability of Mr. Giglioli,

it was fixed by agresment of all parties to-be heard on 11 " October 201 1.

On 10™ November 2011 the Civil Aviation Authority of the Cayman lslands
granted CIH permission to operate the heliport. That decision has been challenged
by Axis International Lid by way of Judicial Review. Those proceedings were due

to be heard shortly after the hearing of the applications before me.

3 Planning Dipartment date stamp on face of Notice of Appezl is dated 17" March 2011

20130712 Caastal Two Lid v Planning Appeals Trituna! Judgment
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13, The PAT heard Coastal Two’s application for an extension of time on 24" and
25" January 2012. 1 note that this was over |8 months after the relevant decision
of the CPA.

14. By way of an email sent from the Deputy Chief Officer (Development), Ministry
of Finance, Tourism & Development dated 21% February 2012, the PAT notified
Coastal Twe of its decision to refuse leave to appeal out of time and that in:

“accordingly confirmed the decision of the CPA.”

The written reasons for the PATY decision, which were prepared by the

Chairman, Ms. Grace Donaldson, are dated 16" March 2012. Coastal Twa states

R
A"‘@f‘ 20 %:, .

i

that the decision was delivered on 22™ March 2012.

15. The Chairman neted in her reasons that:

“The director and owner of Coastal I, Mrs. T. Bodden, had notice
of the application for planning permission by (IH. She originally
objected that the noise created by the operation of a helicopter
landing pad would cause substantial disruption to businesses
being eperated from her property. Mrs. Bodden’s former attorney
was informed of the date fixed for the hearving before the Authority
on 13" September 2010 and vesponded that he would be atfending
on-behalf of Mrs. Bodden. Despite this, he failed to attend with the
result that Mrs. Bodden did not attend and was not represenied al

that hearing. "
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The Chairman noted that the CPA’s decision was served on Coastal Two’s
attorney and that the attached decision letter explained the section 48(1) time
limits for any appeal. The Chairman noted that:
(i} Coastal Two received an ambiguous-email from its then attommey;
(if)y  that no appeal was lodged; and
(i) that it was not until CTH started constrﬁcfi&;tgg{ébaﬁél Two
raised serious concerns.
The Chairman further noted that, despite the Director of Planning’s

recommendation, Coastal Two's then attorney declined fo pursue an appeal, bul

elected to seek a Stop Notice undersection 17 of the Law.

16. On 29™ February 2012 Coastal Twa filed a Notice of Originating Motion, in
Cause No. 94/2012, to appeal the decision of the PAT. On 5" April 2012 Coastal
Twe filed the Mcmorandum of Grounds of Appeal. At paragraph 6 in the
Memorandum of Grounds of Appeal Coastal Two seek to lay the blame for the
delay in their filing the appeal of the CPA decision at the door of their former
attorneys whom they claim gave

“negligent representation and advice.”

Coastal Two exprﬁs‘sed’““that they had not been

*Grounds of Appeal 4" April 2011

20130712 Coastal Two Lid v Planning Appeals Tribunal Judgment
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“oroperly informed and/or misinterpreted the advice received asto

the finality of the [CPA’s| decision and period within which to

appeal as of Fight.”

Coastal Two stated that in January 2011, it

“became apparent io them” that “not only did CIH appear to have
been granted planning permission, but CIH had also been given
perniission to build a concrete helipad on a much larger scale than

that of which had been advised.”

In carrespondence between Coastal Two, the PAT and CIH on 14" and 15" May
2012, the latter two rightly indicated that such an appeal was flawed as, under
section 48 of the Development and Planning Law (2011 Revision), the Grand
Court only had jurisdiction to hear an appeal on the merits and therefore no appeal
lay with respeet to.a decision refusing an application for an extension of time.

Following on from this correspondence, to “preserve its position”, Coastal Two

filed an application to proceed by way of Judicial Review on 17" May 2012.

The application for leave to apply for Judicial Review was filed on 17" May
2012, which, as Mr. Lowe QC reminds me, was made

“Just shy of the three morth limit."

In the application Coastal Two stated that the relief sought was

“un order of certiorari to guash the decision of the Planning

Appeals Tribunal (by ity Chairman), dated 21% February 2012,
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dismissing the Plaintiff’s application for an extension of time for
appeal pursuant to section 48(1) of the Develvpment and Planning
Law (2011 Revision} and Rule 17 of the Devélopment and
Flanning (Appeals) Rules (1999 revision). "

The grounds upon which relief was sought were not set out in the application for

leave save the statement that they were

“comtained in a Memorandum of Grownds of Appeal filed on 4

Rachel Catherine Boxendale.”

19.  The application was accompanied by a letter from Maples and Calder dated 17"
May 2012 addressed to Miss Philander, Clerk of the Courts. The author of the
letter stafed that;

“This application has been filed out of an abundance of caution to

3

reserve, o a procedural basis, ouyr client’s rights.’
2 P b4

The letter also stated that CIH had expressed the view that Cause No. 94/2012
was procedurally flawed and that the decision they sought to challenge was not
amenable to Judicial Review. It appears that the PAT and CPA then felt that
Judicial Review may be the correct approach. Maples and Calder stated in the
letter that:

“In our view, Cause 94 is procedurally souwnd and ow client will

resist any strike out application. Bui o preserve Coastal Two's

position in the event that the court were to decide that section 48 of

the Planning Law was sol the correct procedural route, Coastal

20030712 Constal T Lid v Planiag Appsals Tribuial Judzment v
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Two is now seeking leave to. apply for Judicial Review of the
decision prior fo the expiry of the three month time period set out
in GCR O.53, v 4.

In the letter, the Court was invited to determine the application for leave

‘papers witheut a hearing.

20.  Maples and Calder went on to say in the letter:

“Unsurprisingly, the grounds of Judicial Review are exactly the

same as those contained in the Memorandum of Grounds of Appeal
filed in Cause 94. This is because section 48 of the Planning Law
takes the uppeal grounds of unlawfulness and unreasonableness
Jrom the general law of Judicial Review. The relevant documents
and evidence are also the same which are “all exhibits and
documents which were before or were presented to” the PAT in
accordance with Rule 9 () of the planning appeals rules, as listed
in the indexes for the Bundles before the PAT (the "Bundles").

Oy clients have not buwrdened the Cowrt with the Bundles
(including the affidavits therein) as, in owr respectful view, the
reasons for proceeding in this manner should be clear from this
letter and enclosures. However, should ariy information from the

L, T

Bundles be required we can submit it forthwith.
21.  Upoen reviewing the papers 1 declined to deal with the matter on the papers,
indicating that an ex-parte hearing was required. Coastal Two’s attorneys were

notified of the Court’s concern that they were seeking leave to apply for Judicial

Review whilst at the same time submitting that there was an alternative remedy

20130712 Coastal Twe Lid v Planning Appeals Tribunal Judgment
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which was simultaneously still being pursued. | questioned the appropriateness of
considering Judicial Review being the dppropriate remedy, unless there were
exceptional circumstances, before the remedy had been exhausted or decision
made about whether the alternative remedy existed. I also expressed my concern
as to the appropriateness of referring to the exhibited Memorandum of the
Grounds of Appeal in Cause 94/2012 mther--th#ﬁ setting out the gréninds rin fi}_e

normal way in the Application for Leave to Apply for Judicial Review.

The Application for Leave to Apply for Judicial Review came before meex parte
on 12™ June 2012, when | received oral submissions from Mr. Crawford. Despite
my concern about the unusual situation int which there was a Plaintiff contending
that there was an aliernative remedy, and my being told that there was a proposed
Defendant and an interested person centending that there was not, I granted leave
to Coastal Two ‘to apply for Judicial Review. Based on the information placed
before me [ found that, although the application was made towards the end of the
three month period since the relevant decision had been made; the application had
still been made promptly. I also found that the Applicant had sufficient interest in
the matter to which the application related. | noted that leave should be granted if
on the material available the Court thinks, without going into the matter in depth,

there'was an arguable case for granting relief.

20030712 Coastal Two Lid'v Planning Appeals Tribinal Judgmient
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24.

The Court when making such an order is of course aware that it only has
infarmation pravided by one of the parties and that that party has an obligation to
give full and frank disclosure to the Court. I directed that the preamble to the
order must record the undertaking given by counsel representing Coastal Twe, on
behalf of his client, that the judicial Review proceedings would mot continue if
Cause No. 9472012 was permitted to continue. Havmg régar,d to the issues, some
of which have been raised inany real detail for the first time before me at this
inter-partes hearing, with:the benefit of hindsight, this may have been one of those
cases in which the hearing for leave should have been adjourned and notice
should have been given to the proposed Defendant and any interested person.
This would have enabled CIH ot the PAT, if they wished, to attend and assist the
Court, at the earliest possible juncture, by filling in any possible gaps in the
available information and outlining any grounds they may have in support of a

contention that leave should not be given.”

Having regard to the matters that have emerged during this hearing it appears that
this is the type of case in which I should have reminded myself of the helpful
guidance given by Lord Donaldson MR in Doergu v Secretary of State for the
Home Department [1990] C.O.D 109, [1990] Imm. A.R. 98. Lord Donaldson MR
recommended that judges dealing with applications at first instance should bear in

mind that there are always thres categories of case. In.Doorga, a case also dealing

? See Rov Secretary of State for the Home Depantment, ex P. Begum [1990] Imm. AR. 1

20130712 Coastal Two Ltd v Planring Appeals Trilni) Judgment
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with the issue of an alernative remedy, the Court of Appeal was asked to
intervene where oné judge had refused leave, another judge had granted leave and

athird judge had set aside the feave. Lord Donaldson MR stated:

“The first is the case where there are, prime facia, reasons for
gramiing Judicial Review. In such a case leave shall dily be
gramied. There are other cases in which the application for
Judicial Review is wholly unarguable, inwhich case, guite clearly,
leave should he refused However, there is an intermediate
category - nol perhaps very frequent but it does oécur - in which
the judge may say, “Well, there iy no prime facia case on the |
applicant’s evidence bui, wnevertheless, the applicant’s evidence
leaves me with an uneasy feeling, and I should like to know rather
more about this.” Alternatively, he may say, “the applicant’s case
looks strong but I nevertheless have an unegsy feeling that there
may be some very quick and easy explanation for this.” In either
-case it would be quite proper and, indeed, reasorable for him to
adjourn the application for leave in order that it may be further
heard inter-partes. At such a hearing it is-not for the respondent to
deploy his full case, but he stmply has fo put forward, if he can;
some totally knock-out point which makes it clear that there is no
basis for the application at all.

As ['say, if judges will bear in mind those three categories - leave,
vio leave and "I really need to know a it more about it” - I doubt
whether this situation would arise very often. But, nevertheless,
there will always be a-case where Homer vods, and in such éases
the court will have to decide whether it is better 10 re-trace the
Judicial steps by setting aside a grant of leave or to let the matter

go ahead..”
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25.

Having heard from Mr. Lowe QC and considered the issues raised, and blessed

that they required the input from the parties to enable an informed decision about
the granting of leave to be made.

When I mention the benefit in this case of having the proposed defendant or
interested party attend the leave hearing, 1 do so also having regard to the fact that
now the Courts in England and Wales, upon whose case precedent much reliance
has been placed by both parties. usually benefit from having before them an
acknowledgment of service from the defendant setting out the summary grounds
for resisting the claim when they consider an application for permission (leave).
The acknowledgement may include a ground stating that the claim is unarguabie
and provide reasons for submilting so. The grounds in the acknowledgment may
include a submission, as is made by CIH in the matter before me, that leave
should not be granted as there is-an alternative remedy. This means that the Court
is informed at that important early stage of the grounds and can make a more

informed deeision as to whether 1o grant leave.

[ also note that the approach in England and Wales has, pursuant to, CPR r.54.13,
led to a situation in that jurisdiction where a defendant or any other person served

with a claim form and who has had an epportunity to put in an acknowledgment

20130212 Codstal Twa Ld v Planwing Appeals Tribwnal Judgment
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28.

29.

of service form, are now rarely able to apply to set aside an order giving

permission to apply for Judicial Review.

On 19" Juné 2012 Coastal Two filed the Natice of Originating Motion séeking an
order for certiorari to quash the decision of the PAT. In the Notice the grounds for

Judicial Review are stated as being:

“10 The PAT acted perversely and/or erred in law and/or failed to
take material maiters into consideration andior considered and
was influenced by the irrelevant marerial dismissing the Plaintiff's
application for an extension of time for appeal.

11 In concluding thet the merits of the plaintiff's appeal “do hot
gppear -to be sirong” the PAT acted perversely andior erred.in

law. "

On 3™ July 2012 the parties filed a consert order in which they agreed to
consolidate cause numbers 94/2012 and 248/2012 pursuant to GCR 04, r4. It
was agreed that the PAT, CPA and C1H should file and serve any applications to
strike out and/or dismiss either or both of the proceedings within sevén days of

the order.

Thereafter, on 17%1 uly 2012 CIH, as an interested person inthe Judicial Review
proceedings, issued the primary summons which is currently before the Court,
namely to strike out Coastal Two’s Notice of Originating Motion filed on 19"

June 2012,

201072 Coustal Tivo Lid v Plapwing Appeals Trfbwra_ﬂudgmem
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30.  On 2™ October 2012 Coastal T'wo issued the summons to discontinue Cause No.
94/2012 pursuant to GCR O.21, r.3(1). This is a sensible position to have now
taken, as it is clear that no appeal lies to the Grand Court from a refusal of the
PAT to extend time to appeal, as the Grand Court’s jurisdiction is confined to the

decisions which the PAT makes under section 48 (2) once an appeal has been

brought.

31.  On 16™ October 2012 Coastal Two filed their summens for directions referred to
at paragraph 7 above. Due to the unavailability of Counsel, the 9" November
2012 date which had been set to consider the summons had to be vacated. As

confirmed by Maples and Calder and Mr. Giglioli in their emails of 19" June =

20713, that summions is'vet to be heard.

Submissions Made and the Law
32.  ClH apply for an order that Coastal Two’s Notice of Originating Motion be struck
out pursuant to GCR 0,18, .19 (1) (a) and (d) contending that the application for
Judicial Review be dismissed on the grounds that the application:
(i) discloses no reasonable cause of action due to a lack of jurisdiction
to the court to judicially review the PAT s decision; and

(i) is-an-abuse-¢f process.

20130712 Coastal Twa Lid v Plhinning Appeals Tritunal Judgment
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There is, of course, an inherent power in the Court fo strike out proceedings which
are an abuse of process. Although it is also submitted by Mr. Lowe QC. that leave
should not have been given or should not continue, it would be inappropriate for

there to be a strike out merely on allegations of wrong or improper exercise of

discretion by a judge when granting leave for Judicial Review.

6 33. Inthe past applications have also been made by defendants or interested persons

7 following the granting of leave to apply for Judicial Review pursuant to GCR

3 0.32, .6, which provides a-general power to set aside an order for leave if mads

9 ex-parte. The position in the Cayman Islands is dissimilar to the current one in
10 England and Wales where, due to the procedure enabling a defendant to file an
11 acknowledgment of service containing grounds for objecting to the grant of leave,
|94 set aside applications will now only be entertained exfremely rarely. An
13 application to set aside has to be-made promptly, and if possible to the same judge
14 wheo granted leave. [t has long been held that set aside applications should only be
15 made in exceptional circumstances and only “where the respondent can show that
16 the substantive application will elearly fail, e
17

18 34.  In R v Secretary of State for the Home Department ex p. Chinoy [1991] COC

19 381 prounds for setting aside were given as being where the application was
20 fundamentally misconceived, where the applicant had failed to identify a proper
21 point of law for review or where there had been fraud or material none-disclosure

“Supreme Court Practice 1993 Vol 1 p841 53/1-14/1 para 3

20130712 Costal Two Lid v Planning Appéals Tribunal Judgment _
Page 19631




I in obtaining leave. In the same case it was recommended that there should be-a

[

time limit of 28 days for the making of an application to set aside a grant of leave.

Lod

4 35,  Although a grant of leave may still be challenged by an application to set aside,
5 the Court is also entitled to entertain and consider an application to strike out a
Notice of Originating Motion made under the provisions of GCR 0.53 s@ekjngg
, Judicial Review orders, pursuant to GCR O.18, r.19 orthe inherent jurisdiction of

' the Court.” A defendant or an interested person who is directly affected by the

proceedings may apply, as CIH have done, to strike out an originating maotion if it

is contended that it discloses no reasonable grounds for bringing the claim oris an

11 abuse of process. The Court may consider an application to strike out if it is
12 eontended (and CIH do) that the Court has no jurisdiction to determine the issues
13 in dispute or to grant the orders sought. In such circumstances the party need not
14 wait until the hearing of the substantive application to have the question of
5 jurisdiction dealt with. Further grounds for strike out are if the originating motion
16 is otherwise likely to obstruct the just disposal of proceedings or there has been a
17 failure to comply with a rule, practice direction or court order.

18

19 36.  Although the Court can strike out the originating motion, as with.an application to

20 set aside, this is a very limited jurisdiction and will be exercised very sparingly

" Fot example - R viSecretary of State for the Heme Office Ex P Deéw [1987] | WLR 881 whore the court
granted the respondent’s application foran order that the originating maton be siruck out on the grounds
that it disclosed no reasonable claim of public law and was an abuse of the process.of court.

20030712 Coastal Twa Lid v Plaxning Appeals Trib;ma!,fudgmﬂnt
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1 and only in very clear-cut cases, especially as Judges of the Grand Court grant

2 leave after careful consideration of the papers before them. | say this accepting

3 that the papers at the ex parte hearing are ordinarily only prepared and presented

4 by an applicant and acknowledging that [ have also commented that there would
oy

a:% have been benefit to be gained from an inter-partes leave hearing in this matter.
"%% 2

should be discouraged from routinely following the grant of leave with an

9 application to set aside leave or strike out the originating motion. A court will not
10 ordinarily use this power simply because it considered that the grant of leave
11 _ should not have been made. As in set aside applications, the only time the Court
12 might do this is if it was satisfied that leave plainly should not have been granted.
13

14 37, The Court must remind itself that CIII's application is to strike out pursuant to

15 GCR O:18 , £.19(1)a) and r.19(1)}d). The purpose of O.18; r.19 is only to
16 provide a remedy in clear and plain cases. The application under r.19(1}(a) must
17 be determined upon the pleadings alone and does not involve considetation of
I8 évidence. Whther or not it is & weak case is riot relevant unless the Court is
19 satisfied that it has no chance of success. In relation to the application under
20 r.19(1)d) the Court is entitled to look beyond the pleading and consider evidence.
21 If it requires a detailed scrutiny of documents ot assessmient of the evidence, the
22 Court will leave those matters to be determined at trial, Although the Court is not

20130712 Coustal Two Lid v P&’znnirzgﬁppm{s Triial Judgment ‘
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precluded from considering evidence in relation to an application under paragraph
19(1)(d), it is not to be treated as a means of having clearly contentious issues
determined summarily. Such determination is for the final hearing and in some
cases may not be decided on affidavits alone without discovery or cross-

examination

CIH highlights the PAT’s jurisdiction to hear appeals in respect of decisions of
the CPA relaiing to applications for planning permission. Section 48(1) of the
Development and Planning Law (2011 Revision) provides that an appellant may
appedl to the PAT

“within fowrteen days of wotification or publication of that
decision, whicheéver occurs the sooner, or within such longer
period as the Appeals Tribunal may in any particular case allow

Jor good cayse.”

The appeal is to be determined

“based on the record of the hearing to which it relates”
and it is not infended that newevidence be introduced before the PAT,
At paragraph 16 of Mr. Lowe QC’s full skeleton argument it is submitted that the
Jjurisdiction to hear appeals expires within six months of the decision of the CPA.

In Mr. Lowe’s oral submissiens the time limit is correctly re-phrased a3 being

within six months of the lodging of the appeal. The six month limit running from

Page 22 of 51
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the date of the CPA decision features and is greatly relied on by Mr. Lowe QC in

“his written submissions. He states at paragraph 28:

“The long stop is that the appeal must be determined by the
Tribunal within € months of the CP4 s decision. This limit was
introduced by the 2011 revision of the DPL. It was plainly
considered important to ensure that ‘no appeal would lie outside
this time period.”
He continued at paragraph 29:

“When Coastal Two sought an appeal it had already lefi it too lare
Jor the tribunal to have any jurisdiction under section 48(1). The
six-month time limit renders it impossible_for an-aggrieved person
to seek arnything much more than a short extension of time beyond
the I4 days, which that person has for lodging a statutory appeal
to.the PAT™

At paragraph 34 of the skeleton Mr. Lowe QC further contends;

“The 2011 Revision enacted a swict inflexible time-limit for
appeals, section 48(1) provides that the “appeal shall be heard
and determined”” within 6 months. It s}tmdbi"b@ noted that ihe
provision s mandatory and allows no discretion. The appeal
would have to be dismissed outside that perviod. the Tribunal

having no jurisdiction.”

At paragraph 48 of his written submissions Mr. Lowe QC states:

“Uthe PAT extends time in any given case it has no power to do-so
if this means that the period before any appeal iy determined is

more than six months affer the CPA's decision. It should simply

201307 12 Constal Two: Ltd v Planning Appeals Tribunal Jidgmenl
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dismiss any appeal unless it actually makes a-decision before the 6

months has expired.”

Finally at paragraph 50 he submits that:

It would dalso be perverse for the Court to hear an appeal or %

Judicial Review, the sole purposé of which would be to remit the
matter for the PAT 10 adjudicate when it has no jurisdiction fo
determine the matter amymore as the case is outside the 6 months

limit.”

It is submitted that -even if Judicial Review were possible there is no power to do
so as the six months is the *long stop date’ CIH contends that an appeal or
Judicial Review against the PAT’s refusal to extend time does not enable the
Grand Court to circumvent that six-month time limit. Mr. Lowe QC in his
skeleton argument submits that any decision of the PAT in this case, if the matter
were Lo be remitted, would be well outside that limit. It is submifted that section
48 has been drafted in such a way to deliberately restrict the timeframe for
bringing an appeal, and that the time limits are stricter than those for Judicial

Review.

Mr. Lowe QC relies upon the cascs of Smith v East Elloe District Council [1956]
AC 736 and R v Secretary of State for the Environment Ex p Ostler [1976] 3

WIR 288. [n these two cases compulsory purchase orders were challenged

26130712 Caastal Two Lid v Plavining dpnéals Trekurel Jucgment’
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outside the perrnitted six week period on the basis of bad faith. The time clause

was; i each case, held effective to-exclude review

However, séction 48(1) actually provides that:

“... Such appeal shall be heard by the Tribunal within six months
of such appeal being lodged ™
The section does not provide that the appeal must be heard within six months

from the date of the CPA decision. For completeness sake, the section provides
that the hearing of the appeal shall be heard within six months, it does not say that
it must be determined in that time. Arpuably, it these ¢ircumstances, an appeal
may not be viewed as being properly lodged until feave had been given to file it
out of time, and the time limits would then run from that date. I say this a5 the
right to appeal expires at the end of the 14 days unless an extension of time in
which to lodge the appeal is granted. Until that extension of time is given, Coastal
Two has no right to appeal. One may query whether this was the interpretation
taken by the PAT, as it did not seek to determine the application for the appeal to
be heard oul of time until well past six months after the delivery of the Notice of
Appeal to them on 17" March 2011. 'Thisyé()umérs»the submission made by Mr.
Lowe QC that:

“Any decision of the PAT, if the maiter were to be remitted in this
case, would be well outside that limit” and that “accordingly

Judicial Review is hopeless.”

20130712 Coastal Two Ld v Pt’anm};g Appeals Tribunal Judzment
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I note that on the information before me it does not appear that the delay, in thé
PAT hearing of the submitted leave to appeal out of time application, was caused
by Coastal Two. Although not required to be determined for the purposes of this
application, the approach to the six-month limit for the hearing of the appeal is
one that may raise interesting issues in future cases, especially if the fault for any
delay in hearing the matter post fodging of the appeal is caused by inefficiencies
or logistical problems forthe PAT and not by the conduet of either party. In some:
other jurisdictions, the approach set out in statute is that the planning tribunal has
a duty to ensure that appeals are disposed of expeditiously and the objective of the
tribunal is to ensure that every appeal is determined within a set time period

beginning on the date of the receipt by the tribunal of the appeal.

CIH rightly contends that section 48(4) gives the Grand Court jurisdiction to
review, on appeal, the decisions of the PAT in a planning appeal. The jurisdiction
is not extended in relation to a refusal by the PAT of an application to extend
time, for it applies only to an appeal of a decision given by the PAT after the PAT
has heard the appeal before it. It is contended by CIH that this has been
deliberately excluded. as the Legislature wishes there to be certainty arising from

strict time limits on the rights of appeal.

Mr. Lowe QC submits that this is a “comprehensive alternative”, as the grounds

of appeal set out-at section 48 (4) in the 2011 Revision arc substantially the same

20130712 Coastal Twa Lid v Planning Appeals Tribunal Judiment
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as those existing in Judicial Review.® The PAT is, following the 2011 Revision,
able to remit the matter back to the CPA with dircetions. It is submitted by CTH
that the legislation pre-empts any right to invoke GCR .53, r.2 and it is intended

to offer a proposed appellant a “complete alternative” whilst making it clear to

him that ke has strict ime limits in which to act.

7 46.  What I have to consider is whether the Legislatures intention was that the

g statutory review would take the place of Judicial Review. This issue is one best
9 determined at the leave stage but can be revisited at this stage where for the first
19 time [ have had the opportunity to hear submissions on behalf of CIH.
11

12 47. Mr Lowe QC refers fo section 15(5) Development and Planning Law (2011

13 Revision) which states:

14 "Subject to section 48, the decision of the diithority [CPA] of any

15 application made to them under (his section shall be final. ™

16

17 1 note that this section does not use the words that are often used in effective
18 ouster clauses which the courts have found preclude challénges by way of Judicial
19 Review and that the only avenue of challenge is the statutory procedure. The type
20 of clause in those matters” specifically provides that the validity of such decisions

¥ The 2008 Revision provided for a-wider scope for sppeals 16 the PAT as'the appeal was “By way of
‘rehearing, ” This meant that the PAT acted more akin ta a second decision” makir rather than an appellate
tribunal, v

’Q:For example  in. Swmith v East Ellpe District Council [1956] AC 736 and R v Secretary of State for the
Environment Ex p Ostler [1976] 3 WLR 288,

2130712 Coustad Twa Lid v P!'m.«fziftg Appeals Tribunial Judzment
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may not be questioned in any legal proceedings whatsoever except hy use of the
il ] . . — ; , .

ﬁgﬁsiammry*pmcédur&'-?:"hﬁ clause in section 15 is-not-what may-be-termed-a—no -
certiorari clause’ providing that the remedy of certiorari is not to be available in

respect of a particular decision.

48, It is'submitted by Mr. Crawford that there is a general presumption against any

restriction of the supervisory powers of the Grand Court. He refers to the
comments of the authors of De Smith s Judicial Review™ when they state:

“The view is widely held that “the proper wibunals for the
determination of legal disputes in this country are the cowrts; and
~£3¢eyarethe-ang’y*mfibunalﬁ which, by training and experience, and
assisted by properly qualified applicants, ﬁr’;f"e*xijbf' the fesk " It is-a
common law presumption of legislative infent that access to the
courts in respect of justiciable issues is not o be denied save by

very clear-words in a statite.”

49, Mr Crawford submits that section 48 does not oust the Court’s jurisdiction to
Jjudicially review the PAT’s decision refusing leave to appeal out of time. Mr
Crawford referred to the case of R v Medical Appeal Tribunal ex p. Gilmore
[1957] 1 QB 574 where the court was considering whether the wording in the
National Insurance (Industrial Injuries) Act, 1946 was enough to oust the Court’s
jurisdiction to quash the decision of a medical appeal tribunal where the statute

provided the decision of a medical appeal tribunal was “final. " The word final is

6" B 2007, 4-016.

20130712 Codstal Twe Lad v Planhing dppeals Tribtaial hedgment B _
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the same wording found in section 15(5) of the Development and Planning Law
related to a decisionof the PAT. Lord Denning said at page 583 that:

"1 find it very well settled that the remedy of certiorari is never to
be taken away by any statute except by the most clear and explicit
words. The word “final” is not enough. That only means “without §
appeal” It does not mean “without recourse lo certiorari.” It
makes the decision final on the facts, but wot final on the law,
Norwithstanding that the decision is by a statute made “final,"
certiorari can still isyue but excess of Jurisdiction or the error of

law on the face of the record”

It is contended that Coastal Two wishes to subject that decision to proper judicial
scrutiny as it is alleged that the PAT made a fundamental errorin law and/or acted

perversely.

50.  l.am rnot satisfied that section 13, which provides that the decision is “final”, in
itself excludes Judicial Review of the deeision to refuse to extend time to appeal.
The fact that the decision is “final” mcans that it cannot be appealed, in this case
except subject to section 48. With this type of wording | remind myself that the
remedy of certiorari should not be taken away by a statute except by the most

clear and explicit words.

51, In relation 1o the appl.icaﬁo‘n. for leave to appeal [ am not satisfied that the

combined effect of section: 15-and section 48 amounts to a time-limited ouster

20130712 Coostal Two Lid v Plunning Appeals Tribuned Judement ‘
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clause as seen in the East Elloe case and the Ostler case. | accept that statute may

provide an alternative statutory procedure for challenging the validity of a
decision and provide that the decision cannot be questioned in any other
proceedings. | also accept that legisiation can provide that a person agprieved may
apply 1o appeal decisions within a set period of time-after the decision. I accept

that such provisions may prohibit direct challenge by way of Judicial Review.

'!,ause specifically provided that the validity of such decisions may not be

# = fquestioned in any legal proceedings whatsoever. Also, in those cases the time

frame was rigid saying that challenges could only be made using the statutory
machinery during the set out and non-extendable period. The combination of the
two clauses meant that Judicial Review was not available at all either during the
period or-even after that period. In the matter before me the period is not as rigid
as those cases as the PAT has a discretion to extend time for leave to appeal. It is
the making of the decision refusing to extend time, for which there is no provision

to appeal, which Coastal Two seek to have reviewed.

Mr. Lowe QC submits having regard to the type of wording used, in particular the
grounds of appeal, and the time limits in section 48, that a Court should not find
there tn be a right of Judicial Review of the PAT's refugal 1o extend time. It is
suggested that if there is any scope for Judicial Review of such a decision it ¢ould

not be for matters ather than procedural unfairness. It is contended that it would

2083072 Coakal Tae Lad v Plasning Appeals Tribinal Judement
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! be wrong for the Court to “invent an even broader remedy” under GCR 0.53. It is

2 submitted that the Legislature deliberately refrained from setting out 4 right to
3 challenge a decision as to whether to allow an appeal 1o be brought out of tim;
4 under section 48(1).

5

CIH contends that the strict time limits specifically imposed for appeals to the
PAT in the Development and Planning Law (2011 Revision) were deliberate and
intended to reflect the Legislature’s desire to promote development by the
removing of potential sources of delay from the moment that a planning decision

is made. [t is contended that these time limits followed a complete overhaui of

11 planning legislation at the time. It is submitted that the more restrictive approach
12 to challenging decisions adopted in the 201 1 Revision when compared to the 2008
13 Revigion, especially when looking st section 15(3) and section 48 and the
14 intreduction in the 2011 Revision of Judicial Review principles on the review,
15 was a ‘conscious decision by the Legislature to oust the jurisdiction of the Courts
16 in separate Judicial Review proceedings. However, it is conéeded by Mr. Lowe
17 QC at paragraph 45 of his written skeleton argument thar the Law does not
18 expressly take away the right'to Judi¢ial Review.

19

20 54.  laccept that reflected in these provisions is an attempt by the Legislature to refine
2T and tighten up the procedures to be adopted by persons séeking to impugn by way

22 of dappeal decisions made by the planning -authoritiés. This includes not only the
PP 2 P 8 he

24130712 Coastal T Lid v Planping Appeals Tribunal Judgment
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time frame, but also narrowing the scope of appeals to review rather than a
complete rehearing. One reason behind this is to promote the idea that a person
who has obtained a planning permission should at a relatively short interval after
the-date of such a decision, in the absence of an appeal, presumably be left in a
position to act with safety on the basis of that decision. However the legislation is
not as clear and specific as some found in ether jurisdictions where a similar goal
is better expressed and achieved. Although the Development and Planning Law
(2011 Revision) goes some way to promoting this approach it did not specifically
§ exclude challenge by way of Judicial Review. If the intention of the Legislature
was fo be-as time limit driven to the rigid extent suggested by Mr. Lowe QC, then
one might have expected there to be no discretion given to the PAT, to extend

time for an appeal to be lodged.

55.  lam satisfied that the Court’s jurisdiction is not removed by any ouster provision

in the Development and Planning Law (2011 Revision).

One of the grounds of CIH’s application™ is that the Court has no jurisdiction to

LA
?“s

hear the Judicial Review and therefore the notice discloses nc reasonable cause of
action. Although it may be argued that may be the case if I had found there to be
an effective ouster clause, it cannot apply to submissions concerning alternative

remedy. The question is not-one of jurisdiction in the strict sense of the word. The

HGORO 18,6 1901) ()
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20130712 Coustal Two Lid v Planning Appeals Tribinal Sudgment

authorities make it clear that the Court does have jurisdiction, in the sense of legal
power, to grant Judicizl Review everi where alternative temedies are available.
The mere existence of an alternative remedy, of itself, does not oust the
jurisdiction of the Court. Having regard to this, to my view concerning the
application and effect of the time limits set out in section 48 and to my findings
that section 48 and section 15 do not oust the Court’s jurisdiction to judicially
review, 1 find the GCR Q.18 , r.19(1) {a) is not established. Accordingly, | do not

exercise my discretion to strike out on that ground.

However, the existence of an alternative remedy may be a powerful factor when it
cornes the question of whether discretion to review should be exercised. Therefore
the principle rightly brought to the fore by Mr. Lowe QC is that the power to
grant Judicial Review would ordinarily not be exercised where there are
alternative remedies open unless there are exceptional circumstances. | accept that
this was regretfully not fully explored at the ex parte leave hearing. As [ have
already indicated herein, part of the reason for that was this Court's failure to
recognise that this was one of those cases ‘where there should have been an
adjournment and the proposed defendant and any interested person invited to
attend an inter-partes hearing for leave. The fact the issuc was not fully addressed
at the leave stage does not preclude this Court reviewing the contents of the
‘Originating Motion, having had the benefit of having the issue fully addressed at

this hearing, and adopting the approach of Lord Donaldson MR in Deorga, if the

Page 330f 5]
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Court decides that it is better to “re-frace the judicial steps™ by setting aside a
grant of feave, or in this case striking out the notice, or to let the matter go ahead.
Alternative remedy has in the past been a conventional ground for sctting aside
leave.'? There is some merit in dealing with it at this stage although it may be

dealt with as a preliminary issue at a substantive Judicial Review hearing.

It is contended by CIH that Coastal Two have the right to statutory Judicial
Review of the CPA under section 48. It is contended that it is their fault if they
chose not to use-the procedure in time, CiH contends that this was a deliberate

decision made by Coastal Two at the time.

It is submitted by Mr. Lowe QC that one should view the aggrieved person as
having the opportunity, pursuant to section 48, to challenge a planning decision
on grounds akin to a Judicial Review. [t is contended that it would be wrong if
that person, who failed to act within the strict time limits imposed by the Law,
should he afforded a second opportunity to challenge the decision by means of
separate Judicial Review. It is argued that it would be wrong, beécause he would
effectively be in a better position for failing to comply with the statutory time

limit under section 48,

2Ry Serretary of State for the Home Department, ex p Watts [1997] COD 152

20130712 Coastal Two Lid v Planning Appeals Trivunal Judzment
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60.  Itis contended by CIH that the Legislature in the Development and Planning Law
(2011 Revision) has excluded reviewing refusals to extend time from the G-rang
Court’s supervisory powers provided for under section 48(4). It is submitted that
the Grand Court should not use Judicial Review proceedings to “re-infroduce”
this jurisdiction in an “wnqualified form”. At page 828 paragraph 16-018 in De
Smiith’s Judical Review" the authors state under the section * Avenues of appeal
or review created by statute” that:

“The most straightforward substitute remedy is where legislation
pravides an appeal. Judicial review is essentially a mechanism to
be ised where there is no statutory right of appeal. In almost all

cases the Administrative Cowrt wiil vegard a statutory appedl,

whether to a court or tribunal, as a proper substitute for judicial

review, though exceptional circumstances may dictate otherwise. »

61.  There is authority for the proposition that a court may refuse relief on the basis
that the applicant has not used an alternative remedy, such as statutory appeal,
which would be more convenient for the disposal of the issue in question. A Court
may refiise to grant permission to apply for Judicial Review or refuse a remedy at
the substantive hearing if an adequate alternative remedy exists, or if such a
remedy- existed but the elaimant had failed 1o use it. In other words there is a
general principle ihat an individual should normally use alternative remedies

where they are available rather than Judicial Review.

B6" Bdition 2007,

20130712 Codstal o Lid v Planning Appeals Tribunal Judgment v
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It may arguably be an abuse of process of the Court for an;ﬁ;ilricaﬁt who is
allowed an appeal out of time fo then seek to proceed by way of an application for
Judicial Review. Therefore, in some instances an individual whe fails to appeal
within the appropriate time limit (which may be shorter than the three month time
limit for Judicial Review) may be umable to seek Judicial Review and unable to
challenge the decision. This is particularly so where the appeal procedure has
strict time limits with no discretion to extend the time Himit for bringing the
appeal. However, in the mattér before me, review sought is not of the primary
CPA decision but of the PAT’s decision not to exercise its discretion to extend

time in favour of Coastal Two, the proposed Appellant.

Mr. Lowe QC relies upon the Privy Council decision in Skarma v Brown-
Antoine and others [2007] 1 WLR 780 to demonsirate that at the strike out stage
the Courl looks at the question of the delay and alternative remedies. In Sharma
the Privy Council accepted that & decision to institute a ¢riminal prosecution is, in
principle, amenable to Judicial Review but Judicial Review of such decisions is
generally inappropriate and challenges to such decisions should be considered in
the context of the underlying criminal proceedings and not in Judicial Review
proceedings: At page 787D Lord Bingham of Combill stated that:

“The ordinary rule now is that the court will refuse leave ta claim
Judicial review unless satisfled that there is an arguable ground for

Judicial review having a vealistic prospect of success and wot

ZOL30712 Coostal Two Lid v Planning Appeals Tribanal Judement
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subject fo a discretionary bar such as delay or an dlternative

remedy”. 7 %zfj %iéf;x
/
Lord Bingham continued at 787E that: ?‘ ;

“.. arguability cannot be judged withoui reference io the nature
and graviry of the issue to be argued” and that “Ir is @ test which is

Slexible in its appficﬂztim'r’.”

It is contended by Mr. Lowe QC there is a duty on the applicant to inform the

court at a leave hearing about delay provisions and other remedies.

64.  Itis submitted by Mr. Lowe QC that it will only be in exceptional eircumstances
when & person can be allowed to embark on the Judicial Review process when a
statutory appeal procedure is available and has not been used. He referred to the
case of Harley Development Tnc and Another v Commissioner of Infand
Revenue [1996] 1| WLR 727 where at page 736 C stated:

“Their Lordships consider that, where a statute lays down a
’c()mprehgmhse-ﬁ}wem- of appeals procedure against administrative
decisions, it will anly be in exceptional circumstances, typically an
abuse of power, that the courts will entertain an application for
Judicial review of a decision which has not been appealed. The two
decisions in these appeals involve no unfairness arnd hence no

abuse of power. "

20130712 Caastal Two Lid v Planaing Appeals Tribunal Fucdgnment . 3
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In reaching this decision Lord Jauncey of Tulichettle referred to Lord Scarman’s
following statement at page 852 in R v Inland Revenue Commissioners, ex-parte

Preston [1985] AC 835:

“My fourth proposition is that a remedy by way of judicial review

is not to be made available where an alternative remedy exists.
This is a proposition of great importance. Judicial review is a
collateral challenge: it is rot an dppeal. Where Parliament }wa% :
provided by statute appeal procedures, as in the taxing statufe, it
will only be very rarely that the courts will allow the collateral
process of Jjudicial review to be used lo attack an appealable

decision.™

In R (Sivasubramaniam) v Wandsworth County Court [2003] 1 WLR 475 Lord
Phillips of Worth Matravers MR reviewed a number of cases including Harley

and Preston and then stated at paragraph 47:

“What these authorities show is that judicial veview g customarily
refused s exercise of judicial discretion when an alternative
remedy is available. Where Parliament has provided a statutory
appeal procedure will rarelv be appropriate to grant permission
Jor judicial review. The exceptional case may arise because the
Statutory procedure is less saiisfuctory and the procecdure of
Judicial review. Usually, however, the alternative procedure is

more convenient and judicial review is refused ”

29130712 Coastal Two Lid v Plamitng Appeals Tribunal Judgment
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67.  In Sivasubramaniam the Court of Appeal found that decisions of district judges
in respect of which appeals will lie is open to review by a judge when he
considers whether to grant leave. The Court found at page 492, paragraph 54 that:

“This scheme we consider provides the litigant with fair. adequate
and proportionate protection against the risk that the judge of the
lower court may have acted without jurisdiction or fallen into an

error.”

Lord Phillips stated that:

“the passibility that a circuit judge may exceed his jurisdiction, in
the narrow pre-Anisminic sense, where that jurisdiction is the
statutory power to determine an application for leave fo appeal

from the decision of the district judge, is patently uniikely.

Lord Phillips went on to say that:

“Inesuch circumstances an application for judicial review is likely
to be founded on the assertion by. the litigant that the circuit judge
was wrong to conclude that the atiack on the decision of the

district judge was withoul merit.”

Lord Phillips further stated that:

“We do not consider that judges of the Administrative Court
should be required to devote time to considering applications jor
permission to claim judicial review on grounds such as these. They
should dismiss them summarily in the exercise of their discretion,
The grounds for so doing is that Parliament has put in place an

adequate: system for reviewing the merits of decisions made by

20130712 Coustal Twa Ltd v Plaming Appeals Tribural Judgmeni o
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69.

districi judges and it is wot appropriate that there should be further
review of these hy the High Court,”

Mr. Lowe QC submits that, having regard to the reasoning of the Court in
Sivasubramaniam and the approach of the Court of Appeal to the reasoning in R
(On the Application of Sinclair Investments {(Kensington) Ltd) v The Lands
Tribunal [2006] H.L.R 11, the Legislation provides an adequate system for
reviewing the merits of the decision of the CPA and fair, adequate and
proportionate protection against the risk that the CPA acted without jurisdiction or
fell into error. That being the case he submits that Judicial Review of refusal to
extend time should only be granted in exceptional circumstances. Mr. Lowe QC
contends that there is nothing on the grounds relied upon by Coastal Two in the
Judicial Review that makes this case exceptional. He highlights that there is no
allegation of bias or error of jurisdiction or error of law and that the grounds are

formulated en the basis that the PAT acted unreasonably.

If leave 1o extend time had been given pursnant to section 48(1) and the statutory
appeal process ended up with the Courts making a determination under section
48, it is plainly obvious that Judicial Review should not live thereafter. The
reason being that the grounds were or could have heen raised in the
comprehensive statutory review. The issue in this-case is whether the application
for leave to extend time, for which there is no appeal o ‘the Grand Court pursuant

to section 48(4), is reviewable because it could not be appealed or is not

20430712 Coasial Twe Ltd-v-Planning Appeals Tribupal Judgment
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70.

71,

reviewable because, as submitted by Mr. Lowe QC, the intention of the / *

i

Legislature was to make it nen-reviewable and un-appealable.

Coastal Two now accept that the Development and Planning Law (2011 Revision)
does not give a statutory right of appeal against a refusal to give leave to extend
time for filing an appeal; a view held throughout by the PAT, CPA and CIH. Mr.
Crawford does not share the view that the Legislature thereby intended there fo be
a bar to such & decision being judicially reviewed. In fact, Mr. Crawford appears
to argue that the absence of provision in the statutory appeal process providing for
review of a decision to refuse to extend time means that it can and should be

reviewed by the only route contended 1o remain, namely Judicial Review,

Mr: Crawford gave examples of the Court addressing the issue of Judicial Review
to correct an error made by .an inferior court in such circumstances. In R (on the
application of Cart) v Upper Tribunal [2012] 1 AC 663 the Supteme Court
considered the [ligh Court’s powers to judicially review decisions of the Upper
Tribunal. Baroness Hale stated at 1673 that in the past
“.. the vprinézfp‘lé was firmly established that the wunappealable
decisions of inferior tribunals, including the refusal of leave to
appeal, were amenable to Judicial Review on all the usual

grounds.”

20130712 Coastal Two Lid v Planning Appeals Tribunal Judgment
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Baroness Hale was referring to the position in England and Wales before the
establishment of the Upper Tribunal by the Tribunals Courts and Enforcement
Act 2007, when the arrangements were similar to those still found in the Cayman.

Islands.

Both parties made a number of submissions concerning the wider implication of
the test case of Cart. Although [ do not find Carf to be a casé which is directly
applicable in the Cayman Islands, due to the nature of submissions made, it is
necessary for me to comment upor it. Cart concerned the circumstances in which
the unappealable decisions of the Upper Tribunal (principally the refusal by the
Upper Tribunal to grant permission to appeal against a decision of the First-tier

Tribunaly were amenable to fudicial Review in the High Court.

The Divisional Court and the Court of Appeal had accepted the Government's

submission that, whilét infedor tribunals were historically amenable to Judicial

Review, following the establishment of the Upper Tribunal by the Tribunals
Courts and Enforcement Act 2007, Judicial Review was only available in the
wholly eéxceptional circumstances invalving an outright excess of jurisdiction or a
procedural irregularity which denied the right to a fair hearing. It is important to
recognise that the 2007 Act made radical changes fo f{ribunal justice by

consolidating a wide range of tribunals into a single integrated structure. At the
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Page 42 of 51




153

21

22

4.

73.

20130712 Constal Two Ltd v Planning Appeals Tribunal Judgment

top of this structure is the Upper Tribunal which is a judicial body designated as.a P

superior court of record and on the whole headed by High Court judges.

Mr. Cart appealed to the Suprems Court arguing that, in the absence of an expreé N
ouster clause in the 2007 Act, Judicial Review should remain available on
ordinary grounds, or alternatively that the same appmach should be taken as in the
case of second appeals, namely that permission to bring the claim should be
granted if it raises an important point of principle or practice or there is some
other compelling reason for the High Court to hear the claim. Cart raised
significant questions as to the relationship between the courts and tribunals, the
principles underpinning the High Court's Judicial Review jurisdiction and whether
the scope of Judicial Review could be restricted absent an express statutory

provision to that effect.

The Supreme Court rejected the Divisional Court and the Court of Appeal's
approach and held that Judicial Review of the Upper Tribunal should be available
whenever the intended challenge raises an important point of principle or practice
or where there is some other compeliing reason for the High Court to hear the
claim. Thereby, the Supremie Court assimilated the test for bringing Judicial

Review proceedings against the Upper Tribunal with the circumstances in which

the Court of Appeal will hear an appeal againgt a decision which was itself a

decision on appeal. In bther words, the same test as for second appeals should be
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applied by the High Court in considering applications for permission to bring a ./

Judicial Review claim against an unappealable decision of the Upper Tribunal.

Cart is a decision that has grown out of the significant changes and arrangements
created by the 2007 Act. In the Cayman Islands there is no similar infrastructure,
and 1 am not satisfied, on the submissions before me that the changes in approach

that Cart made in England and Wales are applicable in this jurisdiction.

Mr. Crawford also relied upon the case of Morina v Secretary of State [2008] 1
All ER 718 in which it was established that there is no statutary appeal available
to appeal a discretionary decision made by Social Security Appeal Tribunal to
refuse to grant leave to appeal, leading Maurice Kay LJ to find at 728E that:

“a refusal by a commissioner lo grawt leave to appeal from an
appeal tribunal is challengeable only by way of an application for

Judicial review.”

Mr. Crawford referred to White v Chief Adjudication Ojficer {1986] 2 All ER
905 where it was held that there was na right of appeal against a Social Security
Commissioner’s refusal fo grant 4n exterision of time to appeal, Glidewell LJ
noted at 910f that in those circumstances:

it seems to me that if there were to be any way in which a refusal
by a commissioner to extend time for applying for leave to appeal
could be challenged, that would be by way of an application for

Judicial review.”
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Adjudication Regulations. That regulation dealt with a power 10 extend time in

which to apply for leave to appeal if an appeal was not brought within the

requisitc three months. The regulation stated:

“Except in the case of an application to the chairman of an appeal

tribunal or a medical appeat tribunal for leave (o appeal fo a é

Commissioner the time limited by this regulation and schedule 2
Jfor the making of an application, appeal or reference to the
Secretary of State or te an adjudicating authority may be extended

12

Jor special reasons.....

In Whitethe Court of Appeal held that:

“A refusal by a Social Security Commissioner fo gramt an
extension of time within which to appeal against his decision was
not a ‘decision’ for the purposes of s 14(2) of the 1980 Act (Social
Security Act 1980) because it was vot an order which detérmived
the outcome of the appeal, and since there was no right of appeal
against a Commissioner s decision except as provided by the terms
of the 1980 Act and 1984 Regulations (Social Security
Adjudication Regulations) an applicant had no right of appeal
-against @ Commissioner’s refusal to grant an extension of time

under Reg. 3 (3).""*

20130712 Capstil Two Lid v Planning Appeals Tribuial Judgment

M Hasd note af 905e

In White the court considered Regulation 3(3) of the Socidl Secutity

¥
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This is a position very similar to that in which Coastal Two find themselves when
trying to obtain leave to appeal pursuant to section 48(1) of the Development and

Planning Law (2011 Revision).

80.  As already mentioned herein, Coastal Two has no right to appeal outside the
terms of the Development and Planning Law (2011 Revision). The Law gave
Coastal Two a right to appeal to the PAT, and on the PAT"s refusal to this Court;

but that right expired at the end of 14 days unless the PAT gives an extension of

right of appeal.
Conclusion:
&1. I am satisfied that the decision of the PAT refusing to grant Coastal Two an
extension of time in which to bring the appeal can be challenged by an application

for Judicial Review.

82.  Coastal Two contends that the PAT acted perversely and/or erred in law and/or
failed to take material matters into considerdtion and considered and/of was
influenced by irrelevant material when it dismissed the application for the
extension of time to lodge the ‘appeal. An application for Judicial Review can

suceeed on these grounds.

20530712 Cobsial Two Lid v Planing dppeals Tribunil Judgmesn! _
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Costs in Cause Number 94/2012

84.

85.

20830742 Coastal Tae Lid v Planning dppeéals Tribuial Judgrent

Coastal Twe set out their grounds in the Notice of Originating Motion filed on
19% June 2012. The grounds set out therein are arguable. Despite Mr. Lowe QC’s
clear and impressive submissions, in which every possible point was covered, and
my recognition of there being some force in his submissions concéming delay,
this is not a case in which [ can find that it is clear and obvious that the grounds
for Judicial Review are hopeless. The pleadings cannot be said to amount to an
abuse of process of the Court. [ remind myself that strike out applications in these
circumstances must be used very sparingly and only in clear-cut cases. Despite
certain reservations concerning Coastal Two’s challenge of the decision of the
PAT, | cannot at this stage say that there is no prospect at all of success. This cas

is not one in'which | should utilise my very limited jurisdiction to strike out.

Coastal Two have issued a summons seeking to discontinue these proceedings.

CIH, the Third Defendant, contends that they should be struck out pursuant to

their summons. The reason why CIH had been unable to consent to a

discontinuance is because Coastal Two declinied to pay their costs. It is submitted

that this has meant that CIH has had to maintain their a,ppli'caticn to strike out.

The PAT and CPA, the First and Second Defendanls, are content for the
proceedings to be discontinued on a no order for costs basis. That being their
position, | make no order for costs in relation to. cause number 94/2012 between

the Plaintiff and the First and Second Defendants:
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Coastal Two's submissions in relation to ¢osts were very brief, they submitted
that the issues in dispute are “exactly the same " and the only question arising

with respect to the appropriate procedure.

conscious of the costs position of CIH. I am entitled to go on and consider the

position as to costs, as the parties had made submissions upen the same.

Matters o take into account when considering costs orders in
withdrawn/discontinued proceedings appear in a series of cases helpfully
summarised in the Court of Appeal decision in Erica Brooks v HSBC Bank Ltd
[2011] EWCA Civ 354, Moore-Bick LJ at paragraphs 6 to 7 stated that he was of
the view that the judge had fairly summarised the effect of the authorities which
had been drawn to his attention and that the following principles were not in
dispute:

“(1) When a {plaintiff] discontinues the proceedings, there is a
presumption [...] that the Defendant should recover his costs: the
burden is on the [plaintiff] 1o show a good reason for departing
Srom that position;

(2) The fact that the [plaintiff] weuld or might well have succeeded
at trial is not in itse{f g szg{ﬁctienx reason ﬁgr doing so;

(3) However, if it is plain that the claim would have failed. that is

an additional factor in favour of applying the presumption:

20130712 Coastal Two Ltd v Plarming Appeals Tribunai Judgment
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89.

Maore— Bick LJ summarised in the position at paragraph 10

(4) The mere fact that the [plaintiff] decision to discontinue may

have been motivated by practical, pragmatic or financial reasons

as oppesed to a lack of confidence in the merits of the case will not

suffice to displaee the presumption;
will usually need to show a change of circumstances to which he
has not himself contributed;

(6] However, no change in circumstances-is likely to suffice unless
it has been brought about by zome form of wareasonable conduct
on the part of the defendant whick in all the civeumstances

provides a good reason from departing from the rule.”

“...4 [plaintiff] who seeks to persuade the court to depart from the
normal position must provide cogent reasons for doing so and is
unlikely to satisfy that requirement save in ynusual circumstances.
The reason was well expressed by Proudman J in Maini v Maini: ¢
[plaintiff] who commences proceedings takes upon himself the risk
of the litigation. If he succeeds he can expect to recover his costs,
but if he fails or abandons the claim at whatever stage of the
process, it is normally unjust fo make the defendant bear the costs
of proceedings which were forced upon him and which the
claimant is unable or unwilling to carry through to judement. That
principle also underlies the decision of this couwrt in Messih v
Maemillarw Williams. There-may -be cases-in which it van be said
that the defendant has brought the litigation on himself, but even
that is uniikely to justify a departure from the rule if the [plaintiff]
discontinues in circumstances which amount to a failure of the

elaim.”
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It is clear having regard to the decisions of the House of Lords in Lane v Esdaile
[1891] A.C. 210 and in Fn re Housing of the Working Classes Aet 1890, Ex
Parte Stevenson [1892] 1 Q.B. 609 that there was no jurisdiction to appeal the
decision to refuse to extend time for lodging the appeal. This was a position that
was made very clear to Coastal Two at an early stage of the proceedings by the
Defendants, but they persisted for some time with the proceedings. I recall Mr.
Crawford submitting at the feave stage of the Judicial Review proceedings that the

cause was “grocedurally sound” and that any strike out action would be resisted

In light of the position taken by Coastal Two, it is inevitable that CIH will have

incurred costs. The Court has at this hearing had to consider, albeit to a limited

degree. the merits of the Cause. The Court has had to do this because of the
position taken by Coastal Twe in relation to CIH's costs. Also the Court, when
considering the principles set out in the Erica Brookes case, should consider
whether it is plain that the proceedings brought by Coastal Two would have failed

when deciding whether to apply the presumption in relation to costs.

It is clear that there is a presumption that Ceastal Two should pay the costs of
Cause 94/2012 if' I give leave to discontinue the proceeding in Cause 94/2012.
Coastal Two have shown no. good reason for departing from the presumption. It is

plain that the application would be unsuccessful. Coastal Two in the brief

20130712 Coastal Puo Ltd v Planning Appeals Tribunal Judgment
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submissions have not provided any cogent reason for departing from the

presumption.

93. | grant Coastal Two leave to discontinue the proceedings. but not on a no order for
costs basis. Accordingly, | order that Coastal Two do pay the costs of CIH in
relation to Cause number 94/2012. Having regard to the submissions made before

me in relation to costs. the basis of the costs will be limited to costs on the

standard basis.

Costs In Relation to Cause Number 248/2012

94.  In the absence of any submissions made by Counsel, I will adjourn consideration

of costs to a later hearing if agreement cannot be reached.

The Honourable Mr. Justice Richard William:
JUDGE OF THE GRAND COURT
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