As publication of the full Judgment has been prohibited, the Court deems it appropriate for a

public version to he made available, Material which the Court has determined to be subject to

Privilege has been redacted from the Public Judgment.
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20131108 AG v Bridger Judgment

IN THE:GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAND CAYMAN

CIVIL DIVISION
. CAUSE NO, 486 OF 2011
 BETWEEN:
THE ATTORNEY GENERAL
Plaintiff
AND:
MARTIN BRIDGER
Defendant
Appearances; M. Martin Griffiths Q.C. and Mt Douglas Schofield of
the Attorney-General’s Chambers for-the Plaintiff
Mr, Robert Englehart Q,C. -and Mr. Anthony Aklwutm of
Stuart WalkerHersant for the Defendant '
Before; Hon, Justice Richard Williams
Heard: 11", 12" 13" September 2012 and-12™ July. 2013

Draft Leave Application

Judginent Civeulated: 30" July 2013 :

Written Submissions on

Draft Leave Judgment: 3" August 2013, 15™ August 2013, 16™ August 2013

& 19" August 2013

Leave Judgment Delivered:  21% August 2013

Draft Judgment circulated: 25" October 2013

Date of Judgment: 8" November 2013

JUDGMENT
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Application

20131108 AG v Bridger Judgment

Originating Motion dated: 28™ of October 2011, by the Attorney Géneral, the
Plaintiff, against Mr. Martin Bridger, the Defendant, for a prohibitory injunction
restraining him from permitting

“any party, including but not limited to the Plaintiff in Cause No,
255 of 2009 (“the Kernohan proceedings™) and his attorneys to
z'nspéci‘ the documents referred fo in the Defendant’s final
disclosure list in the Kernohan proceedings dated 19 October
20117,

The Plaintiff éiso invites the Court to make a determination as to whether the
Defendant

“should be obliged to deliver up all copies of such documenis in

his possession.”

Mr. Griffiths Q.C. in his opening remarks made clear that from the Originating
Motion only paragraph 4 was left for determination, which includes a claim for

continuation of paragraph 1.

At the outset of the hearing, primarily the Attorney General also invited the Court
to rule on the question of ownership, which had been raised in proceedings in
London shortly before the September hearing. By a Summons dated 31% August

2012, the Commissioner of the Royal Cayman Islands Police Service (“RCIPS™)
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seeks to be joined, also, as Co-Plaintiff in the present proceedings. However, in
’ this Jjudgment Tam minded to concentrate solely on the more pressing matters for

determination raised in the Notice of Originating Motion.

5 3 At paragraph 36 of Mr. Bridger’s Amended Defence in the Kernohan

6 proceedings, he makes it clear that at that time he was not intending legal
7 professional privilege over the content of advice received by Operation Tempura
8 to be waived when he pleads;

9 “..The First Defendont further avers that all decisions on the

10 Issuance of the notice of investigation would be taken in good faith

11 ~ gnd afler  careful and consclentious consideration and

12 deliberation. The First Defendunmt acted at all times with the

13 benefit of appropriate legal advice. For the avoidance of doubt

14 privilege in respect of this legal advice has not been waived.”

15

16 4. However, Mr, Bridger is now of the view that, “a/l things being equal®, M.

17 Kernohan should have the opportunity to inspect the documents. Mr. Bridget has
18 indicated he is of the view that, if the Aftorney General succeeds in this
19 application, it will have “far-reaching consequences” on his ability to
20 successfully defend the misfeasance of office claims brought by Mr, Kernohan
21 against him. Ii is submitted that the efféct of granting such an injunction will be to
22 “severely damage” Mr. Bridger’s defence in the Kernohan proceedings. Mr.
23 Bridger contends that, with this in mind, a large number of the documents at issue

20131108 AG v Bridger Judgment )
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1 had been provided to him by M, Schofield to enable him to prepare his defence

. @5,%! . “I am obliged to defend myself by resorting to documents that were
shnadhiEie | 0 ,
%«%ﬁ o ] recorded by me in the course of my independent investigation and

4
5
, S
i em ﬁ";g_
ira o
13 y rl
R

S

by reference to legal advice I received from Special Coinsel

appointed fo advise me independently as the investigator info the

7 | eircumstances underpinning Operation Tempura.”

8

9 It is contended by Mr. Englehart Q.C. that a Government body should not be
10 permitted to use privilege “shielding the Plaimiiff and others from the
11 embayrassment that disclosire” would generate and in a way sought to stifle Mr.
12 Bridger from relying upon material that he contends is integral to his Defence,
li3 especially in a case where it is submitted there is a wider publi¢ interest in the
14 disclosure.

15

6 5. Mr. Bridger states at paragraph 27 of his first affidavit:

17 “I would respectfully invite the court to consider whether, as a
18 matter of fairness, and irrespeciive of the issue of entitlement fo
19 privilege and the issue of waiver, I am to be prevented from
20 defending myself against an allegation of bad faith,

22 _

23 d and that I was scrupulously
24 irg z‘ﬁ r;zg‘cz;u.tf eratz‘on Tempura investigation.”
25

26 Mr. Bridger continues:

20131108 AG v Bridger Judgment
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“I would further, vespectfully, invite this Honourable Court. to

: consider, whether acceding to the injunction set oul in the

XA Plaintiff’s Notice of Originating Molion dated 28 October 2011, is

4 a proporti'onate response fo a disputed right claimed by the

5 Plaintiff and detrimental to my ability to defend myself.”

6 .

7 o Mr. Bridger draws to the Court’s attention the Plaintiff’s Contribution Notice
8 dated 27" Rebruary 2012. In that Contribution Notice the Atforney General
9 indicates that if the Second Defendant is found to be liable for the torts of Mr.
10 Bridger, he will claim contribution and/or indemnity from Mr. Bridger, which he
it contends should be at 100%. The Attorney General in the Notice contends that
12 Mr. Bridger is primarily liable and wholly responsible for any daméges ordered,
13 having acted “maliciously” and “with reckless indifference.” Mt. Bridger asks the
14 Court to consider whether the Attorney General secking to prevent him from
15 relying on legal advice obfained from Special Counsel is, in the circumstances
16 where he vigorously defends the Kernohan proceedings including the
17 Confribution Notice, “a proportionate outcome.”

18

19 7. Mr, Schofield indicates that the Notice does not amount to what Mr. Bridger

20 refers to as being a “cutthroat defence.” He reiterates the wording of paragraph 3
21 of the Notice, which confains a denial that Mr. Bridger is liable to the Plaintiff.
22 The Attorney General’s case is that he continues to support both Defendants in
23 their Defence, especially as a failure by Mr. Kernohan in his case against M,
24 Bridger will then mean that any claim for vicatious liability will fail as well as the

20131108 AG v Bridger Judgment B
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21

question of confribution not arise. Mr. Schofield concedes that if Mr, Bridger
wishes to refer to privileged documents in rélation to any contribution
proceedings, then that may be done at a subsequent hearing at which Mr.
Kernohan would not be in aftendance. Mr, Schofield rightly says that the
Coniribution Notice is not a basis for seeking to disclose privileged documents to

Mr. Kernohan at this time.

Mr. Englehart Q.C. in his written submissions invited the Coutt, if the privilege is
asserted, to order that the Kernohan proceedings should not proceed to trial on the
basis that without such advice Mr. Bridger could not fairly defend himself as he
would be prevented from “presenting a full and fair explan.ation of his actions.”
He relied upon Article 6(3) (Right to a Fair Trial) Buropean Convention on
Human Rights and Fundamental Freedoms, Article 10 Right to Freedom of
Expression as well as the avthority of Carnduff v Rock [2001] EWCA Civ 680,
If there is any merit in such an application in this case, this is not the time to
consider it, especially in the absence of Mr. Kemohan, To his credif, Mr.
Englehart Q.C. accepted at the outset of his oral submissions that he would not
expect the Court to sitrike out the claim against his client in the absence of Mr,

Kernohan,

20131108 AG v Bridger Judgment
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Issues

9, Although making some submissions on the issue of whether certain documents
are subject to legal professional privilege, Mr. Englehart Q.C.’s rﬁain argume;'ﬁs
revolve around his invitation to the Court to consider whether or not legal advice
Mr. Bridger claims was received by him in hig capacity as Senior Investigating
. Officer to Operation Tempura (“SI0”) is his to waive. Mr. Bridger states that he
took the legal advice from Special Counsel to. Operation Tempura concerning
“preliminary steps on the relevant law and procedure and substantive steps in
connection wi;‘h the investigation™ at 'each stage of the investigation, that such
adyice was directed to him and, as a consequenice, contends 1hé;t legal professional
privilege, and the right of waiver rests with him, In addition, Mr. Bridger
contends that the Legal Depariment of the Government provided him with copies
of documents, without clearly setting out the basis upon which fhey were

provided and that this amounted fo a waiver of privilege.

10,  Mr. Bnglehart Q.C, has very helpfully highlighted in a list the issues he submits
the Court should address, namely:
) Which of the documents arve subject to legal professional privilege in that
they recorded legal advice?
(i) To the extent that documents, or copies of such documents in Mr.
Bridger's possession are privileged, is the privilege that of Mr. Bridger or

the Attorney General?

20131108 AG v Bridger Judgment
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If the privilege would otherwise be that of the Attorney General rather
than Mz, Bridger, has privilege been lost or waived for the purpose of Mr.,
Bridger’s defence of Mr, Kernohan's misfeasance claim by the voluntary

provision of documents to M. Bridger in the prepatation of his Defence?

If the Attorney General is entitled to assert privilege, should the Court in

6 its dilscretio‘n prevent Mr, Bridger from defending himself by reference to
7 the documents against Mr. Kernohan's misfeasance claim and the Attorney
8 General’s contribution claim against him?

9

10 11, M Griffiths Q.C. has also helpfully listed the issues he submits the Coutt should

1(1 consider. The following list of suggested issues, although differently worded,
12 greatly overlap with those suggested by Mr. Englehart Q.C.:

13 (i)  Arethe documents privileged?

14 (i)  If so, who was the client in whom the privilege is vested?

15 (iii)  If the document is itself privileged are references to the privileged advice
16 also privileged?

17 (iv)  Was privilege retained during circulation of the legal advice at the time
18 M. Bridget was in post?

19 (v)  Was privilege retained when Mr. Bridger was shown the legal advice in
20 the course of the Kernohan Action when he was still fepresented by the
21 Aftorney General’s Chambers who were on the record for all the
22 Defendants?

20131108 AG v Bridger Judginent
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Delay

12.

13.

(vi)  If the documents are privileged, and privilege has not been waived, is
thete some other basis vpon which Mr. Bridger is entitled to disclose
them?

(vii) Are the Justice Henderson documents disclosable?

(vili) Is Mr. Bridger entitled to retain possession of the documents in Tables 1, 2
and 3' and/or any other documents whiéh he has removed or copied from

the files of Operation Tempura?

By Rule 1.1 of the Preamble to the Grand Coutt Rules, the purpose of the
overriding objective is to enable the Court to deal with every case in a just,
expeditious and economical way. I rémind myself of the impact of delay between
hearing and the delivery of a judgment as expressed by the Privy Council in

Cobham v Freft [2001] 1 WLR 1775,

As a direct consequence of the unsuccessful application made by Mr. Bridger®
seeking Ieave to file additional affidavit evidence after the close of the case but
prior to the delivery of this reserved judgment, there has been a considerable
delay in my being in a position fo prepare this long overdue judgment, This has
left me in the unsatisfactory position of having to write this judgment over ten

months after receiving the submissions from the parties. The reasons for the delay

' See paragraph 35 below,
? Heard on 12" July 2013,

20131108 AG v Bridger Judgment
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14,

-have been set out in great detail in my judgment resulting from the leave

%/ application which was cireufated to the éttomejys on 30™ July 2013 for comment

prior to release. Thereafler, there has been further delay in my being able to
prepare this judgment as both parties wished to make further submfssions
concerning the Defendant’s objection to the inclusion of certain material in the
judgmznt.-3 A number of writien submissions were submitted, with the 1ast being
received on 19™ August 2013. Shortly thereafter, the Judgment dealing with the
leave application was eventually delivered on 21% Augusi 2013. 1 do not intend to

again rehearse that detail herein,

When considering delay in the wider Kernohan proceedings, I also note that the
original Defences were filed on 3™ July 2009 and that, following the close of
pleadings, Mr. Kernohan did not at that time, seek to move the matter forward
expeditiously, having to issue a Notice of Intention to Proceed over a year later on

7" October 2010, which was then served on 26™ October 2010.

The Background

15,

In my Written Ruling delivered on 27" January 2012 in relation to the
unsuccessful application made by Mz, Stuart Kernohan for leave to intervene and
be joined as the Second Defendant in these injunction proceedings, 1 set out the

background of the case in order to put that application into context, Due to the

3 Defendant’s written submission dated 16™ August 2013, PlaintifP’s written submissions received 15"
August 2013,

20131108 AGv Bridger Judgment
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passage of time since the earlier ruling I see merit in repeating that detail in this

judgment.

4  The Kernohan Proceedings - Cause No. 255 of 2009

5 16. Mr, Kernohan was appointed as Commissioner of the RCIPS, pursvant to a

6 written contract dated 29" September 2005, to commence on 15" October 2005. It
7 was a fixed term, renéwable contract, dug¢ to expire on 14" October 2009. On 18"
8 November 2008, Mr, Kernohan was summm‘ii}a dismissgd from the RCIPS.

9

10 17. A Writ of Summons was issued by Mr. Kernohan on 25" May 2009, At that time

11 the Attorney General represented all of the Defendants in the proceedings.

13 18,  Mr. Bridger made a formal confidential complaint to the Governor concerning
14 what he perceived to be unfair treatment by the Courts of the Cayman Islands, He
15 also made a complaint, together with Mr. Martin Poldine, to the Overseas
16 Directorate of the Foreign and Commonwealth Office about the conduct of the
17 Attorney General’s Chambers in relation to Operation Tempura,

20
21

22

20131108 AG v Bridger Judgment
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M. Englehart Q.C. submits that this is
“indicative of the lack of a common interest in the defence to Mr. Kernohan’s

action.”

19. Tt is imporiant to note that in the concluding paragraph of the letter dated 29%
October 2010, Mr. Schofield clearly expressed to Mr. Bridger the position of the
Attorney General in relation to legal professional privilege when he wrote:

“Please remember that all our previous communications are
subject to common interest legal privilege, and must not be
disclosed to anyone except your own legal advisers without the
consent of the other Defendanis. Should you; or anyone on your
behalf, wish to disclose material subject to common inferest
privilege to any third party, please let me know what it is you wish
fo disclose, to whom and why, so that I can see if the necessary

consents can be obrained ”

20.  On20™ January 2011 Quin J. considered an ex-parte application on notice to Mr,
Bridger concerning whether joint representation should continue, My, Bridger did
not attend the hearing. Quin J. ordered that the Cayman Islands Government
Legal Department, on behalf of the Aﬁorney General, had ceased to be the
attorney acting for Mr. Bridger, and that he was removed as the attorney of record

for him. The law firm of Stuart Walker Hersant is now retained by Mr. Bridger.

20131108 4G v Bridger Judgment _
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) 2#  General, as Second Defendant, in his Amended Defence dated 28 July 2011, Mr,

22.

Kernohan claims that Mr. Bridger is liable to him for damages for the tort of
misfeasance in public office, This is denied by Mr. Bridger, as First Defendant, in
his Amended Defence dated 1% Augnst 2011, Mr, Kernohan also aileges that the
Government of the Cayman Islands (represented by the Attorney General) is
vicarjously liable for misfeasance in public office and that this is also denied in
the said Amended Defence filed by the Attorney General. The Attorney General
in his Amended Defence resists all of the claims made by Mr. Ketnohan,

importantly including the allegations made against Mr. Bridger,

Mr. Schofield stated that in late 2009, a time when he was representing all of the
Defendants in the Kernohan proceedings, he wished to obtain initial proofs of
evidence from potential witnesses, including Mr. Bridger. Mr. Schofield indicates
that in May 2009 Mr. Bridger was not able to produce a full statement and
emphasised to him the importance of documents in helping him recall events. Mr.
Schofield says that as a consequence, at their meefings in September 2009 and

Februaty 2010, which ran over six full days, he supplied Mr. Bridger with

 photocopies and scanned electronic copies of documents which had been taken

* Amending the Writ of Summons issued by Mr. Kernohan, on 25™ May 2009.

20131108 AG v Bridger Judgtient
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that the documents were privileged and that the privilege had not been waived in

4 relation to them. M. Schofield indicates that Mr. Bridger has impropetly retained
5 this documentation, copies of legal advice presented’ in relation to Operation
6 Tempura and other documents which the Attorney General was not aware were in
7 his possession,

8

9 23, Mr Schofield said that the initial draft that had been prepared was not intended to

10 be the final statement for filing, The draft document was infended to condain the
11 full facts and background and would be subject to editing, At paragraph 12 of his
12 second affidavit, Mr, Schofield stated that he did not intend to serve a statement
.13 containing any references to the content of legal advice. He intended to rely, in
14 the statement, upon the fact that legal advice had been taken, but not disclose the
15 content of that advice, in support of Mr. Bridger’s Defence, Mr. Schofield
16 indicated that the most recent version of the statement deleted all references to
17 privileged content. He stated that a copy of that version had been provided to Mr.
18 Bridger’s atiorneys, but they had failed to exhibit that version in addition to the
19 carlier version to Mr, Bridger’s affidavit.
20

21  24.  Mr Schofield reiterated that he still intends to rely upon the fact that legal advice

22 was taken in suppott of the Plaintiff’s Defence in the Kernohan proceedings,

20131108 AG v Bridger Judgment 7
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pointing out that both the fact of legal advice being taken and the dates of that
advice are set out in the Atiorney Generél’s Amended Defence.> Mr. Schofield
said that he had at no time intended to use the references to privileged documents
.at the trial and reiterated that he emphasised to Mr, Bridger, that privilege would
not be waived. He said that the privileged documents were used, in order to

consiruct an initial full proof of evidence.

25.  Mr. Bridger felt that Mr. Schofield was preparing his statement, and he referred to

a letter dated 8™ September 2009 from Mr. Schofield, which both parties signed®

* See paragraphs 81 to 86, and paragraphs 88 to 93 of the Amended Defence with details of occasions when
legal advice was given, making it clear that legal professional privilege on the content of the advice had
not been waived.

20131108 AG v Bridger Judgment
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’ fMr. Schofield
N _

5 freiterated that Mr., Bridger was aware of the Attorney General’s posiiion because
" on a number of occasions he had expressed to Mr. Bridger that privilege was not

waived,

26.  Mr, Bridger in his first affidavit referé to 283 documents set ouf in a sixteen page
Index of Documents which he says were obtained by or supplied to him in the
context of the independent investigation which he had conducted. Mr. Bridger
confirms that the documents were provided to him by the Plaintiff in late 2009, as
they were relevant to the preparation of his statement to be filed in support of his
Defence in the Kernohan proceedings. Mr. Bridger submits that the fact that the

documents were provided to him is an indication that the Plaintiff recognised they

were necessary to counteract the misfeasance claim.

27.

28.

20131108 AG v Bridger Judgment
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BN M1, Bridger questions why, if these

documents were at the time considered necessary for his Defence by the Plaintiff,
the Attorney General now feels it appropriate to prevent their use by pleading
privilege in relation to them. Mr. Schofield replies that it is not disclosure of the

conient of the documents that is required for the Defence, but merely evidence of

20131108 AG v Bridger Judgment
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29.  The sharing of this information by the Attorney General who was representing all
of the Defen&ants does not mean that privilege was waived. Although Mr, Bridger
had retired from’ his position in the Operation Tempura team by this time, it is
clear that a number of the documents provided to him were documents he had
already seen when he was the SIO. Accordingly, the pri‘-/ilege remains vested in
the client and not Mr. Bridger, if he is found not to be the ¢lient. Mr. Griffiths
Q.C. refers to the following extract from Hollander on Documentary Evidence
(10" Bdition) at 19-05:

“As a matter of English law, a person who shows a privileged
document to another does not necessarily debar himself from
claiming the privilege. In Gotha v Sothebﬁs [1998] 1 WLR 114
Staughton L.J. cited the following passage of the then current

edition of this book with approval:
“If A shows a privileged document fo his six best friends,
he will not be able to assért privilege if ovie of the filends
- sues him, because the document is nof confidential as
between him and the friend But the fact that six other
people have seen it does not prevent him claiming privilege

as against the rest of the world.”

30. It is important to note that Mr, Bridger at paragraph 36 of his Amended Defénce
filed on 2™ August 2011 by his current attorneys wished to méke it clear that the
legal advice received was privileged and that he did not waive it. It is clear that
the Government Legal Depariment shated this view as Mr. Schofield made

extremely clear in the final paragraph of his earlier letter to M. Bridger dated 29

20131108 AG v Bridger Judgment
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32,

waive privilege against Kernohan, in fact, it was explicit that he could not.

On 28™ May 2011, Sir Alan Moses (Ag) made vatious orders including striking
out the claims against the Governor of the Cayman Islands and the Acting
Commissioner of the RCIPS and gave comprehensive directions in the Kernohan
proceedings. The claim for the tort of misfeasance in public office made against
Mr, Bridger remained. The parties were ordered to exchange disclosure lists by 7
October 2011 with inspection of documents to follow within seven days
thereafter. The ordered exchange did not actually take place until around 17

October 2011,

Mr, Bridger served his List of Documents around 19™ October 2011, in which
Schedule 1, Part 1 detailed all the documents that he would make available for
inspection by the other parties. It is suggested that Mr. Bridger retained copies of
these documents comprising legal advice that was fresented in relation to the
investigation, some of which were given to him at a time when both he and the
Attorney General were jointly represented by members of the Attorney’s
Chambers. The Aftorney General, upon reviewing the list of documents
mentioned in the Schedule, formed the view that a number of them were subject

to légal professional privilege and that M. Bridger had made a deliberate decision

¥ See paragraph 19 above,

20131108 AG v Bridger Judgment
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to disclose them to all parties, It is claimed that the documents contain legal

advice from:

(i) the Attorney General and his Chambers,

(i)  Mr. Andre Mon Desir (who was appointed by the Governor to act as
independent Special Counsel to the investigation from November 200”1" up
to 17" May 2008); and

(i) Mr. Martin Pplaine, who took over that role when his company was

appoinied to do so by the Ministry of Internal and External Affairs.

The expenses incurred in the investigation, including for the services of the

Special Counsel, were paid for from that Ministry’s budget.

33, Upon receiving Mr. Bridger’s list of documents, in a letter dated 20" October
2011, Mr, Schofield wrote to the Defendant’s attosneys seeking an undertaking
not o disclose certain documents and stating:

“We are concerned that your client’s List of Documents includes
many documents which are privileged, and which must not be
disclosed to the Plaintiff without our client’s consent. The privilege
in question Is not your client’s, and vour client has no right to
waive or breach it. Your client is well aware that privilege has not
been waived. That point is made explicit, for example, in your
client’s Defence. We note that you gave no advance notice of your
infention to include such documents, although we had given you

sight of our client’s List of Documents which clearly indicated that

20131708 AG v Bridger Judgment o
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privilege applied and was asserted. Please explain the basis, if
any, on which your client claims to be entitled to include such
documents in Schedule 1, Part 1 of his list, .1t is also apparent
that there are z'rrelevaht documents, notably in connection with
Justice Henderson, in Mr. Bridger's list. While it might not
ordinarily matter if the irvelevant documents were disclosed, it
does matter when they are not only irrelevant, but concern a

serving Grand Court Judge in relation to other legal proceedings

which have since been settled on confidential terms.”

11 34,  The Attorney General claimed, and still claims, legal professional privilege over

12 documents detailed as follows in Part 2 of Schedule 1 of his st dated 17®
13 October 2011;

14 “1) Confidential  correspondence,  insfructions,  opinions,
15 memoranda, notes and other communications and documents
16 passing between the First Defendant, the Strategic Oversight
17 Group, the Governor and/or others concerned with
18 Operation Tempura; and thelr legal adyisers; including, Mr.
19 Andre Mon Desir, Ms. Arvinder Sambei, a colleague of Mr.
20 Polaine, the Second Defendant, and other members of the
21 Cayman Islands Attorney General’s Chambers and/or the
22 Cayman Islands Governmment Legal Department; for the
23 purposes of giving or obtaining legal advice, which are
24 subjecr to legal professional privilege, and copies, notes,
25 extracts, summaries and discussion thereof and other
26 references therelo.

27 2)  Confidential  correspondence,  instructions,  opinions,
28 memoranda, notes, drafis of pleadings, affidavits and

20131108 AG v Bridger Judgment
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statements, and other privileged documents passing befween
and/or in the possession, custody or power of the Second

Defendant and other members of the Cayman Islands

Attorney General’s Chambers and/or the Cayman Isiands

5 Government Legal Depértment and/or counsel made in
6 contemplation and/or during the conduct of these
7 prbceedings Jor the purpose of information, eviderce and
8 advice in conmnection therewith, which are privileged, and
9 coples, notes, exiracts and swnmmaries thereof and other
10 references thereto,

il 3) C’onﬁdenﬁal correspondence,  insiructions,  opinions,
12 memoranda, notes and other communications and documents
13 passing between the parties or former parties to this action
14 or their atiorneys or counsel for the dominant purpose of
15 informing each other of the facts, or the issues, or advice
16 | received, or of obtaining legal advice in respect of
17 confemplated or pending litigation, which are subject o
18 common interest privilege.”

19

20 35,  Exhibited at “DSS1” in the first affidavit of Douglas Schofield sworn on 6"

21 August 2012, one can see the Plaintiff’s disputed list laid out in three tables of
22 documents. Mr. Griffiths Q.C. invites the Court to read these tables as the best
23 introduction to the documents in dispute. The Tables show the three categories of
24 the documents which the Plaintiff says should not be disclosed. In Table 1 the
25 Plaintiff lists the documenis which he claims are entirely ptivileged and should
26 not be disclosed at all. In Table 2 the Plaintiff sets out the documents that require
27 redaction as, although not otherwise privileged, they contain explicit reference to

20431108 AG v Bridger Judgtment
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privileged material. Table 3 identifies documents which, whether privileged, or
not, the Plaintiff submits to be wholly imrelevant to the Mr, Bridger’s Defence in

the Kernohan proceedings as they relate to the investigation and arrest of Justice

4 Henderson. There are separate core bundles, one bundle for the documents in
5 Table 1, another for the documents in Table 2 and finally one for the documents
6 in Table 3, The Tables and the documents in dispute are contained in the core
7 bundles,

8

9 36. M Griffiths Q.C. breaks down the claim for privilege into four categories:

10 (i)  The first is what he terms “the primary documents”, namely “confidential
11 correspondence, Instructions, opinions, memoranda, notes and other
12 communications and documents... ",

13 (iiy The second is termed “the privileged context”, namely “..passing
14 between the Iirst Defendant, the Strategic Oversight Group, the Governor
15 and/or others concerned with Operation Tempura ond their legal
16 advisers; Including, Mr. Andre Mon Desir, independent special counsel to
17 O;ﬁeration Tempura, Mr. Martin Polaine, the Second Defendant, and other
18 members of the .Cayman Islands Attorney General’s Chambers and/or the
19 Cayman Islands Government legal Department; for the purposes of giving
20 or obtaining legal advice...”;

21 (iiiy The third is termed “the claim for privilege”, namely “...Which are
22 subject to legal professional privilege...”’; and
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37.

38.

39,

(iv)  The fourth is termed “the derivative documents in respect of which
privilege is also claimed: “...and copies, notes, extracts, summaries and

discussion thereof and other references thereto.”

Mr. Bridger has filed a document-by-document response to the contents of Table
1, which can be found in his first affidavit dated 28" October 2012 at exhibit
“MB7”. Some eniries in the response are extremely brief, A similér response in
relation to the documents at Table 2 can be found at exhibit “MB8” of the same
affidavit. Mr, Bridger has not responded to the contents of Table 3 in this way and

his opening skeleton argument did not address those documents.

Mr. Englehart Q.C. claims that the abovementioned Tables illustrate a failure by
the Attorney General to distinguish between documents he regards as being
covered by legal professional privilege, and those which he may wish to contend
to be covered by confidentiality. The Defendant submits that a failure to address
these issues is a “significant omission” and is “an incurable defect in the

Plaintiff’s claim.”

Mr. Griffiths Q.C. contends that Mr. Englehart Q.C.’s submission is
misconceived. Mr.- Griffiths Q.C. rightly submits that, save for some of the
documents in Table 3, the Plaintiff’s claim is based upon the existence of legal

professional privilege and that all privileged documents are confidential. He refers
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to Passmore on Privilege, 2" Edition (2006) paragraph 1.001, where the author

states:

“In English law, legal professional privilege is a_substantive
common law and human right that protects the confidentiality of
cerfain types of communication made between a professional legal
adviser and his client or, where made in respect of legal
proceedings, between the legal adviser or client and a third party,

such as a witnéss in those proceedings.”

Mr. Griffiths Q.C. reminds the Court that the relevant documents are not in the
public domain and that the confidentiality against Mr. Kernohan has been

maintained.

40. At paragraph 8(2) in his Reply Skeleton Argument dated 6™ September 2012 Mr,
Griffiths Q.C., clarifies the basis of the Aftorney General'’s case, stating that:

“The Plaintiff’s case on privilege is not based on argumenis
concerning ownership of the relevant documents. Instead, it is
based on {a) a detailed analysis of the relevant organisational
relationships  (including between the investigating team of
Operation Tempura, the SOG, RCIPS, government legal officers
and that the Governor), and (b) the obvious proposition that any
advice directed at Mr. Bridger in his capacity as SIO would not
have been received by him in a purely personal capacity and his
authority to waive privilege, If it existed (which is denied) would
not, in any eveni, survive his refirement from the Operation

Tempura team.”
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Due to his contentions concerning the privileged nature of the documentation, the
Plaintiff issued the Notice of Originating Motion which is before me, Various

exchanges took place between the Attorney General and Mr. Bridger’s attoineys,

¢ which resulted in the ongoing holding position, namely an undertaking from M.

Bridger not to permit inspection of the documents until the Court’s determination
of the Notice of Motion. Regrettably, the Kernohan proceedings have not been
able to move forward until the Aitorney General’s Notice of Originating Motion

has been determined by the Court,

The Factual Background — Operation Tempura

42.

43,

The background is set out in some detdil in the previous decision of the Chief
Justice in the matter of Operation Tempura [2008] CILR 111, and R v Ebanks,
ex parte Henderson [2009] CILR 57 as well as the in the Ruling of Lord Justice
Moses made on 28" May 2011 in the Kernohan proceedinigs. 1 have regard to the

content of those judgments.

It is alleged by Mr., Kernohan that at a meeting held on 27% August 2007
involving amongst others himself, the former Governor of the Cayman Islands
and Mr. Larry Covington, Her Majesty’s Police Representative for the Caribbean
and other nearby Territories and the Law Enforcement Adviser of the Foreign and
Commonwealth Office (“FCO”) based in Miami, Florida, USA, a discussion was

held concerning the investigation of allegations that Anthony Ennis, Deputy
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43,

20131108 AG v Bridger Judgment

newspaper. The allegation had emanated from Mr. McKeeva Bush, a member of
the Legislative Assembly, and Mr, John Evans and Mr. Lyndon Martin, who were
both employees at the newspaper, Mr. Kernohan’s position is that it was agreed
that Chief Superintendent Jones would assume the lead investigative role and
report direcily to the Governor. Mr, Kernohan also alleges that at the meeting the
Governor authorised and instructed him to procure Mr. Evans and Mr. Mértin to
obtain copies of documentation from the officers at the newspaper. It is denied
that the Governor gave this instruction, as pleaded af paragraph 51 of the Attorney

General’s Defence.

It ig said, that at the meeting, it was agreed that these allegations would be
investigated by an independent team comprised of overseas police officers. Mr,
Kernohan alleges that, during the meeting, the Governor with the consent and
approval of the Attorney General and Mr. Covington authorised and instructed
him to procure Mr. John Evans and Mr, Lyndon Martin to obtain copies of
relevant documents from the office of Cayman Net News, where they both

worked. The Attorney General denies this allegation,

Mr. Covingion appioached Mr. Bridger and informed him about the background

and stated that he was going to request the assistance of the Metropolitan Police
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46.

jon behalf of Mr. Kernohan. Mr. Covington arranged for a [eifer to be sent through

Mr. Leigh Turner, his line manager at the FCO, to Sir lan Blair’, the
Commissioner of the Metropolitan Police Service requesting a “professional

»

standards investigation.” Mr. John Yates, Assistant Commissioner in the
Metropolitan Police Service, stated that the request was for:

“assistance in respect of concerns as to alleged corrupt
relationship between one of the two Deputy Commissioners of the

RCIPS, Anthony Ennis, and the Editor-in-Chief of the Caymanian

News, Desmond Seales. ”'°

Attached to the letter were the proposed terms of reférence. I note with interest
that this reference to Lord Blair is relied wpon in Mr, Bridger’s first affidavit
when [ remind myself that Mr. Bridger sought to seek belated leave to adduce

affidavit evidence from him after the close of the case.

On 3 September 2007 Mr. Evans unsuccessfully searched the office of the
Cayman Net News for a box file which he thought contained the documents. The
Plaintiff contends that the initial focus of the operation was the investigation of an
allegedly corrupt relationship between Deputy Commissioner Ennis and Mr
Seales, Mr, Bridger contends that, following his appointment as the SIO, he was
greatly concerned with investigating the legality of the entry info and seatch of

these business premises, which he says was organised by Mr. Kernohan, Chief

? Now Lord Blair.
** paragraph 11 of the affidavit of John Yates sworn on 23" October 2008.
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Superintendent Jones and others, Mr, Bi‘idger is of the view that, if police

!,f' reporting procedures had been properly followed, it would have been clear that
&
the suspicions which led to the search were baseless. Mr. Bridger states the view

4 that the search of such journalistic business premises in England would be
5 regarded as being plainly unlawful as a maftter of public law and tortious. It is
6 submitted by Mr. Englehart Q.C. that with this background, Mr. Bridger was right
7 to investigate potential offerices under s.95 and 21 of the Penal Code (2007
8 Revision).

9

10 47.  Mr. Kernohan confends that at a meeting held on 29" August 2007 between

11 himself, the Governor and the Attorney General it was agreed that he would stand
12 down as officer with oversight of the operation and that the Governor would take
13 his place.

14

15 48, In September 2007 Detective Chief Superintendent Bridger, as he was then,

16 arrived as the SIO -of a team of investigators made up of officers from‘ the
17 Metropolitan Police Service. Mr, Bl'idgér was a very experienced and
18 distinguished police officer, having joined the Metropolitan Police Service in
19 1977. ft is evident from the positions he held, as well as the high level, sensitive
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50.

and demanding investigations'! that he was involved in and led, that he is highly

regarded in the Service.

The police operation became known as Opetation Tempura. Mr. Bridger and Ms.
Vicki Ann Eliis indicate that the operation was given thig title by the Metropolitan
Police Service, Ms. Ellis also indicates that the expenses of the operation were
paid for from the budget of the Ministry of Internal and External Affairs of the
Cayman Islands. These expenses covered the advice provided by Mr, Mon Desir,
Mr. Polaine and Ms. Sambei. Ms. Anne Lawrence, who succeeded Mr, Bridger as
the SIO indicated that she received a salary in the normal way from the
Metropolitan Police Service, who then sought reimbursement from the Cayman
Islands. She said that she was provided with accommodation, vehicle, mobile

felephone and expenses directly fiom the Cayman Islands Government.

Mr. Bridger contends that at all material times he repotted to the Metropolitan
Police Service and that it was an independent investigation team. He contends that
any legal advice that he received in this capacity from Special Counsel fo
Operation Tempura was directed to him and therefore legal professional privilege,

and the right of waiver is his.

' Ror example - see the affidavit of John Yates, Assistant Commissioner in the Metropolitan Police
Service, swoin on 23 October 2008.
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51, Mr, Yates in his affidavit sworn on 23™ October 2008 at the request of the then
Acting Commissioner of the RCIPS in the Judicial Review Proceedings
concerning Mr, Justice Henderson, which was placed before the Court by Mr,
Bridger in these proceedings, stated that:

“Prior to the arrival of Mr. Bridger and Mr. Ashwin, agreement
was reached between the Conunissioner, Stuart Kernohan, and 1
that Larry Covington would ‘ provide ‘on island’ oversight and
guidance and that I would provide periodic reviews of the
investigation. Also agreed was that I would carry out such a

review every six weeks or as often as circumstances required.”

At paragraph 19 of the affidavit, Mr. Yates indicated that in February 2008, after
the delivery of the ruling of the Chief Justice, he spoke to the Governor informing .
him that he was anxious to ensure the operational independence of Operation
Tempura and that the investigation should be free to follow necessary and
proportionate lines of enquiry. At paragraph 20 of the affidavit when referring to
April 2008, Mr. Yates stated that at that time he maintained his “review role.” It
therefore appears that the Metropolitan Police viewed that their role was to
review, advise and make recommendations, but that the immediate oversight and

guidance would come from Mr. Covington.

52.  Mr, Bridger has placed before the Court a typed transcript of a letter he contends

was written to the Caymanian Compass newspaper by the Governor and which
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was published on 20" September 2008. The transcript provides that the Governor
stated:

“..the special investigation team cartying out independent’
investigations. All operational decisions, for example to arrest
someone, are taken indej:endenﬂy by the team here in Cayman
drawing on advice from their own independent experi legal
counsel. Neither I nor anyone in London instructs them how fo
conduct their investigations or what conclusions they should

reach,”

The Attorney General concedes that Operation Tempura may have had
operational independence when carrying out their police enquiry, but he contends
that that is not the same as owning control of legal advice paid for by the Cayman
Islands Government and overseen by the Strategic Oversight Group (“S0OG”).

53.  The Plaintiff yefutes Mr. Bridger’s contentions. The Attorney General contends
that Mr, Bridger was initially on secondment from the Metropolitan Police
Service, but from 22™ May 2008 to 30" April 2009 he was under contract with
the Government of the Cayman Islands. It is agreed that after the expiration of his
last contract in April 2009 Mr. Bridger played no further role in Operation

Temputa,

12 Emphasis as in transcript,
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33,

56.

Mr. Bridger was sworn in as a Special Constable with the RCIPS by M.
Kernohan on 17" September 2007, This status was not affected whet Mr. Bridger
was later employed on a consultancy basis. In fact, all of the officers from
England who were brought in for the operation were sworn in as 'Specia_l
Constables of the RCIPS. The Defendant contends that he was svy;orn inasa
Special Constable to provide him with coercive powers, Mr. Bridger states that
when sworn in as a Special Constable he was not an employee of the RCIPS, but
was an officer holding the office of Special Constable. Mr. Bridger submits that
the appointment does not disable him from asserting that the legal advice received
from Special Counsel, which he says he received in his capacity as independent

investigator, was his and he is entitled to waive privilege.

The Plaintiff contends that Mr. Bridger, and those involved in the Operation, were
subject to the supervision of Assistant Commissioner Yates of the Metropolitan
Police Service as lead reviewing officer, Mr. Griffiths Q.C. refers to paragtaph 72

of Mr. Bridger’s Amended Defence, where Mr, Bridger makes the same assertion.

Mr. Bridger refers to an email from Assistant Commissioner Yates to the
Commissioner of Police Kernohan dated 4™ September 2007 in which he stated:

“2. It is of paramount importance that appropriate reporting
lines and accountability for the team and the outcome of this
enquiry are established before any scoping study or full

investigation commences. We were both agreed that neither.
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57.

you nor the Governor were appropriate to undertake this task
due to potential conflicis around witness role (yourself) or
future misconduct oversight (the Governor). We both
recognise that the individual who is identified, undertake this
role must be of sufficlent seniority, éxpei'ieﬂce and political
acumen to be able to oversee the enquiry and manage
 whatever outcome emerges. He/she clearly must not have any
conflict of interest.
Once (2} above is resolved, an Initial scoping will be
undertaken as soon as possible by unidentified senior MPS
(the SIO) who has appropriate experience eic, 1o undertake

the role.”

The affidavit of Mr, Yates sworn on 23™ October 2008, which Mr. Bridger
appears fo have had in his possession for a considerable amount of time, was filed
in these proceedings only two days before the hearing, in non-compliance with
agreed directions. Unopposed leave wag given to file the affidavit evidence out of
time. The Second affidavit of Mr. Bridger was sworn and filed during the hearing.
Again, nnopposed leave wag given for the late filing of this affidavit, but only on
the basis that the Plaintiff had leave to submit a further affidavit to meet any
prejudice céused, As a consequence, the Aftorney General filed an affidavit sworn
by John Yates on 9™ October 2012. In order to ensure that primarily Mr. Bridger
could have the opportunity to comment on the contents of any further affidavit
evidence filed by the Plaintiff pursuant to the grant of leave, the Court also gave

leave for both parties to file wriiten submissions upon the same. Mr., Bridger took

20131108 AG v Bridger Judgment
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Jup that opportunity by filing written submissions on 19" Qctober 2012, as well as

Y additional written submissions dated 29™ November 2012,

58.  Importantly, in his October 2012 affidavit, Mr, Yates confirmed the assertions in
paragraph 74 to 78 of the affidavit sworn by Mr, Schofield on 31% August 2012
dealing with information from the Metropolitan Police Service. In the first part of
the affidavit Mr. Yates confirmed the contents of the responses dated 19™
November 2008 made by Ms. Naz Saleh, Assistant Director, Directorate of Legal
Services, Metropolitan Police to the Government Legal Department’s questions
confained in a memorandum dated 12" November 2008. Mr, Yates also agréed
with Ms. Saleh’s statement in an email exhibited to Mr. Schofield’s affidavit in
which she stated that he had seen and gigned off on the responses. Mr. Yates
repeated the following significant responses which were contained in the affidayit
of Mr., Schofield served on Mr. Bridger in compliance with the Court’s directions
and set timetable, consequently Mz, Bridger was well aware of them prior to the
privilege hearing: |
i) Members of the special investigation team were all Special Constables and

they held the rank of detective constable;
i) The immediate line management was to the SIO, who, through the
Strategic Oversight Group {SOG) reported and was responsible to the

Commissioner of the RCIPS;
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The Commissioner of RCIPS was responsible and accountable in law for
overall management and outcome of investigations. The SIO was
responsible for undertaking day-to-day operational matters, but all

strategic decisions in relation to Operation Tempura were referred to the

SOG, which was chaired by the Commissioner of Police;

6 iv).  In relation to the making of the final decisions concerning Justice
7. Henderson’s atrest and the searches, the SOG, the Governor and M,
8 Yates were consulted- and the Acting Commissioner of the RCIPS was
9 informed.
10 V) That the threc serving Metropolitan Police Service officers at the time
11 wete engaged on temporary setvice to the RCIPS under section 26 of the
12 Police’ Act 1996. He said that other members were either on personal
13 contract fo the Cayman Islands Government or members of the company
14 which had a confract with the Cayman Islands Goverament,.
15 vi)  “On 30" - August 2007, the Commissioner of Police of the
16 Metropolis was requiested by the Director Overseas Territories with
17 the FCO, to provide advice and assistance to RCIPS under .26 of
18 the Police Act 1996, ...The initial request to the FCO had come
19 from HE the Governor of the Cayman Islands.
20 On .4!h September 2007 AC John Yates, on behalf of the
21 Commissioner, agreed to assist with the investigation. He
22 recommended in accordance with good practice an element of
23 “independent review” into the investigative set up...”
24 On 4" Seﬁtember 2007 Stuart Kernohan confirmed to Lamy
25 Covington FCQ, OTD that an “independent” would be essential o
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protect the position of the Governor, the RCIPS and suspects
~ themselves.., . :

Accordingly, AC John Yates legal standing is as an independent

reviewer who is not -contracted to the CIG or the FCO. The

Governor has also recently confirmed at a mesting on 13™m

6 November 2008 his understanding of AC John Yates’s position as
7 being . “a resource person, a source of advice and a source of
8 professional quality assurance, but not accountable for the overall
9 management and outcome of the investigations.”
10 vil)  “The MPS, the Commissioner of Police of the Metropolis and the
11 MPA do not bear any legal responsibilify vicarious or otherwise
12 ~ for the acts/omissions of the SIO or any member of the SIT. Each
13 MPS police officer is providing advice and assistance, pursuaut to
14 8.26(1) and (2) of the Police Act 1996, authorisation, having been
15 given pursuant to 5.26(3) of that Act: In the circumstances, the
16 vicarious liability of the Commissioner of Police of the Metropolis
17 created by s.88 of the Act does not extend to any tortuous acts and
18 omissions of the officers committed while they were engaged on
19 temporary service in accordance with the arrangements made
20 pursuant to 8,26 of the Act, This is because: (I) by 8.97(3) of the
21 Act, a member of a police force engaged on “relevant service”
22 ' [which phrase includes temporary service pursuant to 8,26 of the
23 Act: see 5.97(1) (a)] is to be treated as if he were not a member of
24 that (i.e. his home) police force during that service, (i) $.97(3) of
25 the act is itself subject to 35.97(4)'-*(8)— and $.97(8) makes express
20 provision, in relation to the treatment of some types of “relevant
27 service”, for officers to be treated as constables of their home
28 forces-relevant service by reason of 5.26 of the Act is not within
29 these categories, and (i), it cannot be said that the officers were,
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at the material times, under the direction and control of the
Commissioner of police of the Metropolis for the purposes of s.88
of the Act.”

viif)  “The initial deployment of MPS officers to Operation Tempura
was negotiated on contract between MPS and CIG. This included
Martin Bridger (SIO), who at the time was still a serving MPS
officer, This later changed and contracts were negotiated direct
with members of the SIT and CIG.
Additionally, Martin Polaine was employed as an independent

lawyer providing legal service to the SOG.”

59.  Mr. Yates stated that the responses reflected the position not only as of Noveniber
2008, but throughout the period of Mr. Bridger’s involvement in Operation
Tempﬁra. He undetstood that the independent legal advice provided to the
Operation by Special Counsel, Mr. Mon Desir was provided by him as Special
Counsel to the SOG, and that Mr, Bridger was only one of the members of the
Group, Mz, Yates stated that the SOG provided oversight to Operation Tempura
and he was the reviewing officer. This is highly consistent with Mr. Schofield’s

affidavit evidence.

60,  Mr, Yates reiterated that he felt that the operation should have operational
independence, but this did not mean that he expected or understood legal advice
to be under the control of My, Bridger or any SIO. e stated that:

“It was not necessary fo the operational independence of the

investigating officers that they should have control over the legal
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62.

advice or that they should be entitled to make the decision about

whether any legal privilege, should or would be waived,”

Importantly Mr, Yates said that he understood that issues as to privilegé and

waiver were mafters for the SOG.

Mr. Yates also indicated that operational independence did not mean that the SIO,
including Mr. Bridger, would have any right to

“claim ownership of files or papers from Operation Tempura, or
to fake coples away with him on retivement, or fo retain coples in

retirement.”

M. Yates stated his view from his experience that files and papers from police
investigations belong fo the police force and not to individuals or groups of
individuals within the force, and therefore those from Opération Tempura

belonged to the RCIPS.

In his first affidavit Mr, Bridger refers to extracts from emails at that time, He
referred to a letter from Mr. Covington to the Governor’s ADC dated s
September 2007, concluding that this illustrated some measure of agreement in
relation to the reporting lines. In the letter, Mr, Covingion stated that:

“Stuart'’® and I have discussed this at length and have mutually

concurred, and al Stuart’s request, that I represent him in joint

¥ Mz, Stuart Kernohan,
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64.

oversight of the investigation with the Assistant Commissioner

John Yates (or his representative) from the MPS.”

Mr. Bridger indicated that as the Operation moved forward, Mr, Covington was
removed ftom an oversight position and replaced by the Governor, who acted in

concert with Assistant Commissioner John Yates.

Mr. Bridger reminds the Court that at the time he continued to receive a monthly
salary from the Metropolitan Police Service until his retirement in April 2008, Mr.
Bridger indicates that the thiee consultancy agreements entered into with the
Cayman Islands Government thereafter were very different to the agreements
enfered into with Special Constables and the terms support his contention that he

was an independent investigator.

Mr. Bridger said that the other officers recruited by him to join the team had their
salary settled through United Kingdom agencies and that operationally, including
in matters of discipline, he was responsible without any- involvement by the
RCIPS. However, Mr. David Baines, the current Commissioner of Police for the
RCIPS, in his affidavit sworn on 31" August 2012 indicated that the Metropolitan
Police regularly invoiced the Cayman Islands Government for recovery of the
salary costs of any serving Metropolitan officers who lwere deployed to the

Cayman Islands in respect of the Operation,
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Mr. Bridger filed affidavit evidence from third persons to support his contention
that the inquiry was an independent one. Firstly, Mr. Richard Coy filed an

affidavit sworn on 22" August 2012, Mr. Coy is also an experienced police

officer, having bé,en a member of the Metropolitan Police Service from 1977 to

| his retivement in May 2007. At Mr. Bridger’s request, he was recruited as a

66.

member of the team in Operation Tempura. In kiis affidavit M. Coy indicates that
throughout the investigation the chain of command remained consistent and that
the team ﬁas independent of the RCIPS. He said he received instructions and
advice from the independent feam; but never from senior members of the RCIPS,
He stated that even after he was sworn in as a Special Constable he only received

directions from Mr. Bridger,

Mr, Ronald Kemp, a retired Metropolitan Police Officer with roughly 28 year’s
experience with the Service has also prepared an affidavit filed on behalf of Mr.
Bridger, which he swore on 20" August 2012. He said that he was recruited into
the Operation Tempura team and initially worked closely with Mr. Coy. He said
that on 26" March 2008 he was sworn In as a special constable to the RCIPS to
enat)le him to have the same powers of arrest given to police officers in the
RCIPS. He indicated that he was of the belief that the investigation had an

independent nature,
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1 67. An affidavit sworn by Mr. John Azah on 22" August 2012 was also filed on

6 Islands to give independent advice on issues of community engagement and the
7 impact on community confidence in the RCIPS, the Governor’s Office and the
8 Government, Mr. Azah perceived his role to be one of adviser to an independent
9 Metropolitan Police Service investigation and the Senior Investigating Officer,

10

11 68.  Mr. Timothy Thome, an experienced Detective Sergeant employed as a forensic

12 compuler examiner with the Metropolitan Police Service, swore an affidavit on

13 29™ August 2012 in support of Mr. Bridger, He provided support to Operation

14 Tempura with three tours to the Cayman Islands beiween June and November
15 2008. He indicated that Assistant Commissioner John Yates had authorised his

16 involvement, pursuant to a section 26 Police Act 1996 request. He indicated that

17 he was sworn in as a Special Constable for the RCIPS to ensure that he had the

18 necessary authority to assist with anvarrest and search of premises. He stated that

19 during his visits to the Islands he was working at all times for the Metropolitan

20 Police Service with Mr, Bridger as his SIO, and that at no time did he take any

21 instruction from or answer to theRCI?s .|
22
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1 69, It is contended by the Plaintiff that from the outsef, the Operation Tempura

officers reported to the SOG., Mr. Bridger, as the Senior Investigating Officer, was

Y a member of the SOG. Until November 2008, the SOG was chaired by Mr.
: 1. George VMcCarthy, the Chief Secretary. Mr. Schofield indicated in his affidavit

sworn on 31% August 2012 that, from a review of the documents between 20™

- November 2008 until the time when Mr. Bridger left the jurisdiction around 1°*
7 May 2009, ail but one of the SOG meetings were chaired by either Acting
8 Commissioner George or Acting Commissioner Smith. |

9

10 70.  The Plaintiff relies upon a copy of the written terms of reference for the Operation

11 Tempura Sirategic Management Group (which later became known as the SOG)
| 12 fromt around November 2007. The préamble and paragraphs 1, 2, 3 and 6 provide:

13 “The Strategic Oversight Group exists to advise the Cormﬁissioner

14 “of Police, on such related matters related to the conduct of

15 Operation TEMPURA, specifically:-

16 1) To oversee all matters and provide advice to the Commissioner

17 of Police and the investigating leam in relation to operation

18 TEMPURA.

19 2) To advise to the Commissioner of Police on key sirategic

20 decisions in relation to operatfion TEMPURA investigation.

21 3} To identify, and advise the Commissioner of Police and the

22 investigative team in relation fto relevant political,

23 constitutional and community issues.

u ()
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6) To provide a forum where legal advice can be discussed and

provided to the Commissioner of Police.”

71.  The Plaintiff also refers to the terms of reference of the SOG which were
appended fo an email from the Deputy Chief Secretary, Peter Gough, on 18"
November 2008. This, as well as the document referred to in paragraph 70 above,
are important as it sets out the intended framework for legal advice that is
requested, given and discussed. It goes to the issue of who is the client receiving
the said advice and detracts from a submission fhat it was Mr. Bridger in his
personal capacity, They highlight that the Operafion Tempura Officers, who were
Sﬁecial Constables in the RCIPS, were subject to oversight by the SOG. The
terms of reference included:

o “To oversee all matters and provide advice to the investigative
feam in relation to Operation TEMPURA.

o To be the accountable body for the key strategic decisions in
relation fo Operation TEMPURA investigation.

o To identify, manage and advise the investigative team in
relation to relevant political, constitutional and community
Issues.

(o)

o To ensure there Is appropriate interaction between the
Investigation Team and any other relevant constifutional
bodies. ‘

o To provide a forum where legal advice can be discussed and

provided.
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73.

20131108 AG v Bridger Judgment

o To provide the forum where independent advice can be

sought.”

It is submitted by Mr. Englehart Q.C. that Mr, Bridger’s engagement was
evoluﬁonary in nature as what started as a scoping study became an investigation
of Mr. Kerniohan and into the arrest of Justice Henderson. It is submitted that
arrangements as to “form, substance, process and résponsibi!ity were entirely ad
hoc” and ﬁere only formalised around the time of the judicial review proceedings

in October 2008.

On 22™ February 2008, Special Constables Ali and Smith, both members of the
Operation Tempura team, unsuccessfully applied to the Chief Justice for a search
warrant against Mr, Kernohan, They were again unsuccessful in applications
made on 18™ and 20" March 2008. The Chief Justice found in a detailed ruling
delivered on 4" April 2008 that there were no reasonable grounds for issuing a
search warrant on the basis of suspecting Mr. Kernohan of miseonduct contrary to
statute. In the Kernohan proceedings, Mr, Kernohan contends that there was no
reasonable basis for continuing an investigation intp him after the Chief Justice’s
rulings and that Mr. Bridger, when doing so, was either malicious or recklessly
indifferent to the legality of the investigation and the probability of injury to M.

Kernohan.
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76.

By a letter written by the Governor dated 27" March 2008 Mr. Kernohan was

vy placed on “required leave.” The letter stated:

“...after discussion with the Aft'omey General, it has been decided
to place you on Required Leave in the public interest for an initial
period of one month commencing immediately. This is to facilitate
the enquiry info the events of the 3 September 2007 and matiers
related thereof.”

The “required leave” was to be kept under review on “a# ongoing basis” and Mr,
Kernohan was to be kept informed, The Governor stressed in the letter that the
“required leave” was not a disciplinaty aciion, but that the breaking of the
expressed conditions of the “required leave” could result in :&isciplina’ry

proceedings.

On 10™ April 2008, the Governor was informed by Campbells, Mr, Kernohan’s
attorneys, that his father was terminally ill and that he wished to fravel to the
United Kingdom. Mr. Kernohan initially indicated that he wished to be out of the

jurisdiction wntil 23" April 2008 and thereafter sought to extend that until 3" May

2008, Permission was given for him to leave the jurisdietion by the Governor.

On 15™ May 2008, Mr. Kernohan was given nofice that; he was under
investigation for possible misconduct in public office. The allegation being that he

“.failed to carry out a proportioned investigation by not
undertaking reasonable lines of enquiry in relation to allegations

- made by Mr. Lyndon Martin against Deputy Commissioner of

20131108 AG v Bridger Judgment
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71.

78.

Police Anthony Ennis and My. Desmond Seales the Editor in Chief
of Cayman Net News which culminated in an unlawful act, namely
— the unlawful entry into and search by John Evans of the office of
Mr. Desmond Seales.” '

This allegation was exactly the same basis for the first unsuccessful application

for a search warrant,

Mr. Kernohan’s father passed away on 30" June 2008. Despite the Governor
instructing him to return to the jurisdiction after the time for bereavement leave
had expired, Mr, Kernohan refused to do so. Deadlines set by the Governor for
M. Kernohan’s retum on 19™ July 2008, 4" August 2008 and 15" August 2008
were not adhered to. As a consequence; the_ Governor, issued formal disciplinary

proceedings on 10" September 2008,

On 18" November 2008, Mr. Kemohan was dismissed from the post of RCIPS’
Commissioner of the RCIPS. The Governor’s letter of dismissal dated 18"
November 2008 did not contain any reference or did not purport to be on the
grounds of the surrounding events being investigated in Operation Tempura, The
dismissal was because:

(i) he did not return to the Cayman Islands following a number of requests

and then orders for him to do so by the Governor; and

(i) it was alleged he had made unsupported spurious allegations of potential

impropriety against members of the Government,
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79.  In the Kernohan proceedings, M1 Kernohan contends that there had been no
reasonable or proper investigation cqnducted by M, Bridger and the Investigative
\ Teaﬁl between January 2008 and 25" November 2008. He contends t'h.at as a
consequence, Mr. Bridger’s advice to the Governor in March 2008 that he be
) / removed from his post was malicious or, éltematively, Mr. Bridger was recklessly
indifferent to the legality of his actions and the probability of injury to M.

Kernohan,

80.  In April 2008, a “Consultancy Agreement” was reached with the approval of Mr.
Yates and the Governor that upon his retirement from the Metropolitan Police
Service, Mr. Bridger would remain as the Senjor Investigating Ofﬁc'ei; until the
conclusion of Operation Tempura and that he would be paid on a consultancy
basis. The first formal contract with the Caymen Islands Government, which was
a six month contract, was dated 22™ May 2013 and signed by Mr. Bridger and
Mr. Donovan Ebanks, Chief Officer, Portfolio of Internal and External Affairs on
behalf” of the Government of the Cayman Islands. Importantly, the costract
provided under the heading “Nafure of Work™; |

“1.  The client agrees to engage the consultant as Senlor Investigating
Officer to provide services in the form of leading, overseeing and
managing Operation Tempura as agreed by the Meirapolitan
police and the Governor’s office. Accordingly the current
reporting relationships to His Excellency the Governor and Mr.
John Yates, Assistant Commissioner, UK. Metropolitan Police,

will be unaltered,”
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“On 25™ November 2008, Mr. Bridger entered into a further “"Consultancy”
Agreement” with the Cayman Islands Government, running from 22" November
2008 until 31 January 2009, which contained almost identical terms as the May

Agreement. Under the heading nature of work, the new reporting relationships of

Mi. Bridger substituted the Commissioner of Police for the Governor. On 25"

6 November 2008, Mr. Donovan Ebanks again signed the contract on behalf of the
7 Government and M. Bridger signed on 26" November 2008,
8

9 82,  The third “Consultancy Agreement” with the Government was made and signed

10 by both parties on 23" March 2009, This Agreement covered Mr. Bridger’s
11 employment for the period 1* February 2009 until 30" April 2009, Thereafter,
12 M, Bridger played no further role in the invéstigations. This contract, unlike the
13 previous iwo, was signed by Mr. James Smith, Acting Commissioner of the
14 RCIPS on behalf of the Government of the Cayman Islands, Under the heading
15 “Nature of Work” the agreement now provided:

16 “The client agrees to engage the consultant as Senior Investigating

17 Officer to provide services in the form of leading, overseelng and

18 managing Operation Tempura. This agreement only covers

19 Opeération Tempura as agreed by the Metropolitan Police and the

20 Cayman Islands Government, accordingly, the current veporting

21 relationships to John Yates, Assistant Commissioner, UK.

22 Metropolitan Police, will be unaltered.”

23
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“The TEMPURA investigation and BGP are currently the
custodians of all the material provided by those in the communily

who have come forward and spoken about wrongdoing.”

Importantly, he then went on to say:

“It iy acknowledged that the material is ultimately the property of
RCIPS. However a deliberate decision was made that this material
should stay in the possession of the Investigation Team, at least
until we are all satisfied that there are appropriate sysiems and

processes in place to correctly manage such documentation.”

84,  Upon Mr. Bridger’s retirement Detective Inspector Anne Lawrence, who had
been sent to the Cayman Islands by the Metropolitan Police as Mr. Bridger’s

deputy in Janmary 2009, replaced him as the SI10.

85. Inher afﬁdgvit sworn on 31% August 2012 Ms, Lawrence stated that she was the
SI0 from 1 May 2009 until 9" October 2009. She said she was succeeded by
Richard Oliver and that Operation Tempura had concluded after the acquitfal of
Lyndon Martin on or avound 10™ September 2009, Ms. Lawrence outlined what
she believed fo be the reporting fines for Operation Tempura and the other

operations at the time. She stated that the Cayman Islands Government and
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%‘fﬁﬁ‘*ﬁ ﬁ%%’ She said that when she was the deputy to Mr. Bridger, that she was aware that Mr.

St
4 Bridger reported to the Commissioner of RCIPS. Ms. Lawrence stated that when
5 she réplaced My, Bridger she reported to the Commissioner by way of a weekly
6 meeting. She stated- that the Commissioner of RCIPS chaired the Special
7 Investigation Advisory Group, which had been formally known as the SOG, and
8 which had oversight of the investigations, Importantly, Ms. Lawrence said that
9 Mr. Bridger had reported to the SOG. She said that the Metropolitan Police

10 Service proﬁided support by deplaying officers to assist with the investigations
11 but there was no requirement for her to report back to them. She said that she
12 repotted back on administrative issues, but not on the running of the RCIPS
13 investigations, Ms. Lawrence said that she did not consider h-er deployment to be
14 “on a Met operation.”

15

16 86,  Importantly, Ms. Lawrence stated at paragraph 19 of her affidavit that she

17 considered the documents and records generated as a result of Operation Tempura
18 to be the property of RCIPS. This is consistent with the view expressed by Mr,
19 Bridger in his report to Acting Commissioner Smith on 28" April 2009. She said
20 that before she left the Cayman Islands she was responsible for cnsuring that the
21 documents were boxed and scheduled and that everythjng was left. She said she
22 had no recollection of Acting Commissioner Smith 101' Commissioner Baines
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aiving legal professional privilege in respect of legal advice given to the
investigation feam. Ms. Lawrerice said that from her .experience, the policy in the
Metropolitan Police Service is that material or documents that comes into police
possession during a criminal investigation would be the property of the Police
Service and that officers leaving the Service would not generally be entitled to

retain the originals, or keep copies without the permission of the Service

87.  In his affidavit sworn on 31% August 2012 Commissioner of Poliée Baines stated
that upon his appointment in June 2009, he took charge and oversight of both
Operation Tempura and the related second phase Operation Cealt, He indicated
that that role had previously been one undertaken by the SOG. He said that he has

“retained responsibility for, possession and conitrol of all reporis
and records created, and ail statements and legal advice obtained,
during the conduct of those operations by the officers assigned fo
the respective investigative teams, who were at all times acting
under their legal status as special constables of the Royal Cayman

Islunds Police Service,”

88.  Commissioner of Police Baines stated that it was in April 2012 that he learned

that Mr. Bridger, following his departure in May 2009, had retained a very large
quantity of documents generated during the Operations as well as material

provided to him by Mr. Schofield. He expressed a concern that the documents
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“include sensitive information from named sources who face
personal danger and the visk of attack or death were such

confidential information to be leaked or otherwise made public.”

As a consequence he and the Attorney General instructed London solicitors, to
commence legal proceedings which were issned on 18" May 2012 against Mr.

Bridger in .England and Wales.

89.  On 30" April 2009, Mr. Kernohan was informed that any suggestion that he had
comitted a crimitial offence had been withdrawn.

The Law

90.  The importance placed on legal professional privilege is reflected in the statement

of Lord Hoffmann at paragraph 7 in R (Morgan Grenfell) v Special
Commissioners [2003] 1 AC 563, who stated that:

“Legal professional privilege was a fundamental human right long

established in the common law.”

Lord Hoffmann noted that the European Court of Human Rights has held that
such privﬂege; was profected as an aspect of the right to respect for private life and
correspondence guaranteed by Aiticle 8 of the Buropean Convention for the
Protection of Human Rights and Fundamental Freedoms. If can be argued that

Article 9 of the Cayman Islands Constitution Order 2009 makes similar provision.
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91.  The importance of legal professional privilege comes from tl;ie public interest,
réquiring full and frank confidential exchanges between a client and his attorney
once legal advice is being sought. In the loﬂg-established rule in the common law
was described by Lord Taylor of Gosforth CJ in R v Derbyshire Magistrates’
Court ex p. B [1996] AC 487 at 507-508:

“The principle...is that a man must be able to consult his lawyer, in
confidence, since otherwise he might hold back of the truth. The
client must be sure that what he tells his lawyer in confidence will
never be revealed without his consent, Legal professional privilege
is thus much more than an ordinary rule of evidence, limited in ils
application fo the facts of a particular case. It is a fundanental
condition on which the adminisivation of justice as a whole
rests... It is not for the sake of the applicant alone that the privilege
must be upheld, it is in the wider interests of all those hereafier you
might otherwise be deterred from telling the whole truth to their

salicitors.”

92.  Lord Scott of Foscote, having reviewed the case law, went on to explain the
policy reasons justifying the presence of legal professional privilege, and
particularly legal advice privilege, in Three Rivers District Council and Others v
Goveritor and Company of the Bank of England (No 6) [2005] 1 AC 610 at
649F para 34:

“None of these judicial dicta tie the justification for legal advice
privilege to the conduct of litigation. They recognise that in the
complex world in which we live there are a multitude of reasons

why individuals, whether humble or powerful, or corporations,
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whether large or small, may need fo seek the advice or assistance
of lawyers in connection with their affairs; they recognise that the
seeking and giving of this advice so that the clients may achieve an
orderly arrangement of their affairs is strongly In ihe public
interest; they vecognise that in order for the advice to bring about
that desirable result it is essential that the Jull and complete facts
are placed before the lawyers who are fo give it; and they

recognise that unless the clients can be assured that what they fell

their lawyers will not be disclosed by the lawyers without their (the

10 clients’} consent, there will be cases in which the requisite candour
11 will be absent. It is obviously true that in very many cases clients
12 would have no inhibitions in providing their lawyers with all the
13 Jacts and information the lawyers might need whether or not there
14 were the absolute assurance of non- disclosure that the present law
15 privilege provides. But the dicta to which I have referred all have
16 in common the idea that it is necessary in our soclety, a sociely in
17 which the restraining and controlling framework is built upon o
18 beltef in the rule of law, that communications between clients and
19 lawyers, whereby the clients are hoping for the assistance of the
20 lawyers’ legal skills in the management of their (the clients’)
21 affairs, should be secure against the possibility of any scrutiny
22 Jrom others, whether the police, the executive, business
23 competitors, inquisitive busybodies or anyone else...”

24

25 93, Lord Scott eatlier stated In Three Rivers District (No 6) at 646D para 25;

26 “...if a commupication or document qudlifies for legal professional
27 privilege, the privilege is absolute. It cannot be overridden by
28 some supposedly greater public interest. It can be waived by the
29 person, the client, entitled fo it and it can be overridden by statute,
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but it is otherwise absolute. There Is no balancing exercise that has

to be carried out.”

Having set out the background to the various proceedings and having commented
on the general principles underpinning the importance of and approach to legal
professional privilege, I now turn to the law in relation to issues raised by the
parties, Whatever the nature of the privilege claimed it is for the party refusing
disclosure to establish his right to refuse.® The Attorney General bears the onus
to satisfy me on the balance of probabilities that each document is privileged,
either entitely or, at least, in part which results in redaction of the privileged
portion. Of course the privilege is that of the client and ot of the aftorney, Iam
conscious that, although a document may bear an endorsement to the effect that it
is “confidential and privileged,” I must still review the content to see if it is
subject to privilege. One the other hand just because a document does not contain

such an endorsement does not mean that is not privileged.

Which of the documents are subject to legal professional privilege? / Are the

documents privileged?

93,

Although the brevity in the Defendant’s written skeleton arguments on this issue
may make it appear, as suggested by the Plaintiff at paragraph 9 of his reply
skeleton argument, that Mr. Bridger does not dispute that the relevant documents

are privileged, the oral submigsions suggest othcrwise. Mr. Englehart Q.C.

¥ Waugh v British Railways Board [1980] A.C. 521 at 541G.
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ubmits that the Attorney General is making a “very wide” and “exfravagant”

claim for privilege covering an extremely large number of decuments, although at

the same time he concedes that some of those documents do record legal advice,

4 and therefore would prima facie attract legal professional privilege, Mr. Englehart
5 Q.C. submits that the mere fact that a document may contain passages or
6 reference to legal advice does not make that document immune from discovery.

7

8 96. .In the past, legal professional privilege was thought to apply only when legal

9 proceedings were being contempiatcd ot ongoing, However, the case of Balabel
10 and Another v Air-India [1988] 1 Ch 317 makes if clear that legal professional
1 privilege éxtends beyond legal advice in regard to litigation,

12

13 97, TaylorL.J, stated at 330D in Balabel that:

14 “..the test is whether the communication or other document was
15 made confidentially for the purposes of legal advice. Those
16 purposes have fo be construed broadly, Privilege obviously
17 atfaches to a document conveying legal advice from solicitor to
18 client and to a specific request from the client for such advice. But
19 it does not follow that all other communications between them lack
20 privilege. In most solicitor and client relationships, especially
21 - where a transaction involves protracted dealings, advice may be
22 required or appropriate on maiters great or small at various
23 stages. There will be a continuum of communication and meetings
24 between the solicitor and client. ... Where information is passed by
25 the solicitor or client to the other as part of the continuum aimed
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at keeping both informed so that advice may be sought and given
as required, privilege will attach. A letter fiom the client

containing information may end with such words as ‘please advise

me what I should do’, But, even if it does not, there will usually be

5 implied in the relationship an overall expectation that the solicitor
6 will at each stage, whether asked specifically or nof, fender
7 appropriate advice. Moreover, legal advice is not confined fo
8 telling the client the law; i must include advice as 1o what should
9 prudently and sensibly be done in the relevant legal context.
10 It may be that applying this test to any series of communications
i1 might isolate oceasional letters and notes which could not be said
12 to enjoy privilege. Bul to be disclosable such documents must be
13 not only privilege — fiee but also material and relevant. Usually, o
14 letter which does no more than acknmbz’edge receipt of a document
15 or suggest a date for a meeting will be irrelevant and so on non-
16 disclosable.”
17

18 98. Taylor L.J. went on to state at 332D:

19 “...whether such documents are privileged or not must depend on
20 whether they are part of that necessary exchange of information of
21 which the object is the giving of legal advice as and when
22 appropriate.” |

23

24 99.  The approach of Taylor L.J. was approved by the House of Lords in Three Rivers

25 {No 6), Lord Carswell stated at 680B para 111 that:

26 “..all communications between a solicitor and his client relating
27 to a transaction in which the solicitor has been instructed for the
28 purpose of obtaining legal advice will be privileged,
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100.

101,

notwithstanding that they do not contain advice on matters of law
or construction, provided that they are directly related to the
performance by the solicitor of his professional duty as legal

adviser of his client.”

In his schedule of issues, Mr. Englebhart Q.C. suggests that legal professional
privilege is restricted to documents that record legal advice. However, in his oral
submissions Mz. Englehart Q.C. readily accepts that instructions to an attorney are
just as much priviléged as advice from the attorney. Lord Scott of Foscote in
Three Rivers (No 6) summarises the position in relation to legal professional
privilege at 642C para 10:

“The modern case law on legal professional privilege has divided
the privilege into two categories, legal advice privilege and
litigation privilege. Litigation privilege covers all documents
brought info being for the purposes of litigation. Legal advice
privilege covers comminications between lawyers and thelr clients

whereby legal advice is sought or given.”

Litigation privilege, which arises when there is a prospect of lifigation or it is
pending, 1s wider: than legal advice privilege. It covers documents brought into
existence for the putpose of such litigation. It covers communications between the
client and an attorney or agent, or between one of them, and a third party, which
comes into existence for the sole or dominant purpose of either giving or gefting
Iegai advice with regard to the litigation or collecting evidence for use in fhe

litigation. The idea is that a party or potential party to litigation, whether it be
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actual or apprehended, should be free to seek evidence without being obliged to

disclose the results to the other side,

102,  The scope of litigation privilege was considered by Lord Rodger of Earlsferry at
654H para 52 in Three Rivers (No 6):

“Litigation privilege relates to communications af the stage when
litigation Is pending ov in contemplation. It is based on the idea
that legal proceedings take the form of a contest in which each of
the opposing parties assembles his own body of evidence and uses
it to try to defeat the other, with the judge or jury determining the
winner. In such a system each parly should feel free to prepare his
case as fully as possible without the risk that his opponent will be

able to recover the material generated by his preparations, ”

163. Legal advice privilege, as in this matter, attaches to all communications made in
confidence between a client and his legal adviser for the purpose of giving or
obtaining legal advice even if litigation is not contemplated. It does not maftter
whether the communication is directly between the client and his legal adviser or

is made through an intermediate agent of either,

104, Tmportantly, Taylor L.J. stated in Balabel at 330G that for the purposes of
aftracting lepal advice privilege:

“...legal advice is not confined to telling the client the law; it must
include advice as to what should prudently and sensibly be done in

the velevant legal context.”
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I 105. Lord Scott in Three Rivers (No 6) at 651F para 38, when highlighting the
2 necessity for “the relevant legal context” stated that a judge when determining
3 whether a document is protected by legal advice privilege should consider:

“..Whether the advice relates to the rights, liabilities, obligations
or remedies of the client either under private law or under public
law. If it does not, then, in my opinion, legal advice privilege
would not apply. If it does so relate then, in my opinion, the judge
should. ask himself whether the communication falls within the

policy underlying the justification for legal advice privilege in our

10 " law. Is the occasion on which the communication fakes place and
11 is the purpose for which it takes place such as to make it
12 reasonable to expect the privilege fo apply? The criterion must, in
13 my opinion, be an objective one.”

14

15§ 106. Legal advice privilege applies to communications between atforneys and their

16 clients, As pointed out by Mr. Griffiths Q.C., Lord Rogers in Three Rivers (No.6)
17 at 656A para 54 made the position very clear when he stated:

18 “So it is settled that, in the absence of waiver by the client,
19 communications between clients and their lawyers for the purpose
20 of obtaining legal advice must be kept confidential and cannot be
21 made the subject of evidence. Of course, this means that, from time
22 fo time, a tribunal will be deprived of potentially useful evidence,
23 but the public interest in people beirig properly ddvised on matters
24 of law is held to outweigh the competing public interest in making
25 that evidence available.”

26
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The position Mr. Bridger takes in relation to whether the documents in Table 1
are pivileged, is mixed. He accepts that instructions to an attorney can be just as
much privileged as advice from an attorney. It is contended in Mr. Englehart

Q.C.’s oral submissions that the documents fall into three categories. Firstly,

some of which legal advice privilege does not touch at all as the document makes

6 passing reference to advice taken or sought to be taken. Secondly, documents
7 .which initially the Crown would have been able to rely on privilege, these include
8 written advices addressed fo the Governor or the Attotney General. Thirdly,
9 documents which were addressed to Mr. Bridger, in his capacity as the SIO,

10 althouigh it seems to be conceded that in this instance privilege existed, but he is

11 the person entitled to that privilege. "

12

13 108. Exhibit MB7 atiached to Mr, Bridger’s first affidavit sets out his document by

14 document response concerning the documents in Table 1. It is acknowledged that
15 a number of documents are prima facie privileged as the Mr, Bridger’s entry
16 simply states “my privilege to waive.” Regrettably that general statement is not
17 elaborated on or justified in the narrative in the written comments. In fact a
18 - number of the documents in the Plaintiff’s séhedule are not commented on. Mr.
19 Biidger’s commentary on a large number of the documents tends not to deal with
20 the i'ssue.of why the particular document is not privileged and if privileged why

'* See paragraph 36 of the skeleton argument.
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109.

110,

that would be his to waive, but more with the reasons why it is important for Mr,

Bridger to be able to rely upon the document

In his writteli skeleton argument, Mr. Englehart Q.C. does not make any
substantive submissions as to whether or not the .documents in Table | are
privileged. However, in his oréi submissions Mr. Englehart Q.C. characterises the
claim of privilege as being "exfravagant.” In his oral submissions drew the
Court’s attention to the documents at pages 38, 44, 45, 47, 56, 57, 62, 63, 81, 87,
91, 92, 105, 110, 121, 163, 181, 207, 208, 216-259, 263-273, 276, 278, 287, 289,

294, 295, 300, 304, 318, and 474.

During the hearing both parties only referred me to a selection of documents as
examples of and in support of their general contentions about whether the
docuients listed in the Tables were privileged or not as.well as to the issue of
who may waive privilege. Although the parties chose ﬁot to take me through each
and every document during the hearing, having carefully reviewed all of the
documents and the parties’ summaries, including those in the list set out in
paragraph 109, I am satisfied that privilege can be claimed in relation to all of the
said documents, the Plaintiff having established that they relate to relevant legal
advice given, requested and “discussed. I have herein adopted the approach of
Counsel in their written and oral submissions and therefore ha\}e not provided

individual reasons for the clagsification of every individual document with 4
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detailed deseription of each document as this would result in this long overdue
decision being delayed inordinately and the judgment being so large as effectively

to be unwieldy, I am satisfied that the édoption of the approach of Counsel by

setting out a selection of examples shows why a group of documents can be given

5 a clussification. The PlaintifP’s index and M. Bridger’s schedule contain brief
6 descriptions (sometimes exttemely brief) of the documienis and summarises the
7 basis upén which privilege is asserted or opposed. I do not propose to attach the
8 schedules or index as schedules to this judgment; they are on the Court file and
9 may be referred fo if necessary. I have found in particular the Plaintiff’s
10 descriptions to be helpful in giving a general indication of the documents’ nature.
11 Although adopting this approachi in the judgment I wish to make it clear that
12 despite the parties’ schedules I have then found it necessary fo go on and
13 individually review each document with care o establish the precise nature of the
14 document. Having carried out that exercise I prefer the characterisation given to
15 the documents by the Plaintiff in the comments set out in the Index to Table 1.
16

17 111, Inrelation to document 56, 57, 63, 87, 91, 92, 105, 110, 121, 181, 207, 208, 276,

18 278, 287, 282, 294, 295, 304, and 474, these documeints deal with minutes of
19 meetings. 1 am satigfied that the substance of the documents outlining what
20 happened during the meetings is privileged, in that they deal with and refer to
21 privileged advice given and communications seeking advice including discussions
22 and advice as to what should prudently and sensibly be done in the relevant legal
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context. However, as accepted by Mr. Schofield, the fact that legal advice has

been taken and the dates of the advice is something that both the Atforney General

and Mr, Bridger should be entitled to rely on in the Kernohan proceedings,'® with

4 this in mind, the parties may wish to prepare a schedule of the dates of the
5 meetings and who was present at the meetings after which the documents
6 Ineﬂtioned earlier in this paragraph were prepared.

7

8 112. Exhibited at “MB8” to Mr. Bridger’s first affidavit are his comments in relation to

9 the documents referred to in Table 2, the Table dealing with the documents not
10 regarding as being fully privileged, but parts of which redaction is sought to
1l remove references to privileged material. As with exhibit “MB7”, the written
12 commentary prepared on behalf of Mr. Bridger tends not to deal with the issue of
13 whether and why parts of a document are privileged or not, but more with the
14 reasons why the Defendant wishes to rely upon the document, namely his
15 contention that disclosure of them is essential to his Defence in the Kernohan
16 proceedings. Mr. Englehart Q.C. in his oral submissions makes reference fo the
17 docurients at page 519, 520, 521, 525, 526, 528, 530, 531 to 536, 539, 543 to 548,
18 554, 557, 581, 604, 605, 616, 640, 644, 703, 772 and 786, However, Mr.
19 Englehart Q.C. did not go into great detail in those submissions as to why each
20 document should not be redacted.

21
22

* Dates of advice set out in Amended Defence.
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1 113, My Griffiths Q.C. relies vpon Hellenic Mutual War Risks Association

2 (Bermuda) Ltd and General Contractors Importing and Services Enterprises v
3 Harrison (The “Sagheera®) [1997] Vol. 1 Lloyd’s Law Rep 160, One of the
i"‘;?%_ types of documents which were contended to be privileged wers:
@vﬁ’*;‘,w,’;

“documents embodying commaunications between the First Plaintiff
and Second Plaintiff and/or their respective agents which directly

or indirectly reveal the dates, provenance, authorship or conltent of

‘“"f:zyl prd 5 .
&%f«;\‘g‘;{g pash, E‘W privileged material or information, or comment on the same;
‘nwmfj-

internal documents, notes of memoranda of either Plaintiff or their

10 respective agents and/or documenis embodying communications
i between either Plaintiff or its respective agents which directly or
12 indirectly reveal the dates, provenance, authorship' or content of
13 " privileged material o information, or comment on the same. ™’

14

15 Rix J. stated that a solicttor may give advice to two parties in potential conflict,
16 He went on to state what he termed as “well established” principles at 165:
17- “Parties who grant a joint retainer fo solicifors of course retain no
18 confidence as against one another: if they subsequently fall out
19 and sue one another, they cannot claim privilege. But against all
20 the rest of the woild, they can maintain a claim of privilege for
21 documents otherwise within the ambit of legal professional
22 privilege; and because the privilege is a joint one, it can only be
23 waived jointly, and not by one parly alone.”

24

25 114, Importantly, after considering the case of Balabel, Rix J. went on to say at 169:

Y page 163.
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“..if a lawyer-client communication falls within the principles set
out In Lord Justice Taylor’s judgment (that is to say, is covered by
legal professional privilege) then internal documents, or part of
documents of the client {or indeed the lawyer) reproducing or

otherwise revealing those communications are also covered by the

6 same privilege, whatever the purpose or motive (short of fraud),
7 Jfor which the document comes Into.existence.”
"8

9 115. RixJ, went on to affirm the approach of Saville J, in The Good Luck [1992] 2

10 Lloyd’s Rep 540, that it was appropriate to cover up parts of documents that
11 reveal privileged information, even though the rest of the document was, and had
12 to be, produced for inspection. Rix J, went on to consider whether Saville J.’s
1j3 approach extended to documents which do not reproduce or comment on the
14 contenis of otherwise privileged material, but which may only indirectly refer to
15 or reveal the dates, provenance and authorship of such material. Although
16 accepting that there were borderlinc decisions he, in principle, decided that it
17 would.

18

19 116, When considering the above case law and applying it to the third issue Mr,

20 Griffiths Q.C.!® contended should be considered at this hearing, namely:
21

22 “If a document is itself privileged, references to the privilege
23 advice also privileged”

8 See paragraph 11 (iif) above.
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I find that redaction may take place as references to legal advice in otherwise

privileged documents may be regarded as being privileged.

4 117, T have carefully reviewed all of the documents contained in Table 2, including

5 those specifically drawn to the Court’s attention by Mr, Englehart Q.C. during the
6 hearing. For example, in relation to the document at page 519, the parts of which
7 redaction is sought plainly are dealing with the communication with lawyers and
8 legal advice. Therefoie, the proposed redaction is appropriate. In relation to the
9 document at page 520, again the r‘elevant part concerns legal advice from the
10 Attorney General, and in any event its relevance to the Kernohan case is
11 questionable. The document at page 521 refers to legal advice sought and given.
12 The relevarit part of the document at page 525 deals with what the advice is about,
13 and therefore this communication with counsel is privileged. The relevant
14 paragraphs when read together on page 526 show what the advice was about. The
15 document at page 528 outlines a presentation to the Attorney General concetning
16 the Henderson J. case, and it is a communication to the Attorney General for the
17 purpose of advice and what should be done in that case. In relation to the
18 document at 530, the relevant part is not relevant to the Kernohan case and should
19 be redacted. In relation to the document at 531 the first redaction sought deals
20 with a note of advice that is given and the second part is a discussion of legal
21 advice, and it matters not that Mr, Bridger wrote if, as it discloses legal advice,
22 The email from Mr, Bridger to Mr. Covington at page 533 is privileged as it talks
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10

11
12
13
14

15
16
17
18

19
20
21

22

out Mr. Mon Desir’s advice. The chronology document at page 534, the

relevant part again refers to what the legal advice was.

118, Having fully reviewed the documents in Table 2, it is evident that the Atlorney
General has carefully gone through each document and given the reason for the
suggested redactions. The sﬁbmissions made on behalf of the Attorney General in
relation to the documents are persuasive and the characterisation of the content set
out in the narrative ih the index to the Table accurate. The parts which the
Attorney General submits should be redacted refer to privileged material, and 1
would add that some are irrelevant fo these proceedings. Mr. Bridger’s brief
written responses countering this position do not convince me otherwise, and
therefore I find that the Plaintiff has established that the documents ate open to
redaction. I do not accept the contention in the Defendant’s reply submissions that
there should be no redaction based on his contention that:

“the material is essential to his defence of the serious allegations

madle by Mr. Kernohan against him.”

1 do not accept that the redactions sought are:

“a disproportionate and unfair attempt by the Plaintiff to stifle his

Defence. "

'* Sée reference to Lord Rodger Three River DC — paragraph 103 above,
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14

15

16

17

18

19

20

21

22

Who is the client in whom privilege is vested? Is Mr, Bridger, a person who would

now be entitled to waive the privilege?

119,

120,

These two important issues which require consideration to a degree ovetlap.
Having found that the documents in Table 1 are privileged and that parts of each
document set ouf in Table 2 refer to privileged material, [ move on to try and

identify who is entitled to waive privilege over each document. It is important to

determine who actually is the client. Mr. Englehart Q.C, recognises this, as he
ates in his written submissions that:

“At issue in this application is the determination of whether or not
such legal advice obtained by Mr. Bridger is his to walve...or
whether it is covered by common interest privilege owed fo the

Cayman Islands Government (the Plaintiff) in some form.”

Mr. Bridger’s principal argument is that Operatioﬁ Tempura was not an RCIPS
investigation and he was the independent SIO of Operation Tempura and that any
legal advice that he received from Special Counsel to the operation was directed
to him. Mr. Bridger fails to adequately address what is the effect of his being but
one of the members of the SOG and what the role of the SOG was. It is submitted
that the bulk of such advice was in response to requests from Mr. Bridger or it
was shared directly with him. If is contended that such advice was given in
relation to preliminary steps on the relevant law and procedure to substantive

steps in connection with the investigation. In his first affidavit Mr, Bridger states
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21

121,

that two hyndred and eighty three of the documents®® which include minutes of
meetings, memoranda and emails were obtained and supplied {o him in context of
the “independent z‘nvestiéation”' as well as being provided to him by the Plaintiff
in 2009-2010 in his Defence of the Kernohan proceedings. It is submitted that, as
a consequence, legal professional privilege remains with him. It is submitted that,
having regard to the “special circumstances” that led to his appointinent as the
SIO, the requirement for the independence, fhe ferms of his consultancy
agreements and the evolutionary nature of the investigation as well as of the terms
of reference for Operation Tempura, there is no merijt in the Plaintiff’s contention
that his appoiniment as a Special Constable of the RCIPS made him an employee
and that as such the documents received by him in the course of employment

remained the property of the employer.

1 note that at page 37, line 6 of his Certified Ruling dated 28" May 2011 that Lord
Justice Moses stated that Mr, Bridger when sworn in as a Special Constable took
an oath of allegiance to the Queen, Lord Justice Moses makes clear in the ruling
that Mr. Bridger was not under the direction or control of the Executive in relation
fo the investigation, In fact, he indicated that otherwise would be
“wunconstitutional and highly dangerous.” However, Lord Justice Moses was not

referring to legal professional privilege resulting from 1egai advice.

20 Al Hsted In the Schedule at exhibit “MB1”,
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1”“‘“‘“”&“22% Mr. Griffiths Q.C. at paragraph 8 (2) in his reply skeleton argument spells out the

“a detailed analysis of the relevant organisational relationships
(including between the investigating team of Operation Tempura,

the SOG, RCIPS, government legal officers and the Governor.”

.'r'ff i 'luw..ws

)

%m [
6

T g le”

7 Mr, Griffiths Q.C. highlights that Operation Tempura was an 'op_eration of officers
8 of the RCIPS, He submits that Mr. Bridger was one of those officers, as he was
9 sworil in as a Special Constable. He submits that as the legal advice from the
10 Special Counsel was funded by the Cayman Governinent by the budget of the
11 Ministry of Iiiternal and Exiernal Affairs and the Attorney General’s Chambers
12 from its own Chambers budget that Mr. Bridger was nof the client. It is confended
13 that thisisa
14 “strong indicator that the advice belongs to the Crown as they
15 paidfora” T
16
17 M. Griffiths Q.C. contends that the advice that Mr, Bridger received was not in a
18 purely personal capacity, but was in his capacity as SIO, and therefore privilege
19 was not his to waive. This is supported by the evidence of Mr. Yafes about his
20 understanding of the status of Mr. Bridger and the other officers involved in
21 Operation Tempura, Mr, Griffiths Q.C. adds, even if Mr. Bridger were able to
22 argue that he had authority to waive privilege, that would not continue after his
23 retirement from the Operation.
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123.

124,

125.

20131108 AG v Bridger Judgmeni

Mr. Griffiths Q.C., in his written submissions, highlights with reference to the
Tables who the communications were between. This written analysis has proven
to be extremely helpful when seeking to identify who the client is and to iltustrate

I will comment on some herein,

The first group of communications are between the Attorney General and the
Governor. These are mentjoned at pages 1 fo 2 of Table 1, and can be found at

pages 1 to 34,

Atpage 1 to 24 is a Memorandum [ il

It is signed by Mr., Mon Desir as:

“Special Counsel for H E the Governor of the Cayman Islands &
Strategic Group — Operation Tempura,”’

Importantly, although the request came from Mr. Bridger, the concluding
paragraph states:

“And I so advise H.E the Governor and the Honourable AG.”

As already found herein, it is clear that this document is privileged, as it contains

legal advice.
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126.

127.

20431108 AG v Bridger Judement

The vatious letters and written records of telephone contact to be found between
pages 25 and 33 of Table 1 all contain privileged legal advice given between Mr.
Mon Desir and the Attorney General. There is no basis at all upon which Mr.
Bridger can claim a right to waive such privilege on this advice given to the
Governor and/or the Attorney General and he is not able to uniiaterally disclose

these documents.

The next group comprises communications between the Attomey General and the

Governor. At page 34 is a memorandum

As a]ready found helem it is ciear that these

communications are privileged as they contain legal advice., Again, there is no
basis at all upon which Mr. Bridger can claim a right to waive such privilege on

this advice given to the Governor and/or the Attorney General and he is not able

SV %ﬁff
f( .

to disclose these documents.

ng N

Page 74 of 91




10
11
12
13
14
15
16
17
18
19
20

21

128.

129.

130.

20131108 AG v Bridger Judgment

The next group of privileged communications comprises those between the
Attorney General and Operation Tempura, F(:)r example, at page 39 of Table 1 isa
request fo;‘ legal advice concefning Operation Tempura made by Mr. Bridger,
This and the other requests for information were made in relation to the
investigation and not by Mr, Bridger in his personal capacity. As already
mentioned, a request for legal advice is privileged. Mr. Bridger, post retirement,
was no longer employed in any capacity in the investigation and, even if he were
able to successfully argue a right to waive whilst in post, he now cannot raisc a

similar argument following his departure.

The next group of privileged documented communications are those between Mr.
Mon Desir and the Governor. The documents are analysed in the Schedule at page
8 to page 10 of Table 1, When considering the advice from Mz, Mon Desir in the

varlous documents, and who he perceived to be his client, I note that at page 1 of

- the Chief Justice’s Writtén Reasons for Decision dated April 4, 2008 concerning

the application for search warrants Mr, Mon Desir was described as being Special

Counsel to the Governor.

Mr. Mon Desir exhibited a clear and consistent approach when directing his

written advice. For example, between pages 170 and 180 in Table 1
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any privilege,
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' This ill'ustrafes

that Mr. Bridger was cleatly not the client and therefore is not entitled to waive
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Kernohan proceedings that legal advice was taken.

131,

It is further clarification of the intention and fact that the advice was privileged

and that Mr. Bridger was not the client receiving the advice. M. Bridger does not

address this document in his written summaty.

132.

20131108 AG v Bridger Judgment

The same can be said for the letter at page 182 of Table I B
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133.  The section containing the Plaintiff’s analysis of the documents concerning

comimunications between Mr, Mon Desir to/from Operation Tempura and/or
Strategic Oversight Group runs from page 2 1o 7 in the Index to Table 1. Although
not taken to every document by the parties during the hearing I have reviewed the
same and [ am satisfied that the description given by the Plaintiff in the index

concerning the character and content of each document is accurate.

134,  The following analysis of differing types of documents resuliing from these

communications helpfully establishes the identity of the client who may be in a

position to waive any privilege. [l
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M M. Bridger does not own that advice for he is a member of the SOG;

15 which is a Government body.
16

17 135. The memorandum at page 128 of Table 1 is addressed and signed by

18
19
20
21
22
s IR e is ot th oen and s o right o vt the

20131108 AG v Bridger Judgierit

Page 79 of 91




ptivilege that comes with this advice, the purpose of which is to assist

Government,

4 136,

10
11
12
13 137
14
15
16
17
18
19
20
21 138

22
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10

11 139, The next set of documenis deal with communications between the Solicitor

12 General, and Operation Terapura and can be found between pages 203-317 of
13 Table 1. The Plaintiff summarises the documents between pages 10-16 of the
14 index to Table 1. Having reviewed the documents I am again satisfied that the
15 desctiption and characterisation of the contents of the documents set out in the
16 index to Table 1 is accurate, However, I will again refer to different documents
17 which clarify whether or not Mr, Bridger is entitled o waive any privilege,

18

19 140.

20

21

22
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144,

As already mentioned, Mr. Martin Polaine was appointed Special Counsel in

August 2008, At that stage the issue being concentrated on was Mr, Kemohan’s
refusal to return to the Cayman Islands. The advice given by Mr. Polaine was also
paid for by the Government and the evidence submitied from the Metropolitan
Police Service before the Court sets out their clear view that it was advice to the
SOG. At page 322 in Table 1, is Mr. Polaine’s written advice to Martin Bridger in
his capacity as SIO of Operation Tempura. Mr, Polaine signed the advice in his
capacity as:

“Independent Legal Adviser to Operation Tempura.”

It is rightly submitted by Mr. Griffiths Q.C., that Mr, Bridger receives such advice
not in his personal capacity, but on behalf of the Operation Tempura, It is also

rightly stated that the Operation Tempura has no legal personality and therefore
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the advice belongs to the Government, and only the SOG and later the

‘Commissioner of Police may arguably be able to walve any legal privilege

attached to that advice. It is clear that ptior to Mr. Bridger’s retirément in April

4 2008, as well as during the time of Ms Lawrence, who filled his post, that no SIO
5 sought to waive such privilege, even if it could be argued that Opsration Tempura
6 had personality and authority so to do, Therefore, I do not accept Mr. Bridget’s
7 submission set out at page 431 in Bundle D when he states:
g8 “Martin Polaine’s position is that he was the independent adviser
9 to the independent investigation therefore all documents and

10 advices produced by him are my privileged material to waive.”

11

12 145, Document at page 334 ifi Table 1 is advice written by Mr. Polaine in August

13 2008, apain signed in his capacity as:

14 “Independent Legal Adviser, Operation Tempura.”™

15

16 Paragraph 1 makes it clear that it is advice to Mr, Bridger in his capacity as SIO
17 of Operation Tempura. The SIO was only but one of a number of members of
18 Operation Tempura and of the SOG. Despite this, as already stated herein, even if
19 it could be argued_ that a SIO could waive privilegé, Mr, Bridger has long since
20 retired and he cannot therefore now seek to exercise the powers of the. SI0. 1
21 should add that the subject matter of the document, namely should the then
22 Premier of the Cayman Islands be treated as a witness or suspect, has no L.
23 relevance to the Kernohan proceedings. As with a number of the analysis enfries
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of the documents set out in his Schedule in Bundle D, Mr. Bridger simply states
that it ig his privilege to waive, without any helpful elaboration. Mr. Polaine’s

advice at page 337 and 348 of Table 1 are signed in the same manrner and are for

4 the Operation Tempura Investigative Team and the SIO of the Operation and not
5 to Mr. Bridger in his personal capacity.
6

7 146, The document at page 319 of Table 1 is a note of the meeting with the Solicitor

8 General written by Mr. Polaine. It clearly contains legal advice, and, again, it is a
9 meeting that Mr, Bridger was not involved in. The relevance to the Kernohan
10 proceedings of the document is highly questionable, and Mr, Bridger has not
11 sought to explain its relevance. In any event, the document is privileged and M.
12 Bridger is not the client who may be entitled to waive that privilege.
13

14 147, There are also documents contained within Table 1 which were not included in

15 Mr. Bridger’s original list of documents that prompied the filing of the Motion
16 that is cumrently before me. The list that contains these documents was not
17 mentioned until the witness statement of Mr, Bridger of 26™ July 2012, At
18 patagraph 6 of the affidavit Mr, Bridger refers back to the witness statement of
19 Mr, Anthony Lewis dated 24" July 2012. Neither statement deals with the
20 relevance and basis upon which My, Bridger seeks to introduce these additional
21 documents, The list can be seen at page 262 of Bundle B. Two of these
22 documents are legal advices prepared by Mr. Andrew Radciiffe'Q.C. in April
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2009, These can be found at pages 478 and 508 of Table 1. The first advice was
undoubtedly prepared for the Attorney General, as it opens:

“I am asked to advise the Attorney General...”

This advice is clearly privileged, it is not directed at Mr, Bridger and there is no

justification for Mr. Bridger to claim entitlement to disclose the same, Ji

148. Paragraph 2 of the second written advice drafted by Andrew Radcliffe Q.C.

makes it clear that it was prepared for the Attorney General’s benefit, Again, it is

149, Despite the parties not talking me through all the documents in Table 1, I reiterate
that I have reviewed them all, I have used as examples a number of the various
types of documents herein to put into context Mr. Bridger’s submissions
concerning whether the documents are privileged and his contention that any

authority fo waive any privilege is vested in him. Mr, Bridger wrongly views
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himself as a free agent, or as a department of the Metropolitan Police Service,
rather than a part of the Cayman Islands Police Force, and contends that the

privilege is therefore his to waive even after his retirement, as he is the client, As

4 set out in paragraphs 69-71 above, Mr. Bridger was SIO of Operation Tempura,
5 * was one of the members of SOG which oversaw the Operation and which was the
6 appropriate forum for the exchange of legal advice.

7

8 150. However, if I am wrong about the above infrastructure and despite the fact that

9 Mr. Bridger has long retired from the post of SIO, I go on to consider the effect of
10 a possible joint retainer, It is clear that in such a sityation the parties retain no
11 confidence against one another and each can benefit from any privilege
12 - communication arising out of the retainer. Therefore apainst any third party each
13 patty can maintain a claim of privilege, and it only requires one party to so claim.
14 As stated at section 6.02 in Thanki - The Law of Privilege 2™ Rdition it does not
15 matter whether the privileged communication is addressed by the attorney to one
16 or both of them, Rix J. summarises the position in The Sugeera at 165-6 as
17 follows:

18 “As for the submission that there could be no privilege because of
19 lack of confidentiality between the owners and their war risk
20 underwriters, in my judgment that submission goes too wide.

21 Parties who grant a joint retainer to solicitors of course retain no

22 confidence as against one another: if they subsequently fall out
23 and sue one another, they cannot claim privilege. But against all
24 the rest of the world, they can maintain a claim to privilege for
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documents otherwise within the ambit of legal professional
privilege; and because their privilege is a joint one, it can only be

weighed joz‘ni‘ly, and not by one party alone.”

5 151, Accordingly, I find there is no waiver of the privilege by the client, who is

6 represented by the Atlorney General, Mr. Bridger was not the client in whom the
7 - privilege was vested, legal advice was supplied b}" and fo the Government, The
8 SOG was, until the Commissioner of Police took over towards the end of 2008,
9 responsible fo the Governor. In the pl‘CS_CI.it case there are no circumstances which
10 justify my going behind the claim of privilege, I conclude, therefore, that the
11 Plaintiff has established its claim to pfivilege and that the Defendant has failed in
12 his attempt to go behind the privilege,
13

14 152, 1 must now furn to the documents set out and detailed in Table 3. There are a

15 significant number of documents running from page 804 to page 1302, The
16 Plaintiff refers fo these as the “Henderson documents” because they relate to a
17 sepatate part of Operation Tempura, namely an investigation into an action taken
18 against Henderson J. Proceedings brought by Hendeison J. in relation to his arrest
19 have concluded following a confidential settlement.

20

21 153, Tt is clear that some of these documents are privileged and are covered by
22 conclusions reached in relation to documents in Table 1 and Table 2. It is

23 contended by Mr, Griffiths Q.C., that they are also not disclosable because they
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are irrelevant to the current proceedings. Mr. Griffiths Q.C. rightly submits that

Mez. Bridger failed in his written arguments or in his evidence to address the issues
raised by the documents in Table 3. Mr, Bridger did not seek to puf forward any

4 basis as to why they should be disclosable.

6 154. Despite the lack of evidence from Mr. Bridger on point, Mr. Englehart Q.C. did

7 make oral submissions, albeit extremely brief, He contended that the documenis

8 wete relevan;c as they showed that legal advice was being taken at every step of

9 Mr. Bridger’s enquiry and that there was “no targeting of malice” against M.
10 Kernohan. He récognised that the material was sensitive, but it should not be
11 suppressed and suggested that a court could sit in camera for those parts of the -
12 hearing when the do‘cumcnt_s were raised. He suggested that the documents could
13 be disclosed only to the attorneys involved with a prohibition preventing showing
14 of the same to others. He submits that this would enable the {rial judge to assess |
15 the case propetly. One may ask why Mr. Bridger felt it appropriate or proper for
16 him to retain documents that he readily accepts to be highly sensitive after he
17 retired from his post,
18

19 155, Mr, Englehart Q.C, contends that the events set out in the documenis in Table 3

20 feature “significantly” in the Statement of Claim in the Kernohan proceedings.
21 However, the bulk of the references are about the judgment of Cresswell J. in
22 those separate proceedings. I accept that the un-appealed judgment may be
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relevant, although Mz, Bridger may wish to be cautious because of the Learned
Fudge's criticism of him, although I can see no relevance in the copious amounts

of documents dealing with Henderson J.’s arrest and the events leading up to it.

156, If the documents in Table 3 had importance and were felt to be relevant, one
might have expected them to have been commented upon in Mr. Bridger’s
evidence as well as being contained in any written submissions. 1 am not assisted
by M, Bridger as to the relevance of the significant number of documents. It is
impottant to note that in relation to these documents a third party would be
seriously affected by the disclosure of documents which are irrelevant in the
current proceedings. 1 accept Mr. Griffiths Q.C.’s submission that there is a public
interest in not making improper disclosure of documents of this nature, I have
regard to the case of National Westminster Bank plc v. Rabobank Nederland
[2006] EWHC 218 Comth, Mr. Englehart Q.C. did not seek to address this case in
his submissions. In the case Aiken J. expressed a view that, when there is no duty
to disclose a document, there is a duty not to disclose it when at paragraph 23 he
stated:

“Accordingly, Rabobank are obliged not to disclose any document
on which they do not rely, or which do not adversely fuct their own
case, or which do not adversely qffect another party’s case, oOF

which do not support another party’s case . ”
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Dated thig 8™ day of November 2013.

I have a duty.to case manage cases which is clearly spelt out in the Overriding
Objective, In tﬁe- manner in which these sefsitive documents in Table 3, which
relate to separate concluded proceedings, have been produced, the fact that a
nuber of hiem are privileged aid that their relevance has not been established, I
am not satisfied that it would be appropriate for them to be disclosed by Mr.

Bridget ini thése proceedinigs,

Accordingly, I make an order that the Defendant is not to peimit any patty,

including but not limjted to the Plaintiff in Cause No. 255 of 2009 and his

attorneys, fo inspect, or take copies ofi-

(1) anyof th;é documents listed in Table 1,

(2)  any'of the documents listed in Table 2 except with the redactions set out in
| ‘Table 2.

(3)  any of the documents listed in Table 3.

There will be a penal notice aitached to this injunction.

I will adjourn the issue as fo costs. If the order for costs-cannot be agreed, then

that application may be heard at a later date.

THE HON, MR_JUSTICE RIGHARD - WILLIAMS

JUDGE OF THE GRAND COURT
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