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1. The Re-Amended Petition seeks the winding-up of Fortune Nest Corporation (the 

"Company" or "FNC" or "FNC Cayman") on the just and equitable ground. Fortune 
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2. 

3. 

Nest Limited ("FNL"), the majority shareholder in the Company, is the Respondent to 

the Re-Amended Petition. 

The following bases for winding up are pleaded in the Rt;-Amt:mled Petition: 

2.1. The Petitioner, Mr Lee, has lost confidence in the management of the Company 

due to a lack of probity on their part; 

2.2. Mr Lee, as a minority shareholder, has suffered oppreSSlOn by the majority 

shareholder, FNL, acting through its controlling mmd, Dr Mohammad Abdel-Haq 

("Dr Mohammad"); 

2.3. There is a need for investigation of the Company's affairs; 

2.4. As a result of the relationship between Mr Lee and Dr Mohammad, the Company 

is by nature a quasi-partnership, and the relationship between Mr Lee and Dr 

Mohammad has broken do\VIl. 

The Respondent denies that the Petitioner is a current shareholder of the Company, 

Alternatively, the Respondent denies the various bases pleaded by the Petitioner in 

support oftbe winding up petition, 

Background 

4. Mr Lee is a businessman based in Seattle, Washington, United States and is (or, on the 

Respondent's case, was, a shareholder in the Company). The shareholdings in the 

Company as at December 2009 are set out below l
. 

I In his closing speech Counsel for the Respondent said that (contrary to what had been agreed) the chart was nm 
(lCCUTllte in relation tD Mr Lee·s shareholding as at December 2009. 
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5. 

6. 

Mohammad Abdel-Haq 

I 

Fortune ~est 
Limited ("FNL~) 

(BVI) 

10M sh~res 
(68.3%) 

!IIr. Robert Lee 

1.511.1 sh:lres 
(1025%) 

Fortune ~est 
Corporation 

("FNC") 

(Cayman;' 

Mr. Khaled 
Ahmacl Shaker 

Abu Keshek 

~M s~ares (20.5%) 

Six Other 
Investors 

134,OOJ shares 
(0.95%) 

Dr Mohammad is Chairman, CEO and sole director of the Company, He is also sole 

shareholder and director ofFNL (its majority shareholder). 

FNL alleges ilial lhe shareholdings of Mr Lee and Mr Abu-Keshek (or "Khaled") have 

8 been forfeited. 

Y L'hronoiogy 

10 

11 

12 

13 

14 

15 

16 

7. 

8. 

Mr Lee was introduced to Dr Mohammad by Mr Abu-Kt:shek in 2008, following which 

they decided to form a joint venture facilitating the issue of life insurance to high nct­

worth clients in the Middle East (the "Joint Venture"). Mr Lee was to provide sales and 

underwriting expertise (as his background is in life insurance) and Dr Mohammad was to 

provide prospective clients and also to obtain the relevant licences. 

A Cayman company, REL-FNC (Cayman) Limited was incorporated on 8 August 2008 

as the vehicle for the Joint Venture. Its shareholding was as follows: 
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Mr, Robert Lee 

(100,*) 

R.E. Lee International, LLC 
("RELI") 

(Washington Stale) 150%) 

REL_FNC 

(Cayman) 

Pre March 
2009 

FNe 

(Cayma,1) 
(50%) 

Post March 
2009 

FNL 

(BVI) 
{50%} 

9. Mr Lee and his company, RE Lee International, LLC ("RE Lee" or "RELI" or "REL") 

have made the following transfers to the Company, fNI" and Dr Mohammad. 

Dale I Amuunt Frum To Account Purpose 
(USS) 

I. 24 June Slm RE FNC Bank of Per Petitioner, fund 
200& Lee Nevada America, Joint Venture; per 

California Respondent, to M, 
Abu-Keshek pursuant 
to separate aoreement 

2. 22 S25m RE ENe Rank of Per Petitioner, fund 
September Lee ~evada America, Joint Venture; per 
2008 California Respondent, to Mr 

Abu-Keshek pursuant 
to separate agreement 

3. 22 $lm RE FNL Standard Fund Joint Venture 
September Lee Chartered (agreed) 
2009 Bank. 

BaJuain 
4 7 Decemher ~lOm M, ENe Standard Purchase shares in the 

2009 Lee Chartered Company (agreed) 
Bank, 
Bahrain 
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5. S December $154,695 RE FNC Standard Fund Joint Venture 
2010 Lee Chartered (agreed) 

Bank, 
Bahrain 

6. 26 January $154,695 RE FNC Standard Fund Joint Venture 
2011 Lee Chartered (agreed) 

Bank, 
Bahrain 

7. 7 March Per Petitioner Mr Dr Bank of Per Petitioner, 
2011 '0 9 $150,000; Lee Mohammad America, personEl loan; per 
May 2011 Per Beverley Respondent, repay 

Respondent Hills, expenses incurred in 
$50,000. California relation '0 Joint 

Venture 
8. 7 June 2011 Per Petitioner Mr Dr Bank of Per Petitioner, 

$200,000; Lee Mohammad America, personal loan; per 
Per Beverley Respondent, repay 
Respondent Hills, expenses incurred in 
$150,000. California relation to Joint 

Venture 
9. 9 Noyember $200,000 Mr Dr Dank of Per Petitioner, 

2011 Lee Mohammad Amenca, rersonai loan; per 
Beverley Respondent, repay 
Hills, expenses incurred in 
California relation '0 Joint 

Venture 
Total Per 

$ Petitioner 
$15,359,390 t( Per 

~ Respondent 
$15,209,390 

1 
2 I will refer to the 9 payments as Payment 1, Payment 2, Payment 3, Payment 4, Payment 5, 

3 Payment 6, Payment 7, Payment 8 and Payment 9 respectively, 

4 

5 

6 

7 

8 

9 

10 

10. It is the Petitioner's case that at the time of making Payment 1, Mr Lee and his 

employees were only aware of one company with the name Fortune l\esl Corporation, 

which is the Company. At the time ofll1akil1g Payment 2 RE Lee was aware that there 

was also a Nevada corporation with the same name, of which Dr Mohammad was the 

sole director (the "Nevada Corporation''). Tt is also the Petitioner's case thilt a<; the two 

entities were under the common control of Dr Mohammad, it was not considered 
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12. 

13. 

14. 

important at the time whether Payment 2 was being made to the Company or the Nevada 

Corporation. It is common ground that the bank account to which Payments 1 and 2 

above (totalling $3.5 million) were made was held by the \Jevada Corporation. 

Dr Mohammad alleges that although he was the sole director of the Nevada Corporation, 

he had no involvement in its running. He denies that the requests for these funds, which 

were made by Mr Abu-Keshek, were made on his or the Company's behalfbllt alleges 

that they were requested by Mr Abu-Kcshek on his own behalf and pursuant to a separate 

agreement. The Respondent's case is that Dr Mohi:lillillad is unaware of the precise (enns 

of that agreement but that Jv1r Lee agreed to pay Mr Khalcd a "commission" in return for 

introducing Mr Lee to Dr Mohammad. However, the bank statements for the account 

show that the majority of the funds transferred into the account ($2,383,600), were 

transferred La the Company, Dr Mohammad or other members of the Abdel-Haq family, 

A spreadsheet showing the payments which were made into and out of this account is at 

Annex 1. 

The parties agree that the Payment 3 (in the sum of $1 million) was made for the purpose 

of funding the Joint Venture. A spreadsheet showing the payments which were made 

into and out of the aCCOtUlt held by FNL at Stalldanl Cha.-ten;:J Bunk, Bahrain, tu whit.:h 

this payment was made, is as Annex 2. 

The parties also agree that Payment 4 was for the purpose of purchasing shares in the 

Company. FNL alleges that, after making that pdymel1L, Mr Lee agreed orally to invest a 

further $5 million in the Company, with payment to be made at a later date, and that the 

Company had the right to forfeit Mr Lee's shares for non payment of the further $5 

million. FNL alleges that Mr Lee's shares have been validly forfeited, Mr Lee denies 

that he ever agreed to invest a further $S million in the Company, and denies that the 

purported forfeiture of his shares was valid. The circumstances surrounding 

purported forfeiture ofMr Lee's shares are described below. 

The parties agree that the Payments 5 and 6 were for the purpose of funding the Joint 

Venture. 
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Payments 4, 5 and 6 were all made to an account in the name of the Company at 

Standard Chartered Bank, Bahrain. A spreadsheet showing the payments which were 

made into and out of that aCcOlmt is at Annex 3. It can be seen from Annex 3 that, of the 

$10 million provided by Mr Lee on 7 December 2009, $9,274,980 was transferred to Dr 

Mohammad on 12 January 2010. 

Mr Lee alleges Payments 7 10 9 (totalling SS50,OOO on the Petitioner's case or $400,000 

on the Respondent's case) were per~onalloans made by Mr Lee to Dr Mohammad. FNL 

says these payments were made to reimburse Dr Mohammad for expenses which he had 

incurred in relation to the Joint Venture. 

One of the key issues on the Petition is whether the funds provided by Mr Lee and RELI 

have been properly accounted for, Mr Lee's case is that Dr Mohammad has repeatedly 

promised to provide Mr Lee with financial statements relating to the Company and an 

accounting of the funds which Mr Lee has transferred to the Company, but the 

infonnation provided to date has been incomplete and insutlicient to aUay Mr Lee's 

concerns. FNL alleges in its Defence that the funds have been properly accounted for. 

The Respondent's case is also that Dr Mohammad was subsequently informed by FNC's 

lawyers that F\JC was under no obligation to provide Mr Lee with a copy of the accounts 

requested_ Tn light ofthflt advice, on the ResJ1ondent's CBse, Dr \1ohammad elected not to 

provide the accounts 10 Mr Lee. 

On 7 May 2012, the Company issued a notice purporting to call up unpaid capital on Mr 

Lee's shares and demanding a further payment of $5 million. When Mr Lee disputed the 

call notice, a purported notice of forfeiture was sent to him on 29 May 2012. Mr Lee's 

position is that the purported forfeiture was invalid. 

FNL alleges that, after he provided the initial US$lO million in December 2009, Mr Lee 

agreed to increase his investment by providing a further $5 million. Mr Lee denies that 

he ever agreed to invest a further $5 million. 
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Dramatis Personae 
2 
3 The following Dramatis Personae is agreed. I use abbreviations tor certain individuals for 
4 convenience, without any disrespect to those concerned. 
5 
6 Individuals 

'Nome .. Description 

Abdel-IIaq, Dana Daughter of Mohammad Abdel-Haq, secretary of Fortune Nest 

("Bana') Corporation (Nevada). 

Abdel-Haq, Dina Daughlt:r ufMohammad Abdd-Haq. 

Abdel-Hag, Nadine Daughter of Mohammad Abdel-Hag. 

Abdel-I lag, Mohammad Sale director of FNC and of Fortune Nest Limited ("FNL"), ",hieh 
("MAW) is the majority shareholder of F:-.JC. 

Abdcl-Hag, Tala Daughter of Mohammad Abdcl-J Jag. 

Abu-Keshek, Khaled Petitioner sflys holder, Respondent says former holder of 

("Kbaled") 3,000,000 shares in FNC. 

Abukeshek, Salwa Nawak Minority Shareholder in FNC. Has sworn affidavit confinning 
Shaker opposition to Petition. 

Abu-Kishk, Shaker Minority Shareholder In FNC. Has sworn affidavit conftnning 
Na\\l\\laf ("Shaker") opposition to Petition. 

AI-Khatib, Wael Introduced to Mr Lee in December 2008. The Petitioner says that 
("Wally") Mr AI-Khatib was introduced as an associate of Dr Mohammad. 

The Respondent disputes this. The Petitioner says that Me AI-
Khatib made a proposal to provide additional collateral for 
purposes of Joim Venture and procured fraudulent charges on Mr 
Lee's credit card in February 2009. The Respondent disputes this. 

Al7ireeni Hajeer, Rnas.T Minnrity Shareholder in FNC. Ha.~ sworn affidavit confirming 
opposition to Petition. 

f~ . 
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Al Zireeni, Waddah Minority Shareholder in FNC. Has sworn affidavit confirming 
opposition to Petition. 

Arafeh, Khaled Suhi! Minority Shareholder in FNC. Has sworn affidavit confinning 
lIasan opposition to Petition. 

Dysland, Nancy Lee Executive Assistant to Robert E. Lee, 

Hamdan Ahdel-Haq, Wife of Mohammad Abdel-Haq. 
Khairieh Hassan 

Lee, Robert Earl Founder, Chairman and Chief Executive OffLcer of R. E. Lee 
International LLC ("REL"). 1,500,000 shares in FNC were issued 
to him in April 2010; it is disputed whether those shares have been 
validly forfeited. Petitioner. 

McComb, Mike Ritchey Executive Vice President ofREL. 

Morrow, Donald Lee Introduced to Mr Lee by Khaled in February 2009. The Petitioner 
says that Mr Morro,"" proposed a scheme to provide additional 
collateral for the purposes of the Joint Venture. The Respondent 
dbputes this. 

Pora, Betty Vice President responsible for medical undef\Vfiting at REL. 

Wotherspoon, Bruce Chief Financial Officer of REI". 
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ComDanies 

Name Description 
. . , . .. ' . . .. , ........ , 

Fortune Nest Corporation The company subject to this winding up petition. 
(Ca)man Islands) CFNC" 
or the "Cumpany' or 
"FNC Cayman") 

Fortune Nest Corporation A company incorporated in the state of Nevada. MAH was 
(Nevada) President and sole director. Bana was Secretary. Kbaled was 

Treasurer, Since struck off. 

Fortune Nest Ltd. (BVI) Majority shareholder of Fortune Nest Corporation. Respondent to 

("FNL") the Petition. A company in which the sale shareholder and sale 
director is MAH. 

G Six International Group According to Grane Thornton report dated 4 August 2011, received 
WLL (Bahrain) payments from FNC in response to invoices rendered for ,"York 

done onj.v. MAH is joint founder and 91 % director. 

REL-FNC (Cayman) Ltd. Incorporated in the Cayman Islands on 5 August 2008 as vehicle 
(Cayman) for joint venture between RELIMAII. Dissolved on 8 february 

2011. 

R. E. Lee International A Washington based limited liability company specialising in the 
LLC ("REL") sale and brokerage of jumbo life insurance policies to high net 

worth individuals. 
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The Petitioner's Case 

2 

3 Mr. McMaster QC's submissions on behalf of the Petitioner were as follows. 

4 
5 The Petitioner relies on (in order of significance):-

6 
7 (1) 

8 (2) 

9 (3) 

10 

Lack of probity; 

Oppression; and 

(Equal) Need for an investigation/lack of confidence. 

1\ Matters complained of 

12 
13 The Petitioner complains ortbe following m<:ltlt.TS:-

14 

15 

16 

17 

18 

19 

L 

20 3. 

21 

22 

23 

24 4. 

25 

26 

27 

28 

29 5. 

30 

31 

32 6. 

Forfeiture of shares. The sole director and majority shareholder purportedly resolved to 

forfeit MI Lee's shares in FNC when there was no basis for doing so. 

The Director's diversion 0[$9.27 million. 

FNC was the original joint venture ("JV") partner. FNC \\ias the JV partner when $3.5 

million was p::Jid into the account of a company bearing its name, controlled by its 

controlling mind Dr. Mohammad. 

FNC was the JV partner over a period until March 2009 when well over a million dollars 

was taken from the FNC Ncvada account for non JV purposes. In this period $600,000 

went to Dr. Mohammad's wife alone. Dr. Mohammad has given evidence that all 

payments to his family from this account were for their own personal account. 

FNC received payments of expenses for the JV that were not properly accounted for ( 

Payments 5 and 6). 

FNC received $500,000 from the Nevada account. 
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7. FNC has produced false documents to explain the $500,000 received from the Nevada 

2 account 

3 

4 8. The investment in FNC was tor the purposes of the JV. 

5 

6 9. Mr Lee's investment in FNC was founded on a relationship of trust and cunfid~nce. 

7 Disgraceful behaviour that undennines the relationship goes straight back to FNC. 

8 
9 Conflicts of evidence between Mr Lee and Dr. Mohammad. 

10 
11 Dr Mohammad was not a reliable witness offuet. He knowingly gave false evidence. He was an 

12 unreliahle witnes" on whose evidence no reliance can be place where it is not corroborated. 

13 

14 Mr Lee did not get the oflgmais of certain docmnents he signed because they \\Iere not given or 

15 sent tu him. 

16 

17 The Partnership Agreement was signed in or about May 2008. Mr Lee was not supplied with a 

18 signed copy until 4 years later. The minutes were signed in Septemher 2009_ Mr Lee did not 

19 take a copy at the time and he was never sent a copy. The commitment in November 2009 was 

20 not given to Mr. Lee in any form until 2012. The same applies to the share certificate in April 

21 2010. 

22 

23 Issue and purported forfeiture ofMr Lee·s shares 

24 

25 

26 shares that were fully paid. Mr Lee's case is that he simply paid Dr Mohammed and trusted him 

27 to issue an appropriate number of shares. The circumstances of the issue meant by 7 December 

28 2009 Mr Lee had a vested right to $ 10m worth of shares. 

29 

30 There is a conflict of fact as to an alleged further agreement on 22123 December 2009 that Mr 

31 Lee would invest an additional $Sm. Dr, Mohammad's evidence is that there was an agreement 
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for another half million shares at $ t 0 each, involving an additional investment of $5 million, not 

2 that this agreement made the shares already allotted other than fully paid_ 

3 

4 In light of the oral testimony and undisputed documents it is clear that there was no further 

5 agreement as alleged. 

6 

7 Dr. Mohammad supports his case by reference to 3 disputed documents (Letters of 27 October 

8 2009,6 April 2010 and 12 June 2011) which are not genuine. 

9 

10 As to the writing on the share certificate, the evidence shows clearly that the agreement was $10 

1 t million for fully paid shares at that time. Mr Lee trusted Dr. Mohammad completely. Mr Lee 

12 was not shown the resolution when he signed the share certificate. There is no evidence that he 

13 was told that the resolution meant that he had to pay another $5 million. 

14 

15 Dr. Ylohamrnad produced false fNC documents (as to receipt of payments of $250,000 and 

16 $250,000 from FNC l'\evuda, purpolicdly showing payment:; for Khaled's shan;:;) 10 ~uppllrl his 

17 testimony. 

18 

19 The purponed forfeiture of shares for non payment of $5 million is a clear case of want of 

20 probity, of oppression and of betrayal of trust and contidence. A friend who has paid $10 million 

21 

22 issue to him an appropriate number of shares. 

23 

24 Further evidence of lack of probity 

25 
26 

27 to FNC. Procuring its payment to himself is prima facie unlawful, involving a serious lack of 

28 probity on the part of Dr. Mohammad. A director stands to his company as does a trustee to his 

29 beneficiary. The director should not lIli .... cumpltny fumb with hi~ own. That on its own, unless 

30 there is good reason, entails a want of probity. It demands (a) an explanation showing good 
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reasons for why it was done and (b) a full account of the money to be provided. There is no 

2 proper explanation for why this money was diverted. 

3 

4 The first explanation that the money needed to be in a current account was untrue because the 

5 account was a current account. The next explanation (to put (he money beyond the scope of asset 

6 freezing measurcs) reflects a dubious attitude to thc conduct of business. The next explanation 

7 (regulatory issues) was purportedly supported by press articles shmving the attitude of the 

8 Central Bank. The articles did not support what was said. None of the explanations as to why 

9 the money was transferred to Dr. Mohammad's personal account are made out. Failure to 

10 provide a proper explanation for the transfer of this money is itself lack of probity justifying a 

11 winding up. 

12 

11 Even worse is the failllre to provide a proper account of how the money was used_ Dr. 

14 Mohammad was aware of the need to explain what was done with this money when he prepared 

15 his tourth atlidavit. Had this money been used tor Company purposes records would exist that 

16 could be produced 10 establish that proposition. A man of probity would be able to provide an 

17 adequate explanation of the use of this money. The failure to provide this account is a further 

18 instance of serious lack of probity on the part of Dr. Mohammad in relation to the affairs of the 

19 Company. 

20 

2 t The court should infer that Dr. Mohammad took the mane)' for himself. He admits the money 

22 has gone from his bank account. The only evidence that money has been properly used is from 

23 Dr. Mohammad. He said that it has been accounted for. He said it was used for investment in 

24 Virtual Reality, but chose not to produce a single document in support of this. Dr. Mohammad 

25 \vas consistently untruthful in his explanations as to money received. The court should not 

26 accept his uncorroborated assurances that the money has been properly used and should instead 

27 infer that he took it for his own use. 

28 

29 Failure to give proper explanation of what was done with money Dr. Mohammad accepts was 

30 received for N purposes 
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Dr. Mohammad failed to give a proper explanation as to what was done with money he accepts 

2 was received for JV purposes. 

] 

4 Forfeiture Factual 

5 

6 No money was owed so there was no valid basis for a call. If, which is denied, money was owed 

7 for further shares, there was no power 10 forfeit the shares already fully paid for (see Articles 

8 14.2.) 

9 

J 0 The Respondent's Case 

II 
12 Mr Moverley Smith for the Respondent submitted as fallows:-

JJ 

14 Witnesses 

15 
16 Mr Lee was obviously labouring under severe difficulties. His evidence was truncated very 

17 significantly by virtue of his health problems. His evidence was inherently uIln:liiibk, because of 

18 his inability to remember that he had signed a number of key documents in the case and the fact 

19 that he only accepted he had signed those documents after they had been analysed by a 

20 handwriting expert and the signature confirmed. Those key documents were: 

21 
22 

23 

24 

25 

26 

the Partnership Agreemem; 

the minutes of the September 2009 meeting; 

the share certificate; and 

the investment agreement. 

27 Dr Mohammad was cross-examined for a very long time in contrast to 11r. Lee. He was confused 

28 on some points, but he was essentially doing his best to assist the court. 

29 

30 The Threshold Question - Locus Standi 
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The starting point involves a question offacL Did \1r. Lee subscribe for l.5m shares at an issue 

2 priee of SlO? ML Lee said he was expecting US$lm shares for his US$10m: i.e. he was 

3 expecting to pay $10 per share. He obtained 1.5m shares - he was aware of this as he signed the 

4 share eertificate- so he must have been aware that either he had 500k shares too many, or he had 

5 to pay a further $5m. 

6 

7 The evidence from Mr Lee is unclear in other respects. He signed the investment agreement for 

8 shares in FNC and FNL. There must have been a variation as he only got shares in one 

9 company. 

10 

11 Dr Mohammad's explanation is that there \vas a meeting in Geneva in December 2009. There is 

12 no explanation from Mr Lee us to how the variation occurred, after payment but before share 

13 lssue_ 

14 

15 The Company books maintained by Maples & Calder record the shares as "fully paid". However, 

16 Maples & Calder are subsequently party to correspondence saying the shares are not fully paid. 

17 They could only have done so jf either they accepted that the shares were not in fact fully paid, 

18 or they were a willing party to a fraudulent call- it is obviously not the latter. 

19 

20 Any alteration in relation to the rights of members after the commencement of the winding up is 

21 void, only if a winding up order is made. 

22 

23 If the Respondent is successful in relation to forfeiture, thc petition must be dismissed. If on thc 

24 

25 shareholder to apply for a winding up order on just and equitable grounds. 

26 

27 The grounds relied on for winding up 

28 

29 As to the alleged quasi partnership, the Company is not a quasi-partnership as Mr Lee was not 

30 involved in the management of company - his shareholding was simply an investment_ :\Ifr Lee 

31 sought information because of concerns relating to the IRS. Quasi partnerships are a particular 
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type of case where the legitimate expectations include the expectation that you will take part in 

2 the management of the company. 

3 

4 As to the alleged lack of probity, the burden of proYing a lack of probity is on the Petitioner. 

5 Lack or probiLy is akin to an allegation of dishonesty. The specific allegations of lack of probity 

6 in the CtlSC arc allegations of dishonesty. These are serious allegations requiring a proper quality 

7 and quantity of evidence. 

8 

9 On the facts of this case, the court should not look at matters outside the Company. The cases in 

10 which behaviour in relation to other companies has been relied upon are quite ditlerent hum the 

11 present case: 

12 

11 (a) Unlike in Freerider, this case does not involve a group of companies carrying on a 

14 "single business venture ". Mr Lee was the sale director of the JV company. The JV 

15 company was incorporated on Mr Lee's instructions and the JV company was struck off 

16 on 30 June 2011 on Mr Lee·s instructions. Dr Mohammad was not informed. 

17 

1 S (b) Unlike in Sound Advice (where the court looked at matters outside the company because 

19 (a) the other company was the parent and the parent controlled the sllhsidiary and (b) the 

20 two companies were controlled by a cornman director) in the present case there is no 

21 control of the JV company and FNC by a common director and the JV company is not the 

22 parent, anJ llu;:rdun; in l:unlrol uf, FNC. 

23 

24 Refusal to allow inspection of information is not lack of probity. There was no promise to 

25 provide infonnation about the Company. 

26 

27 As to the need for an investigation, this is not sufficient in itself to justify a winding up order. 

28 No serious criminal or regulatory issues have been mised. 
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As to Dppression, there is no evidence of any oppression by a majority shareholder. There is no 

2 suggestion that the majority shareholder has done an)1hing in relation to the Company. The only 

3 thing in relation to the Company that has been identified is the failure to provide infonnation. 

4 

5 Alternative Remedies 

6 

7 Winding up is the remedy of last resort 

8 
9 There are several alternative remedies available under s. 95: 

10 

II (l) The court is able to appoint inspectors to inquire further into the company and report to the 

12 court. 

13 

14 (2) The court is able to grant leave for the Petitioner to bring a derivative action if it is of the 

15 vieVv there is a prim:'! facie case of a fraud on the minority - leading (if meritorious) to the 

16 recovery of funds for the Company. 

17 

18 (3) Allhough nol sought by either party, the court does have the pov-..er to order a buy-out, 

19 whether by other shareholders or the Company. 

20 

21 (4) Finally, there are extant proceedings in the United States in which the Petitioner is seeking to 

22 recover his investment in the Company. Those or similar proceedings in Cayman for the 

23 recovery of the investment are an appropriate remedy which would give the Petitioner (if he 

24 makes out a proper case) what he really wants, without winding up a substantial company 

25 with gDod prospects. 

26 

27 Conduct 

28 

29 I have had regard 1u Mr Movt::rky Smilh's [urlht:r submissions on cunduct in respect of the Joint 

30 Venture and conduct in respect of the Company. 
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The relevant legal principles 

2 
3 The parties' legal teams have most helpfully provided a statement onega] principles ShOWlll~ (a) 

4 agreed principles and (b) points of dHlerence. I reproduce the statement below to the extent that 

5 it i~ material having regard to my analysis, reasoning and conclusions. Points of dift~rcncc arc 

6 shown in square brackets. Wbere necessary I set Qut my detennination on points of dilTerence. 

7 

8 .JUST AND EQUITABLE WINDING UP 

9 
10 The Legislation 

11 

12 1. The Petitioner is seeking a winding-up order pursuant to ~. 92(e) of thl.: Companies La",.. 

13 (2012 Revision): 

14 

15 

16 

17 

18 

19 

"92. A company may he wound up b.-v the Court if·· 

(e) (he Court is of upiniun [hut if i.~"jUSf and equitable lhal Ihe company should br: wound 

up ., 

20 2. The court's powers on hearing a winding up petition are set out in s.95: 

21 

22 

23 

24 

25 

26 

27 

28 

"(1) Upon hearing the winding up petitIOn the COlirf may-

(a) dismiss the petition: 

(b) adjourn the hearing conditionally or unconditionally; 

(c) make Q provisional order; or 

(d) any other order that it thinks}lf. 

29 but the Court shull flot refu.,·e to make a winding up order on the ground only {hat thl! 

30 company s assets have been mortgaged or charged to an amount equal 10 or in exees.\ of" 

31 those assets or that the company has no assets 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

]] 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(2) The Courr shall dismiss a winding up petition or adjourn the hearing of {/ yvindinf{ up 

petition on the ground that the petitioner IS contractuolly hound not to present a pefltlOn 

agaim" fhp company. 

(3) rr the petition IS presenfed bJ' members (?f the company a~' contributories on the' 

ground that it isjusr and equitable that the company should be wound up, the Cuurl .~hall 

have jurisdiction 10 make Ihe following orders, as an allernatlve to a winding-up ()fda. 

namely-

(a) an order regulating the conduct o.lthe company's afji:nr.I' in the future, 

(b) an order requiring the company to ref;'ainfrom doing or continuing an ael 

complained of hy the petitioner or (0 do an act which the petitioner has 

complained it has omitted /0 do; 

(c) an order aulhorising civil proceedings to be brou~hl in the name and on 

behalf' of the company by the petitioner on 5w.:h terms as the Court may direcl: or 

(d) an order providing/or rhe purcha.\'e (~fthe ,I·hares o.lany memners of the 

company by other members or by the company ilse(f and. in the cw'e of a 

pUl'chasc by the company ilse(f' a reduction of/he company's capilal aecm-dingly. 

(4) Where an alternative order under subsection (3) requires the company not 10 make 

any, or any .\peci/ied, alteralion in the memorandum or articles oj' as,mciUlion, {he 

company does not have power, without the leave oflhe Court, to moIre any such 

alteration in breach oflhal requirement. 

(5) Any alleration in a company's memorandum or articles of association made by V/rlm 

of an alternative order under subsection (3) is of tht same CffeCI as (l duly made by 

resolution of the company, and lhe provisIOns of (hi~' Law shall apply /0 the memorandum 

or urticles of as.WJciation as so altered accordingly. 
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2 

3 

4 
5 

(6) A copy of an alternative order made under subsection (3) altering, or giving leave to 

alier, a company's memorandum or articles oj"association shall he filed hy the c{)mpany 

with the ReKistrar withintollrteen days of"'he making of the order. " 

6 3. The power to grant an alternative remedy under section 95(1) only arises if the winding-llp 

7 petition is well fOWlded - i.e. if (absent s. 95(3)) the court would otherv.,.;se have made a 

8 winding-up order2
. 

9 

10 4. A provision in identical terms to s. 92(c) has formed part of English company law since 

11 1848.3 Lord Wilberforce explained its significance, in his well known speech in Ehrahimi 

12 v. Westbourne Galleries: 4 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"7he words are a recognition of Ihe facl thaI a limited company i.'> more than a mere 

legal entity, with a personality in lmli oj its own. that there is room in company law for 

recognition of the fact Iha1 behind it, or amongst ii, there are individuals, with rights, 

expectations and obligatiom inter Sf which (lrl! not necessarily submerged in the 

company structure That structure is defined by the Companies Act and by the articles of 

association by lvhich shareholders agree to be bound. In most companies and in most 

contexts, fhis definition is suffiCient and exhawtive, equally .~o whether the company is 

large or small. The }USI and equitable' provision does not, as the respondents suggest, 

entitle one party to disregard the obligation he assumes by entering a company, nor the 

court to dispense him from it. if does, as equity always does, enable the courl to subject 

the exercise of legal rights to equitable considerations, considerations, Ihat is, of a 

personal character arising between one indiVidual and another, which may make if 

lInjll'it, or ineqllitable, to insist on legal rights, or to exercise them in a particular way. 

it would be impossible, and wholly undesirable, to define the circumstances in which 

these c()miderations may arise_ Certainly the jaC! thai a company i\' a small one, nr a 

210f80 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

5. 

private company, is not enough. There are very many rif these where the aSJociation is a 

purely commercial one, a/which it can safely be said that the basis of association is 

adequately Gnd eXhllW"lively laid down in the articles. The superimposition of" equitable 

considerations requires something more, -..rhich lypimlly may include one, or probably 

more, 0/ the follOWing elements. 6) an association formed or continued on the bwis of a 

personal relationship, involving mullAal confidence-this element will often be found 

where a pre-existing partnership has been converted inlO a limited company, (ii) an 

ugreement, or underslandlng. that all, or some (jor there may be 'sleeping' members). of 

the shareholders shall participate in lhe conduct oflhe business; (iii) restriction upon the 

transfer of the members' ;nlCrt;sl irt the company-so that if confiuence is losf, or one 

member is removedfrom management) he cannot take out his stake and go elsewhere, 

If is these, and analogous, Jactors which may brinK into play Ihe just and equifahle 

clause, and {hey do so directly, througl1 the force of the words themselves, To refer. as so 

many C?i the cases do, to 'quasi-partnership~" or 'in substance partnerships' may be 

convenient but may also he cmifusing It may be convenienl becaUSe it is (he law v/ 

partnership -which ha::. developed the conceptions of probity, good faith and mutual 

confidence, and the remedies where these are absent, which become relevant once <;uch 

jacmrs as I have mentioned are found 10 exist: the words just and equitable' sum these 

up in the fa)!' 0.[ partnership ilSC(f, and in many, bur not necessarily all, cases there has 

been a pre-existing parmership the obligations of which if is reas()nable to suppose 

continue to underlie the new company structure, But the expre.\'sions may be confilsing !f 

they obscure, or deny, the fact (hat the parlies (pmsihly former parmers) are nol-t c()­

members in a company, who have accepted, in /(M', new obligalions A company. 

however small, huwever domestiC, is a company not a partnership or even a quasi­

partnership and ;1 is through the just and equitable cluw'e that oblij?afions, common to 

partnership relations, may come in " 

The case la'\v has established certain categories of cases in which it has heen held to be just 

and t:yuitable for a company to be wOlUld up. 
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Wilberforce m Ebrahimi v. Weslbourne GalleJ'ies, where, having reviewed the cases, he 

2 said:5 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

"There are m'o other restrictive intapretalions whIch I menlion to reject FIn", there 

has been a tendency 10 create categuries ur headings under which CUjes must be hrought 

if the clause is {o apply. 1 his is wrong. illustratIOns may be used but [!,enerall"ord~' 

should remain general and not be reduced to Ih? sum olparticulnr Insfrlnce.\·. Secondly. 

it has been .wggested. and urged upon W', thai (assuming the petitioner i5' a shG/eholder 

and not a creditor) the words must be amjined to such Clrcumstances as affect him in hil' 

capacify as shareholder I see no warram lor [his either. No duubt, in order to present u 

petition, he must qualify as a shareholder, but I see no reaS0I1 fix prevenfing him from 

relying upon any circumstances of justice or equity which affect him in his relatioJls with 

the company. Of, in a case such as the present, with the other shareholders . .. 

15 6. This does not of COluse me<ln that the court should rejecl the assistance provided by the 

16 illustrations contained in the decided cases, COUlis regularly rtfer to earlier ea~es for 

17 illustration and this has created well recognised lines of cases.6 Certain of tnose lines are 

18 considered below, namely: 

19 

20 (a) Loss of confidence in management caused by a lack of probity. 

21 

22 

23 

(b) Oppression. 

(c) Quasi-partnership 

24 7. Onc other head set out below is the need for an investigation, [The Petitioner's case is that 

25 the need for an investigation is sufficient in the Cayman Islands to constitute a free standing 

26 basis to wind the Company up on the just alld equitable ground. The Respondent's case is 

27 that without more (e.g. seriuus allegations of wrongdoing being made outside the winding 

28 up process) a need for investigation is not in itself a justification for a winding up.] 

.1 !b.d .. at J74H-J7SB. 

" French; pg 60 1 
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1 8. The question whether it is just and equitable to wind the Company up must be answered on 

2 the facts which exist at the time of the hearing of the Petition, although the Petitioner is 

3 confined to the heads of complaint set out in the Petition.7 The heads of complaint are set 

4 out at paragraphs 10 to 13 of the Re-amended Winding-up Petition as follows: 

5 

6 

7 

8 

9 

10 

11 

12 

11 

14 

15 

"JO The winding-up of the Company is sought on the basis that Mr Lee has lost 

confidence in the management of the Company due to a lack of probity on their part. 

11. AlTernatively Mr Lee, as a minority shareholder, has suffered oppression by the 

majority shareholder, FNL acting through its conlrolling mind Dr Mohammed. Delaits 

of!.uch oppre!.sion are provided below. 

12 Ai/ematively. there is a need/or investigation of the Company's affairs. 

13. AlTernatively. as a result oIthe relationship between Mr Lee and Dr Mohammed, 

16 fhr; Compuny i.\' hy nature u 'luUIl'i-parfrtt:r:Jhip. Thr; rduti()n.)/tip be{t~n;n Dr Mohummed 

17 and .Hr Lee has broken down, and accordingly it L\ ju.~t and equitable that the Company 

18 should be 11!Ollnd IIp_ " 

19 

20 Paragraph 53 of the Re-amended Winding-up Petilion states as follows: 

21 

22 

23 

24 

"53. By reason oflhe aforesaid. 

53,] Dr Mohammed and/or PN!. have acted with a !aek of probity in reTwatedly 

25 requesting funds from Mr Lee (including for the avoidance of doubt the sums of $3.5 

26 million referred [() at paragraphs 21 and 24 above, $1 million referred to at paragraph 

27 26 above, $10 million referred to at paragraphs 27 to 29C above and 5309,390 refelTed 

28 to at paragraphs 30 to 31 above), which funds have nol been used for the purposes for 

29 lvhich they were provided but have instead heen paid to m"ml'~~'i~~ 

30 family andfor other unauthorised purposes 

7 Re Fildes Bros Ltd [1970] 1 All ER 923 al 927d-f. 
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) 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

53.2. Dr Muhammed and/or FNL have acted with a lack (~lpr()hity in secking lo/i.l/feU 

Mr ree '_~ and Mr Kholed's sharfs, in circumstances whl:'re Dr .Mohammed represented tn 

Mr Lee that those shares were issued/lAlly paid 

533. In light of the above, Mr Lee has }wttiiahly and irreversibly iosl (rus, and 

confidence i/1 Dr Mohammed and lhe/inancial sirengih ofdu Company-

514. Dr Mohammed and/or FNL have persistently di<;regarded the Interests qf),;fr Lee 

as a minority shareholder in the Company and have acted in a manner whIch is 

oppres!iive 10 Mr Lee. 

53.5 There is a needjhr invesligalion oflhe Company's affairs and in partlc1Ilm rhe 

use made by the Company oJfhe funds advanced by Mr fee, " 

15 9. I The Respondent highlights that the basis of the petition IS: 

16 

17 (l) Lack of probity 

18 (2) Oppression 

19 0) Need for an inve~lig;)tion 

20 (4) Quasi Partnership. 

21 

22 Tht! R(.;::;pomlt;llt says that, despite ample 0pPol1unity to do so, the Petitioner does not plead any 

23 case of legitimate expectations, beyond the pleading of quasi partnership. The Petitioner 

24 maintains that the distinction helween legitimate expectations and quasi partnership implied in 

25 the previous sentence is not supported by the authorities. The Petitioner says that where there is a 

26 legitimate expectation, this gives rise [0 a quasi partnership. The Petitioner's position is that 

27 where the legal corporate and employment relationships do not ldl lh(.; Whllie stury, and behind 

28 them there is a relationship of trust and confidence similar to that obtaining between partners 

29 which makes it unjust and inequitable for the majority to insist on its legal righls, there ig :1 qlmsi 

30 partnership company.] 
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1 10. French 'Applications to Wind up Companies' Second Edition states at pg 596: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

"The principal factors affecting The court's decision on a contributory's petition under 

the just and equitable clawie include: 

(a) The circumstances of the company as theyaifect the petitioner. 

(b) The Petitioner's interest in the company. 

(c) The opposition of other members. 

(d) The drastic character of the remed.v. 

(e) The availability of alternative remedies 

(f) The petitioner 'sown responsibiliry/or the company's circumstances. " 

12 11. This is not an exhaustive list of the factors which may be relevant. This list should not be 

11 read as curtailing the hreadth of the jurisdittinn as set out in T ,ord Wilherforce's speech in 

14 Ebrahimi v Westbourne Galleries, quoted above. 

15 

16 12. Frellch states at pg 609 that: 

17 

18 "The fact that a petitioner has taken the view that the company's undertaking is a bad 

19 speculation for ·which the petitioner wishes to salvage whatever is left of capital invested 

20 in shares, or stop the company from calling for fiIYther contributions on partly paid 

21 shares, does not in itselj/ust{!y winding liP. " 

22 

23 13. This is no part of the case being advanced by the Petitioner. 

24 

25 Loss of confidence in management due to a lack of probity on their part 

26 
27 14. The court may wind a company up if the members have justifiably lost confidence in its 

21'1 directors based on "a lack of probity in the conduct of the company's affairs". As stated by 

29 Lord Shaw in Loch v John Blackwood Limited:~ 

~ [1924] AC 783. at 788. 
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2 

J 

4 

5 

6 

7 

8 

9 

10 

"11 is undoubtedly true that at the foundation of applications for winding up, on the "just 

and equitable" rule, lhere must lie a jllst~fiable lack of confidence in the conduct and 

management of the company's ajjairs. But thi.~ lack ofcnnfidence mu.;'! be grounded on 

conduct aIthe direclOrs, not in regard to (heir privale life or affairs, but in regard to the 

company's business. Furthermore, the lack of confidence must spring not from 

dissatisfaction at being outvoted on the business lij[airs or on what is called the domestic 

policy of the company. On (he other hand. wherever the lack oj confidence is rested on a 

lack of prohiTy in the conduct of the company's affairs, then the former isjustijied by the 

latter, and it is under the ~'/atute just and equitable that he company be wound up. ,. 

11 15. In order to justify the winding up of a company which is not a quasi partnership company, 

12 lack of confidence in those in control of thc company must be justified by their lack of 

13 probity: French, pg 643. 

14 

15 16. The burden of proving a Jack of probity is on the petitioner: French, pg 643. 

16 

17 17. [The Respondent's case is that an allegation of a lack of prubity i~ somt;:limes cotenninolls, 

18 and at other times analogous, to an allegation of dishonesty as it implies a lack of integrity, 

19 rectitude and honesty in the conduct of the company's affairs: see the examples in footnote 

20 637 at pg 642, French (the lack of probity cases there cited involved: (a) a controlling 

21 director systematically stealing a vast amount of money and selling the principal revenue 

22 earning assets to a new company ovmed by himself and his son; (ii) a company and its 

23 directors having been fined for numerous tax offences; (iii) a director having lied about his 

24 qualificatiom and having stolen the company's retail takings). The Respondent emphasises 

25 that the Petitioner is expressly advancing, hy way of their late re-amendment, a case that Dr 

26 Mohammad misappropriated about US$9.2m. The Petitioner's case is that there is no 

27 requirement that there be a finding of dishonesty in order for lack of probity to be found, 

28 because the requirement to behave with prubity gue~ beyund a [fo!quirement nul to be 

29 dishonest. The standard of probity to be expected may depend on the relationship bctwecn 

30 the parties at the time the association was entered into.] 
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In my opinion in order to justify the "'inding up of a company which is not a quasi-partnership 

2 company, lack of confidence in those in control of the company must be objectively justified by 

3 their lack of probity (see French at page 643). I emphasis the use of the word probity which 

4 provides the touchstone. 

s 
6 18. On standard principles of the law of evidence, the more serious the allegations of lack of 

7 probity are, the more convincing the evidence has to be before the court will make such a 

8 finding: Re Hand RJ1996J AC 563 (HL) and Homal v Neuberger Products Limited [1957J 

9 I QB 247 (CA). 

10 

11 19. In In the Matter oj Freerider Limiled; Heinen r Le Comte,~ which was an application to 

12 wind up a Cayman company which was part of a multinational group of companies 

13 structured to carry out a single business venture, Foster J held that in considering whether to 

14 wind up the Cayman company he should look at the whole commercial context of the 

15 situation, and that a finding of mismanagement in relation to another group company was 

16 undoubtedly relevant to considering whether there was justification for a loss of confidence 

17 in management generally. 1 0 

18 

19 [The Respondent says that the basis for that holding was that the group was "e!itablished to 

20 carry oul a single business venture. ,,! 1 and that as the Joint Venture and FNC are patently 

21 not a "single business venture" matters relating the Joint Venture are irrelevant to the 

22 question of whether FNC should be wound up. The Petitioner says that the reasoning of 

23 Foster J in Freerider should not be read so narrowly. loster J held that he "should look at 

24 the realities and the whole circumslances alld contexf .'.I~J 

25 

26 Paragraph 67 of the judgment reads: 

9 [20 100 '!] CILR 486. 

W I bid, at §67 

II Ibid. 

11 Ibid. 

280[80 



2 

J 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

"11 was submitted on beha~f of Mr. Le Comte that the finding by the Enterprise Chamber 

ojmi.l'managemenl by Mr. Ie C()mte is irrelevant because it related to EEU and not to 

Freerider. However, I have already expressed the opinion that in considering whether n 

is just and equitable to wind up Freerider I should look at the realities and the whole 

circumstances and colllext. Bulh Freerider and EEU are plainly each pans of the group 

structure established by Mr. Le Cornie to carry oul a single business vcnture. In my view, 

the jaCl thaT Mr. Ie Cornie has been found by a court 10 have been guilty of 

mismanagement a/what is inIact probably the most important an.d signijicnnl company 

within Ihe group is undoubtedly relevant in the consideration of whether there is 

just{{ication for a loss of confidence in Mr. Le Comte's conduct generally, incfuding his 

management of FreerMer. I see no reason rIOt (v w.xep! and proceed upon the basis of 

the report of Mr. van Hees and the consequent decision of the Enterprise Chamber. " 

14 20. [The Petitioner's case is that the court in deciding whether to wind up FNC should consider 

15 the Joint Venture. He says the Joint Venture is clearly a material part of the context- indeed 

16 it is the context - for the Pctitiom.;r':s inve:slment in the Company. The Respondent say:; it 

17 might be part of the context for the inv'cstmcnt, but Freerider only supports taking into 

I R account actions in rclBtion to another company where it is part of a single business venture.] 

19 

20 21. Conduct in relation to other group companies was held to be relevant by the Ontario 

21 Supreme Court in Sound Advice Inc v 358074 Ontario Ltd, J3 where Hollingworth J held that: 

22 

23 "It may well be that, as observed b} the Motions Court Judge, the substance of the 

24 appellant's claim relateg to the conduct of thl? management 0/ SAl and not Holdco and 

25 that the malters (~f complaint took place long before the bankruptcy of SAl. I am of the 

26 view, however, thai the Court must look at the business reaWies of the situation. In 

27 circums/unccs :mch as the insEant case, where interlocking, closely-held corporations are 

28 controlled by a common director, I am (~r opinion tltat the Court may look at the past and 

29 present conduct of the common director in managing the affairs of both the Itolding 

30 corporation and its subsidiaries to assess the propriety of that crmdl1Cf. " 

13 [J984]5 OAC 288 
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22. [The Respondent's case is that matters relating to the Joint Venture arc not relevant to the 

2 completely separate business ofFNC and the question whether it should be wound up. The 

3 Petitioner accepts that the company in relation to which the relevant conduct had taken place 

4 in the Sound Advice case was the parent of the company sought to be wound up, rather than 

5 as in the case of REL-FNC (Cayman) Ltd (the Joint Venture company) a fonner subsidiary, 

6 but submits that this distinction is irrcicvrmt. The Petitioner notes that in Freerider the 

7 company in relation to which the misconduct had occurred was an indirect subsidiary of the 

8 company which was the subject of the petition. J4 The Respondent says that in that ca~e the 

9 only basis for holding that activities in other companies were relevant was that the 

10 (,;umpanies "",ere part ofa structure set up to pursue a "single business venture. "J 

11 

12 The present case does not involve "parts of [a] group structure established .. to carry out J1 single 

13 business venture" or "interlocking closely-held colJ1orations_ . controlled by a common director". 

14 The focus in the present case must be on whether a lack of probity in the conduct of FNC's 

15 affairs is made out. As will be seen below, in my opinion Issues and matters relating to the Joint 

16 Venture are relevant to my assessment of Dr. Muhlimmad'~ credibility as a witness. 

17 

18 23. T.os~ of confidence on grounds of lack of probity is separate and distinct from the weIl-

19 known type of case that is called for convenience a quasi partnership.15 

20 

21 24. French states as pg 647: 

22 

23 

24 

25 

"Refusal to allow the petitiuner lrJ impec.:t ac.:counting records which fhe petitioner does 

not have a right to inspect cannot be a ground for complaint- ". 

26 25. [The Petitioner says that this does not apply where (a) the company in question is a qua"i 

27 partnership or (b) where there have been promises to provide infonnation which have been 

14 [2010(1)1 CILR 486 at §\O 

10 Ibid., at §16, seeabu Re Wundofle.x Textiles Pry Ltd [L951] VLR 458 at p465 and Re National Drive-m Theatres 
[1954]2 DLR 55 at pM. 
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broken. The Respondent accepts proposition (a) but disputes proposition (b) which it says is 

2 not supported by any authority,] 

3 

4 In my opiniDn what matters in the present case is the state Df the evidence after discovery. The 

5 court is entitleu tu Lake into accOlmt the absence of material documents that have not been (but 

6 should have been) disclosed. 

7 

8 Oppressive conduct 

9 

10 26. French states at pg 647: 

11 
12 

13 

14 

I j 

16 

17 

18 

"In Great Britain, the Companies Act JY4~, s 210 (repealed), provided that!f a member 

0/ a company could prove that its affairs of the company were being cunducted in a 

manner oppressive to some part of the members, and the court found (hat the oppre,\'8ion 

justified the making of a winding-up order, then the courl could instead make other 

orders (the most useful ()f which was an order that the other shareholders huy oul the 

petitioner). " 

19 27, Under Cayman law, oppression is one of the groLJnds UIl which iL may be just and equitable 

20 that a company be wound up, but it is not a precondition where there are other grounds for 

21 an order, 

21 28. A1least, oppression must include either a lack of probity or fair dealing, As Lord Keith held 

24 in EIJer v Elder & Watson: 1n 

25 

26 

27 

28 

'1t is not lack of confidence between shareholders per ~e that bring." section 210 intu 

play, hut lack of confidence springing from oppression of a minority by a majority in the 

management of the company '.1' affairs, and nppres<;ion invo!ve~', I think, at least an 

16 1952 SC 49; approved in Scultish Co-operattve Wholesale Sociery Ltd v Meyer [195~] AC 325 at 363-4; see also 
In re Jermyn Srreel Turkish Baths Limited [1971] 1 WLR 1042. 
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1 

2 

3 

element af lack of probity or fair dealing to a member in {he matter of his proprietary 

rights as a shareholder ", 

4 29, Buckley U in Jermyn Street Turkish Balhs Limitei7 provided a more comprehensive 

5 definition of oppression as a whole: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

"Oppression occurs when .I'hareho/ders having a dominant power in a company. eilher 

(1) exercise that pOlver to procure that something is done or not done in the conduct of 

the company's affairs or (L.) procure by an express or implicit threat of an exercise of 

thal power fhal something is not done in the conduct of Ihe company's qifairs, and when 

such conduct is unfair or, 10 use the expres5ion adopted by Viscount Simonds in Scottish 

Co-opera/ive Wholesale Society 11 Meyer [1959J AC 324 "burdensome, harsh and 

wrongful" to the other members 0/ the compan.} or some Q{ them and lacks that degree oj 

probity that they are entitled to expect in the conduct of the company's 

affairs .. Oppression must, we think, imporl thaI Ihe oppressed are being constrained 10 

submit to something which is unfair to them as the fCSU!t of some m'erbcaring act or 

attitude on Ihe part of the oppressor. 1/ 

19 Need for an investigation of the company's affairs 

20 

21 30. Henderson J held in In the Maller of Paradigm Holdings Limifeilj: 

22 

23 

24 

25 

26 

27 

"These are matters which require a full investigation. That is one of Ihe traditional 

reasons for making a winding-up order under the just and equ.itahle ground- see 

Palmer's Company Law, 21"d ed, para.8J-08, at 887 (1976),' and Re Peruvian Amazon 

Co. Ltd)." 

28 31. Smellie CJheld in In the Matter ofGFNCorporation Limitci 9
: 

17 Ibid, n. Ii. 

j~ (2004-5] CILR 542 at §35. 

19 [2009] CILR 135 at §37 
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2 

3 

4 

5 

"In the wider context of the allegations in this petition, the authorities have also clearfy 

eSlahlished that the court has jurisdiction, in the exercise of its statutory discretion (given 

here by ss. 94 and 100 oflhe Companies Lmv). to wind up a c{)mpany on the basis that an 

investlgalion into its affairs is necessary andjustified. " 

6 32. Jones J held in In the Matter- of fer Strategic Credit Income Furuio. 

7 
8 

9 

10 

II 

12 

13 

14 

15 

"The needjor an investigatiun into the affairs o/a company can constitute afreestanding 

basis for making a winding up order on the just and equitable ground. I accept the 

propositirJn thaI the mere faci Ihal the SEC has seen fit to commence proceedings 

al/efiing fraud against the Offshore Fund ',<; Investment Manager demonstrates that the 

aflairs of aU the ICP Fund., do need 10 be investigated in the circumstances of this case, 

1 ul.m accept {hut the need/or such an invesligalion is a .~ufflcient jUSI!(ication jor making 

(I winding up order. ,. 

16 33. [In light of these authorities, the Petitioner submits that the need for an investigation of the 

17 Company's affairs has been held in the Cayman Islands to constitute a free standing basis to 

18 wind up a company on the just and equitable ground. The Respondent says ttlat Paradigm, 

19 GFN and Ie? all involyed a company r~nJ~n:J insolvent due to fraud or serious 

20 wrongdoing, and where such allegations had been mode outside of the winding up process. 

21 The Respondent's position is that the. COllrt would be taking a novel step in ordering a 

22 vvinding up on the ground of a need for an investigation in circumstances where serious 

23 factors, external to the wmding up process, are not present. The Petitioner's case is that it 

24 uoes not emerge from any of the judgments cited above that such factors are necessary in 

25 ordeT for it to be just and equitable to "vind up a company on the basis that an investigation 

26 is necessary, and that it is ""Yong to seek to trammel the court's jurisdiction in this manner.] 

27 

28 It is unnecessary to address these competing submissions because in this case I consider that 

29 there is no need to go beyond consideration of loss of confidence caused by a lack of probity and 

30 oppression. 

2(, Unreported, judgment of Jones J dated 10 August 2010 at §S. 
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Quasi partnership 

2 

3 34. One of the most familiar circumstances in which the 'just and equitable' groW1d lS invoked 

4 is in relation to the break-down of the underlying relationship of mutual trust and confidence 

5 in a 'quasi-partnership' company.21 

6 

7 eve v Opportunity Equily Parlners 

8 

9 35. The quasi partnership concept was summarised by the Privy Council in CVC 22 

10 

1 1 

12 

11 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

"Companies where parties possess rrghts. expectations and ohligations which are not 

submerged in the company J'lruClure are commonly dt'.scribed as 'qllm'I-p(Jrtnership 

companies Their essential feature is that Ihe legal, corporate and employment 

relationships do not tell the whole story. and {hal behind [hem there is a relationship of 

trust and confidence similar to rhell obtaining befl1!een parlners, which makes it u'?fus/ or 

ineyuitable Jbr the majority to insist on its strici legal rights, 171e Iypical characfensti1:s 

of such a company are that there should be 0) a husinei;s association formed or 

continued on the basis (?l (J personal relationship of mutual trust and conjidem.:e: (iij an 

underslanding or aj!reement that all or some of the shareholders should participate in the 

managemem (d the business; and (iii) restrictions on the [ramier 0,( shares so fhal u 

member cannot realize his stake ({he I:, f:xcluded/i'Offi the business_ These element.\' are 

typical, but (he list is not exhaustive. 

24 It is not necessary la set out or consider lhe confiicting submissions of the parties under this head 

25 in vie\\- of my analysis of the case set out below, 

1I Lord W liberforce in Ebrahim; v, Westbourne G'aUerie,' deprecated the use of the expression 'qu<lsi-partn~r,hlp­
because "j( may obscure or deny !he/act that the parties rt?Ossib~v former partners) are I10W co-members in a 
company, who how accepted. in law, new obligalions, A comp<lny, howr;ver small, hmf'ever dome.'O!ic, is a company 
not il partnership, or r;ven a quasi partnership and H is through the jus/ and eqUi/able clause that o/Jliga"ions, 
common to partnership relation .. , may come in, " 

2~ Re CV'CIOpPOltunity Equity Partners Ltd above, at §36, 
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ALLOTMENT OF SHARF:S ANn THEIR FORFEITURE 

2 

3 36. Ca)1TIan law, like English law, preserves a distinction between allotment and registration of 

4 shares. Shares are allotted. when there is an enforceable contract for their issue. At that 

5 stage the purchaser has a right to enforce the contract and be registered as sharehulder. Once 

6 the purchaser is entitled to be registered as shareholder he has, on ordinary principles 

7 acquired an accrued right to the shares. (Per the Respondent, prima facie) title is conferred 

8 by registration,2J 

9 

10 37. On standard principles of the law of contract, it i~ possible for a subsequent contract to 

11 supersede an earlier contract and for the allotment to occur pursuant to the subseqLJent or 

12 varied, rather than the earlier, agreement24 

1 ] 

14 38. Under Section 43 of the Compaoles Law, a share certificate is admissible in evidence as 

15 proof of the title of that member to the shares in question. 

11> 

17 39. By virtue of section 48 of the Companies Law, the Register of Members is "prima facie 

18 evidence of any matters by [lhe Companies Lem} directed or authorised /0 be inserted 

19 Iherein" (including the names and addresses of the shares held by each 

20 member: see s40(1)). 

21 

22 Right to forfeit shares 

23 

24 40. There is no inherent power to forfeit shares; this power exists only lfit is contained in the 

25 Company's Articles of Association.25 Where the Articles do contain such a power, it is to be 

26 treated as strictis~'irni juri!)', like a power of forfeiture in respect of an estate, and the forms to 

2J See Lord Templeman in National Weslmimler Bank plc v IRC[1995] I AC 1 J9 at 126E-F. 

24 Chitty, para 22-025: Rescission by Agreement: "Where a contract is execu{O/y on both sIdes, that is to say lI-here 
neither party has performed the whole afits obligations under it, it may be re~Tinded by mutual agreement, express 
or implied" 

2'; Clarke \ Hart (1858) HLC 633. 
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be observed in declaring the forfeiture must be strictly followed. 26 As stated by James LJ in 

2 Johnson v Lyttle'slmn 4genc/7
. 

) 

4 

5 

6 

7 

"It was the established rule oj the Court q{Chancery and the Courts of Common Law 

that rlU JiJrfeiture a/property could be made unless every condition precedent had been 

strictly and literally complied with. A \!ely little inaccuracy is ujfutui as the greatest. " 

8 41. lIhe Respondent agrees that the forfeiture procedure must be strictly followed but its case is 

9 that it is clear that directors can resolve infonnally where there is unanimous agreemcm: 

10 Hunter v. Senate Support Services Limited l2005 J 1 BCLC 175 at paragraph 103. The 

11 Respondent's says that wh~re (as here) There is a sole director who has considered the issue 

12 and forms the final view that there should be forfeiture without a fonnal meeting and 

13 resolution, that ,vill suffice for a binding resolution and the forfeiture cannot be impugned 

14 for lack of formality. The Petitioner relies on the following quotation from Palmer's 

IS Company Law, at 6.223: 

16 

17 "Forfeiture is treated velY strictly by the courts. The procedure laid dmvn in the articles 

18 must be fol101ved exactly. A slight irreguiarity will be enough to make the forfeiture invalid. 

19 Thu'I, e.g.. where the l'vrnng date is pllt on fhe forfeiture notice the forfeiture may be invalid. 

20 There can olcourse be no forfeiture if the call has been wrongrV made. " 

21 

22 The Petitionee abo rdies on lhe decision of Lightman J in Neptune (Vehicle 'Washing 

21 EqUipment) Ltd v Fitzgerald [1996] Ch 274,] 

24 

2S 42. The power to forfeit is a fiduciary power and as such must be exercised in accordance with 

26 the directors' fiduciary duties. It must also be exercised reasonably, and a failure to consider 

27 other courses of action open to the directors renders the forfeiture voidable by any affected 

28 shareholder. 28 

2(, Ibid, at p633 and p664. 

27 (1877) 5 Ch D 687. 

28 Palmer's Company Law, 6.220 Hunler v Senate Support Sel1wes Ltd [2005] I BCLC j 75 
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43. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

11 

14 

15 

16 

17 

18 

19 

20 

21 

22 
0' 

"' 
24 

25 

26 

27 

28 

29 

30 

In this case, the right to issue calls on, and forfeit, shares is contained at Articles 13 and 14 

of the Company's Articles of Association. 

Article 13.1 provides that: 

"Subject to the terms of the allotmenl lhe Directors may frum time to time make calls 

upon the Members in rejpecf of any monies unpaid on their Shares (-whether in respect of 

par value or premium), and each Memner shall (\'llhjerf to receiving at least jmlrteen 

days notice specijj;ing the time or times of payment) pay to the Company at [he time or 

times so specified the amount called on the Shares. A cali may he revoked or postponed 

as the Direc(urs may determine. A call may he required fa be paid by in.5taimems. A 

person upon whom a call is made shall remain liable for calls made upon him 

notwithstanding thf:' slIhwquent transjer oj the Shares in respec/ of "",hich the call was 

made. " 

Articles 14.1 provides that; 

"If a call remains unpaid after it has hecome due and payable the Directors may give 10 

the person from whom it is due nnt less than .;£lUrrf:'f:'n dear days notice requiring 

payment oithe amount unpaid logether with any interest, which may have accrued. The 

wmplied ",,}ilk the Shan:,!} in re:-.pect oj which the to he 

forfeited. " 

Article 14.2 provides that: 

"lj the notice is not complied with any Share in respect a/which it was given may, before 

the payment required by the notice has been made, be forfeited by a resolutiun 0/ the 

Directors. Such forfidture shall include all Dividends or other monies declared payable 

in respect afthe forfeited Share and not paid bf:'jorf:' thf:'forfeiture. " 

37ofRO 



An analysis of the documents 

2 

3 In view of the numerous faclual issues it is necessary to pay careful regard to the contemporary 

4 documents. 

5 

6 On 8 April 2008 :\1r Wotherspoon ofRELl wrote to Khaled on the subject of a Dubai Droker 

7 License. 

8 

9 "Mr. Lee asked that] summarize for you the ke)' issues assoc,iated with RE. Lee International's 

10 ability to obtain a broker license in the DIFC. ... " 

11 

12 A Partnership Agreement bearing the dute 20 May 2008 (but not necessarily signed on that date) 

13 was signed by Mr Lee on behalf ofRELl and Dr. Mohammad on behalf of fNC in the following 

14 tenns: 

15 

16 "This Partnership Agreement (this "Agreement") is entered into as of Tuesday, May 20, 2008 

17 between R.E. LEE INTERNATIONAL (CA YlvIAN) LTD ("PARTY A") and fORTUNE NEST 

18 CORPORATION, ("FNC") ("PARTY B") 

19 Preamble 

20 

21 "PARTY A" and its affiliates are life insurance brokers arranging for the provision of life 

22 insurance policies to clients of "PARTY A's" referral sources, "PARTY A·' ami ilS 1jllilialcs 

23 have developed certain financial and cstatc planning idcas, stratcgies and services (collectively, 

24 the "Programs") including services relative to the procurement, ownership and financing of life 

25 insurance policies (collectively, the "Products")' 

26 

27 "PARTY B" is an international financial and investment company providing comprehensive 

28 range of international financial and investment services including master development of mega 

29 projects, direct investment, private equity and structured fmance, all in compliance with 

30 intemationallaw, to a client base across the world. In addition, "PARTY R" hES an extensive 
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and exclusive network of governments, semi governments, financial institutions, corporations, 

2 and individuals. 

] 

4 Whereas the two Parties mentioned above agreed to enter into a Partnership in accordance to the 

5 terms and conditions outlined in this agreement as follows: .. 

6 

7 Article 2 

8 

9 

10 name of ""REL-FNC LTD." 

11 

12 Article 3 

13 

14 The ovmership of"REL-F~C LTD.," will be owned equally between both Parties A & B. 

15 

16 Article 4 

17 

18 It is agreed upon that the responsibilities of "PARTY A and its affiliates" are as follows: 

19 

20 1.) "PARTY A" is responsible for arranging the provision of life insurance policies to 

2 J clients of"REL-FNC LTD.," referral sources .... 

22 3.) "PARTY A" is responsible for opening a main office in the Dubai Emirate, with 

23 representative offices 10 be decided on at a later date .... 

24 It is agreed upon that the responsibilities of "PARTY B" are as follows: 

25 

26 

27 

28 

29 

30 

31 

I.) Obtaining all the necessary licenses needed in order for "REL-FNC LTD.," and any 

necessary affiliate to operate in Dubai, Gulf Corporate Council; (GCC), Middle East, 

and any other country pending further agreement. 

2.) "PARTY B" will introduce to the "RFJ.-FNC LTD.," and any other affiliated 

company high net worth individuals meeting the criteria of the "Programs." (View 

Appendix A) .... 
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6.) "PARTY B" will submit the expense details of the operation for "REL-FNC LTD.," 

2 (refer to Appendix B) .... 

3 Article 9: 

4 

5 Good faith: In the implementation of lhis Agreement, the parties undenake to observe the 

6 utmost good faith and they warrant in their dealings with each other that they shall neither do 

7 anything nor refrain from doing anything which might prejudice or detract from the rights, assets 

8 or interests ofthe other of them .... " 

9 

1 0 Appendix B listed 17 items of expenses totalling US$2,970,000. 

11 

12 On 20 May 2008 Bana e-mailed Miss Matsumoto of RELI 

13 

14 "Attached you wi.1l find the partnership agreement and 2 appendixes, I look forward to working 

15 with you and your team, like you, 1 also have a lot to learn and I love learning as well!" 

16 

17 The attached version included a second page of Appendix n as fol1ows:-

18 

19 "18. Revenues 

20 19. (net profit) 

21 20. We expect to insure the first year 200 people x 2,000,000=400,000,000 

22 21. Ratio of expenses to proiils:0.0075 

23 22. This number represents a negligible expenses given the ratio of expenses to profits" 

/.4 

25 It is unclear whether or not this second page formed part of the signed Partnership Agreement. 

26 This page (whether lllcluded or not) shows that FNC was expecting to introduce 200 high net 

27 worlh imlividui:lb in the first year. In the event there was not a single successful introduction. 

28 

29 On 17 June 2008 Mr Wmherspoon e-mailed Bana-
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"Attached is a summary of key governance and operating tenns associated with the formation of 

2 REL-FNC, Ltd. Please review the attachment and contion the provisions aIe consistent with 

3 your understanding. 1 \\-ill develop the organizational documents on this basis. 

4 

5 Please note the need to identify the Directors amI Orru..:t!rs or REL-FNC Ltd. I have assumed :\1r. 

6 Lee and Dr. Mohammad to be the Directors. Please let me know any individuals you believe 

7 should fill the officer positions." 

8 

9 The attached document was headed "REL-FNC LTD. June 16, 2008 Joint Venture Formation 

10 and Operation" 

11 

12 The doeument contained provisions as follows: 

13 

14 

15 

16 

17 

I. 

18 2. 

19 

20 

21 

22 

23 

24 3. 

25 

26 

27 

28 

29 

30 

Fonnation of REL-FNC .... 

b. REL-fNC will be fanned as a British VirgiIl L;lam,l:) wrporation .... 

Governance ofRF.T.-FNC. 

a. REL and FNC will enter into shareholders agreement as necessary to eftect their 

agreement on operations, budgets (the "Budgets"), capital contributions, governance 

issues, distributions afprofits, dispute resolution, and exit mechanism .... 

Contributions of Capital to REL-FNC. 

a REL and FNC will each contribute 500/u of the capital required for the formation of 

REL-FNC and opening (If main o11iGC in Dubai. 

h. REL and FNe shall c.ontribute equally any additional capital which they detennine is 

necessary. 
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2 

) 4. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

25 

26 

27 

28 5. 

29 

)0 6. 

c. REL will cause REL-FNC to establish bank account in BVI. 

Contributions of Services to REL-fNC. 

a. 

b. 

FNC will provide the following services: 

I. 

II. 

Ill. 

IV. 

V. 

VI. 

Obtain the necessary insurance and business licenses in the UAE amI 

elsewhere in the Middle East; 

With REL, prepare the business plan; 

Make referrals of high net worth individuals for life insurance; 

With REL, design and implement the marketing strategy to potential 

clients; 

Headhunt local professionals to staffREL-FNC; and 

Provide political lobbying support. 

REL will provide the following services: 

!. Obtain the right to use the proprietary processes developed and owned by 

the RELcc International group for the procurement, ownership and 

financing of life insurance policies by high net worth individuals. 

11. Provide training to local ~taft; 

111. Arrange for carrier contracts; 

iv. Arrange for sale of policies; 

v. Provide expertise in credit, legal, Iinan(.:~ emu policy analysis; 

V1. Arrange procedures and facilities for medical exam and underwriting; 

\'11. With FNC, prepare the business plan; and 

Vlll. With FNC, design and implement the marketing strategy to potential 

clients. 

Distribution of Profits .... 

Expenses 
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2 

3 

4 

5 

6 

7 

8 

Y 

10 

1 1 

12 

13 

14 

IS 

16 7. 

17 

a. Joint venture expenses will include the following: 

b. 

1. 

11. 

iii. 

IV. 

v. 

,,1. 

YII. 

Compensation for local management, sales and other personnel; 

Accounting, legal and human resources for local oitice matters: 

Rent, insurance, telephone and similar expenses related to the maintenance 

anu upt:ratiun uf lhe local office; 

Local office furniture £lnd equipment; 

Meals, travel and entertainment expenses incurred by local staff for 

business purposes in connection \vith the operations ofREL-FNC; 

Expenses incurred in performing medicallUlderwriting, including the cost 

of the potential client's travel, meals and related expenses; and 

Miscellaneous items necessary to the operation oftlIe local uffice. 

Shareholder Agreemenl bctWl:I,;Il REL ami FNC .... " 

18 A revised version of Appendix B to the Partnership Agreement was signed by Dr. Mohammad 

19 and Mr Lee on 12 June 2008. 

20 

21 

23 

24 

On 26 June 2008 Mr McComb sent to Bana, Khaled and Shaker his transcription of the minutes 

of a meeting on 18 June attended by:- from FNC Dr. Mohammad, Khaled, Bana and Shaker and 

from RELI Mr Lee, Mr. Wotherspoon, Miss Matsumoto, Miss Para and Mr McComb. 

2S The Summary of discussion points included the following:-

26 

27 "1 J 
28 

29 

30 

31 

12J 

Dr. Mohammed Ji~l:ussed the joint venture between FNC and REL. We must be the very 

best in the Middle East, we have no interest in being number 2 ..... 

There \\111 be several banks competing for this business. We will not make suggestions 

to the bank as to what their collateral should be; that will be their O\V11 determination. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

151 

The banks will need to competitively bid for the business. Many of these clients will not 

need to pledge additional collateral, as these clients are able to do banking business based 

solely upon their signature .... 

REL's participation in the juint venture company should be via one of OUf primary 

corporate entities, rather than a new shell company in Nevada. We discussed having R.E. 

Lee International, LLC as the partner in the joint venture company. It is extremely 

important that Bob Lee, and RE Lee International, LLC, with its existing business, 

reputation, history, and market presence, be the partner presented in the Middle East. 

FNC has no insillance background or history. FNC is relying upon REL and its 

experience and expertise in structuring and undel'writing JWllbu lift: in~umnce for these 

Middle East clients .... " 

14 On 1 July Bana replied to Mr Wotherspoon:-

15 

16 "Thank you for the tmnsceipt of oue 1;:L~l In<;<;ling. Your minutes are comprehensive and indeed 

17 cover all aspects of the business. 

1R 

19 I will provide for you below the road map of our business relation. some pointes are a reiteration 

20 of what was discussed m the meeting: 

21 

22 Road Map of our Business Relation. 

23 

24 On 5 August 200& Mr Wotherspoon sent to Bana a revised organi7..ation chart. 

25 On 18 August 2008 Barra emailed Mr McComb:-

26 

27 "It was a pleasure lo mi;:t;l you again in San Francisco. I have been in Dubai for several days 

28 now and I am pleased to inform you that everything is progressing very well. My meetings with 

29 the royal family gave me the opportunity to have even further insight on how to further tailor-

30 make 1his program for the entire Gee. The good news is: we will not have to reinstate in each 
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1 

2 

arab country once the setup is done here, because the program will be accessible to every Gee 

3 

4 

member country and the power is behind us to see this husiness reach new heights. 

On 19 August 2008 Bana e-mailed a letter to MI Lee:-

5 "Dear Mr. Lee, 

6 

" 

7 It was a pleasure to speak with you on the phone. Receiving the insurance license under our new 

8 company RELEE MIDEAST for the entire region, is truly exciting ... " 

9 

lOOn 22 August 2008 Mr McComb sent Bana "".the infonnation you requested for our UAE 

11 license.,," 

12 

13 On 8 September 2008 Bana emailed Khaled:-

14 

15 "RELEE Mideast license covers both UAE nationals as well as expats residing there, In 

16 addition. the license will be applicable to all Gee countries. As I Im.:ntiumx! bdun:, wt: Ci:1ll 

17 offer any life policy offshore, and arc not limited to locally issued insurance. We knew in 

18 advance that this was the type of license we needed in order to have full flexibility and range ... " 

19 

20 On 22 September 2UOS Mr Wotherspoon e-mailed Khaled. 

21 

22 "As discussed, please find attached Promissory Notes to retlect the advances by RE Lee 

23 International, LLC to Fortune Nest Corporation of $1 million on June 24, 2008 and $2.5 million 

24 on September 23, 2008. As you know, these funds are for expenses inCUTred in the development 

25 of the high net-worth insurance brokerage business based in Dubai to serve the Middle East. As 

26 the development activities are for the benefit of REL-f1'\C (Cayman) Limited, the owner of the 

27 business, once the busines:-. is operalional am! abk to rt:pay lhe nol(js, we agree that FhT will 

28 assign its obligations under the notes to REL-FNC (Cayman) Limited. Depending on how 

29 everyone ultimately decides to capitalize the company, RE Lee International expects that it may 

30 likely be contributing such notes to the company as well. 
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I trust you find this consistent with your tmderstanding. If you have any questions or conccm3, 

2 Dlcase let me know." 

3 

4 On 18 December 2008 Mr McComb sent Bana his notes ofameeting on 16 December. 

5 

6 On 18 December 2008 Mr McComb cmailcd Bana:-

7 

8 "1 wanted to make certain that I answered Wael's questions, as it was very hard to hear on the 

9 phone ... " 

10 

11 On 15 May 2009 Mr Wotherspoon sent Dr. Mohanuw.:d tht: fLllluwing mt;:~~age:-

12 
13 "Mr. Lee asked to me send you a note regarding the charges W<:llly originated and charged to his 

14 American Express account. 

15 

16 TVvo separate charges were made: 

17 
18 I. Diplomat Hotel Bahrain - $15,165.15 

19 2. Lords Travel - S71,526.50 

20 As I believe you are aware, any charge~ tu Mr Lt:t:'s . contingent upon Wally 

21 arranging the wire transfer that was discussed in connection with thc collateral financing 

22 program The transaction was not comDleted and Mr. Lee would like the charges reversed or the 

23 funds returned. He would apDreciate your assistance in the matter. 

24 
25 Please let me know if you require any additional information ... " 

26 
27 Minutes of "Meeting of the visit of' Mr Lee to Bahrain from R Septemher 2()09 to [7] 9 

28 September signed by Dr. Mohammad and Mr Lee include the following:-

29 

30 1.) A company under the name R.E.LEE-FNC has been e~tabli:;ht;d in Cayman lsl;mds betw.:en 

31 R.E. Lee International, LLC and Fortune Nest Ltd, where the ownership of each party has 
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total equity of 50% of the eompany, will own the business and all the rights and the 

2 intellectual property ofR.E. LEEwFNC Bahrain. 

J 

4 2.) The tv.'o parties agreed to lease an office in the 51h or 6lh floor in the Wind Tower, Manama, 

5 and the second party is authorised to finalize the deal with the owner of the building aud tu 

6 sign the lease agreement on behalf of R.E. LEE-FNC Baluain. 

7 

8 4.) The first party [Mr Lee representing RELll authorized the second party [Dr Mohammad 

9 representing DJLJ to structure the organization of the management team, of the RE. LEE-

10 FNC Bahrain, ilIllIlt;ui<lld),. AnJ they have both agreed that the core of the staff of [he 

II company will be Asian, preferable holding a US or Foreign Passport for more accessibility 

12 ;md mobility in the Area. 

13 

14 5.) The second party will start inviting people to meet in Bahrain for the purpose of item 

15 number 4, and will give a full report of the final choice of people, the number of staff 

16 mcmbcrs, and the salaries to be approved by the first party. 

17 

18 6.) A comprehensive budget V\-;ll he comtructed for .!It least one year, and the funds must be 

19 available in the account of the company .... 

20 

21 10.) Both parties agreed lhat all I;:xpenst!s uccurred from the second party including direct 

22 expenses, legal expenses, and consultancy services have to be accountable for including the 

23 payments made by the first party to Mr Khaled Abu-Kishek. The second party in his next 

24 visit to the United States of America will obtain the audit account of these payment~ to he 

25 accountable tor." 

26 

27 On 21 September 2009 Mr Wotherspoon sent the following message to Khaled (amI ~opit!d tht! 

28 message to Dr. Mohammad):-

29 

30 rheaded Fortune Nest Note] 
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"Please see my e-mails below. I have not had a rcply and need to document our anangemenL 

2 As you know, when the funds were originally advanced you indicated you would sign 

3 promissory notes until other financial arrangements were finalized. 

4 

5 While we still need to finalize documentation, Mr. Lee would like an accounting of the funds 

6 advanced to Fortune Nest Corporation to date ..... " 

7 

8 Disputed Document A 

9 

10 The authenticity of what purports to be a letter (witb enclosures) headed Fortune Nest from Dr. 

11 Mohanunad 1u:'vlr Lee on 27 October 2009 is disputed. 

12 

13 The letter reads:-

14 

15 "It was great pleasure to me and to Fortune Nest Corporation team to see you among the 

16 participants in our conferences in Bahrain which Wi;j~ (1 ~[eal hunor Lo me and highly appreciated. 

17 As per request, I am submitting to you my proposal to purchase Shares in our Company. 

18 

19 My proposal consist of the following 

20 

21 1. Articles of Association of the Company 

22 2. Rules of Acceptance to Invest 

23 3. Stock Purchase Offer 

24 
25 Kindly find the attached 1, 2, 3 documents. 

26 

27 If you choose to invest after you study this matter carefully by your next visit to Bahrain, you are 

28 requested to deliver your Letter of Cornmitment..." 

29 

30 An Inyestment Agreement dated 19 November 2009 reads:-
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"I, Mr. Rohert E. Lee, am committed to invest into Fortune Nest Limited a British Virgin 

2 Company and Fortune Nest Corporation a Cayman Island Company the amrmnt of Ten Million 

3 U.S. Dollars. 

4 

5 The investment in these companies will be the purchase of shan:::; issued to my interest and 

6 according to my instructions ... " 

7 

8 Disputed Document B 

9 
10 The authenticity of what purports to be a letter headed Fortlme Nest from Dr. Mohammad to Mr 

11 Lee on 6 April 20 lOis disputed. 

12 

13 The letter reads:-

14 

15 "With reference to our disclissions and negotiations in last few month~, especially in the last few 

16 days concerning yOUT wish to purchase shares in FNC. 

17 

18 Please note the following 

19 

20 

21 interest. 

22 2. Please be advised that I hereby as a Sole Director ofFNC as agreed to sell 1.5 Million shares 

2-; ofFNC to yuu and to pay the Company the aggregate purchase price of 15 Million USD at an 

24 issue price ofUS$lO.OO per Share. 

25 :1. The issuing of these Shares to you as a purchaser and acceptance of FNC 10 this transaction is 

26 according to the Company's Articles of Association and the Cayman Island Law and the 

27 purchasing of these Shares are done privately outside of USA. So, this transaction is not 

28 subject to any Laws or Regulations of Selling Shares, Securities in CSA. 

29 4. You have signed an Investment Agreement 19[h Nov 2009 amI on 27 th Oct 2009 you have 

30 received a complete package how to acquire these Shares of our Company. 
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5_ On i h 
Dec 2009, you have paid 10 Million USD as an advanee Payment. This mean 5 

2 Million USD are still pending for payment This amount will be subject to calls according to 

3 Articles of Assoc,iation of the Company. 

4 6. I hereby confinn to you today 6lh April 2010 that the Written Resolution has been issued to 

5 complete this transaction, I will infonn immediately my lawyers of Maples & Calder in Hong 

6 Kong 10 take action to complete this transaction and to be registered as a member of the 

7 Shareholder of the Company (Please see the attached Written Resolution) 

~ 1 will t1y to Hong Kong on 14~1 April 2010 to handover you the Share Certificate of your 

9 Participation in the company and I am open for dinner on 15lh April or for a breakfast on next 

10 day morning." 

11 

12 A FNC Written Resolution of the sale director of FNe dated 6 April 2010 signed by Dr. 

13 Mohammad read:-

14 

15 "Allotment Shares 

16 

17 It is hereby resolved that the following shares ... be allotted and issued as fully paid as follows, o.t 

18 an issue price of (JS$l 0.00 per Share: 

19 

20 

21 

22 

Name Number of Shares 

Robert Earl Lee 1,500,000 

23 It is further resolved that entries be made in the Register of Members and the Sole Director be 

24 instructed to prepare and sign and seal on behalf of the Company share certificates as follows: 

25 

26 Name Numbers of Shares Certificate Number 

27 Robert Earl Lec 1,500,000 010 

28 

29 The Register of Members ofFNC dated 12 April 2010 included 
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"Name of 

2 Member 

3 

4 [Mr Lee] 
5 
6 

Date of entry 

as Member 

8 Apr 2010 

Celio No issued Shares Issues 

010 1,500,000 

7 On 16 April 2010 a FNC Share Certificate which read:-

8 

Source 

of Shares 

Original 
Issue 

Amount Paid 

Thereon 

In Full" 

9 "THIS IS TO CERTIFY THAT Roberl Earl Lee is the registered holder of 1,500,000 Shares in 

10 the above-named Company subject to the Memorandum and Articles of Association thereof. 

11 EXECUTED on behalf of the said Company on the 16 day of April 2010" 

12 

] 3 was signed by Mr Lee under the following words in his handwriting:-

14 

15 "Received Original Cert 16/4/10 which was according tLJ BLJurJ Resolution 4/6/10:-

16 

17 On 2 Novemher 201 0 DL \!Iohammad sent a message to Mr Lee which included the following:-

18 

19 "In <lddition, I am preparing the balance sheet for our expenses in the last two years, this will be 

20 senl tu you aHer it has been audited by Gran[l] Thornton in Bahrain. As I informed you on the 

21 phone, the expenses of this mission in Bahrain over the last tWO years is exceeding three million 

22 dollars. Out of this expense, one million dollars have been received from you last September. 

23 At this point of time I am running on a negative budget and an urgent injec.tion of one million 

24 dollars is needed. It was agreed last year that you would send two million dollars for the 

25 operation. I like to also make it clear to you that yom expenses and our expenses has to be 

26 complied together and to be deducted from tilt; first insured person on our list." 

27 

28 On 30 Nov-ember 2010 Dr_ Mohammad wrote to Mr Lee enclosing "the proposed Service 

29 Agreement to be signed benveen RE Lee and FNC." Appendix 'A' contained a List of 

30 Operational Expenses for the Period October 1, 2010 up to December 31, 2010. 

31 On 3 December 2010 Mr Wotherspoon sent the following message to Dr. Mohammad:-
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"Mr. Lee provided me ... vith a copy of the proposed services agreement. As I believe he 

2 discussed with you, the hudget and staffmg plan require some revision as they are unnecessarily 

3 high at this point in time. 

4 

5 He would like me lu administer the 1inances and said that he agreed to share fifty percent of the 

6 future operating expenses with you. lIe asked me to fOlward wire inslructions (attached) for 

7 your records. Once the budget is finalized I will issue a capital call. Mr. Lce will provide a 

8 matching contribution when Fortune ~est's funds are received. 

9 

10 All invoices should be submitted to me for payment. 1 will set up a separate division to account 

11 for the operations unlil a mon: furmal structure is established and report to you monthly. I will 

12 eomnllmicate more detailed monthly procedures once things get started." 

13 

14 On 9 December 2010 Mr Wotherspoon sent the following message to Dr, Mohammad.:-

15 

16 "At your request we wired US$164,695 to fortulle Nest CUrpOnttillll Lo fund Mr. Lee's share of 

17 the October to December expenses. 

18 

19 We note that prior instnlctions directed funds be paid to Fortune Nest Ltd's accounL in Bahrain. 

20 The current wire was directed to Fonune Nest Corporarion's account which is the company :\tir. 

21 Lee made his personal investment in. 

22 

24 

25 

The inconsistency is creating accounting problems. We would appreciate clarification as these 

funds are to be used for the insurance program." 

26 E-mails were exchanged between Dr. Mohammad and Mr Wotherspoon on 8 and 20 January 

27 2011 on the subject oftbe operational expenses covering the period 1 January 2011- 30 March 

28 2011 and procedures for Operating Expenses. 

29 

30 On 23 Fehruary 2011 Miss Pom sent Dr. Mohammad an e-mail stating:-
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due to recent political instability in the Middle East, our earners are re-elevating their 

2 capacity for the Middle Eastern market. They are looking at placing temporary restrictions on 

3 certain cOlmtries which may include Bahrain. At this point we can still submit cases on Bahrain 

4 rc::;iJenls, however, depending on the longevity of the uprising, insurance capacity and price may 

5 be effected." 

6 

7 On 9 June 2011 Miss Dysland sent a message to Dr. MohRmmad:· 

8 

9 "Please see the attached demand notes payable to Mr. Robert E. Lee. 

10 

11 Would you be so kind as to pnnt two copies, sign one set and give to Me. Lee? " 

12 

] 3 Disputed Document C 

14 
15 The autherrtlclty of what purports to be a letter headed Fortune Nest from Dr. Mohammad to Mr 

16 Lee dated 12 June 2011 is disputed. 

17 

18 The letter reads:-

19 

20 "During our last meeting at Island Hotel in Fashion Island, YOll proposed me to sign a Tolling 

21 Agreement in related to your Investment in FNC where I promised you to check this matter with 

22 my lawyers and come to you. 

23 

24 As a result of my discussions with my lawyers, please understand the following 

25 

26 1. This Tolling Agreement will not be signed and recognized by me because this will create a 

27 contlict between the Company and other shareholders and it is also conflicting with the 

28 bylaws of the Company. 

29 2. Through our discussions in Dahrain 19lh Nov 2009, you insist that your investment in FNC 

30 must be kept Confidential and Private. Although you infonned you Chief Financial Officer 
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Mr. Rmce about this transaction. I assure you that I will keep my commitment of 

2 Confidentiality in order. 

J 3. As you know, they are 5 Million USD still need 10 paid to complete the aggregate purchase 

4 price of 15 million USD for your 1.5 Million Shares at an issue price of US$10.00 per share." 

5 On 18 June 2011 Mr Lee sent the following message to Dr. Mohammad:-

6 

7 "I have not heard from you since last Friday 6/10/11 when T advanced an additional personal 

8 loan to you and have not received any of the information you promised regarding the Middle 

9 East, Fortune Nest, Money, and Khaled. 

10 

11 I met with my attorney yesterday and was strongly advised to start action to recover advanced 

12 loans, funds etc .. 

13 

14 Starting next week while I am in Hong Kong and Singapore the legal process will commence 

15 along with additional requirements with the IRS." 

16 

17 A Confidential: FNC Valuation by Mr Lightman to Dr Mohammad was dated 26 .Iuly 2011. It 

18 concluded:-

19 

20 " ... Conclusion: 

21 

23 

Our preliminary projections indicate that FNC can generate gross profits of $2 billion by 2015 

and $10.5 hillion hy 2021 just on Bahrain Silicon VaUey. 

24 

25 Bahrain Silicon VaUey is expected to generate just 15% of the value creation as a whole for 

26 FNC. If this is ,he case, then FNC would be worth (dividing the gross profit by 0.15) 

27 

28 2015 $13 billion 

29 2012 $70 billion ... " 

30 

31 On 28 July 2011 Mr Lee's personal attorney, Mr Steers of Stoel Rives wTote to Or Mohammad:-
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" .. .1 am aware that Mr Lee has been requesting, for some time now, certain documents relating to 

2 Fortune Nest Corporation in his capacity as a shareholder. I am now reiterating those requests 

3 with urgency. Could you please have the following documents delivered to me immediately ... " 

4 

5 On 3 August 2011 Maples aml Ci;:lIJ~r, Hong Kong as Counsel to FNC replied:· 

6 

7 " ... Under Cayman Islands law, your client is entitled to receive copies of the Memorandum and 

8 Articles of Association of the Company (including any amendments), and copies of any special 

9 resolutions which are currently in force and which are annexed to or embodied in the Articles of 

10 Association. Copies of these documents are enclosed herewith. Kindly note that theses 

11 documents are confidential and may not bc disclosed by you.r dient tu iilly uther person. 

12 

13 In addition, our client can confirm that Dr Mohflmmed Abdel-Haq is the sole director of the 

14 Company. 

15 

16 In relation to thc othcr docwllcnt:s ""hidl you have requested, under Cayman Islands law yOUT 

17 client as a shareholder of the CompDny is not entitled to inspect or receive copies of such 

18 documents. In addition, item (5) of your list refers to filings made with the Registrar of matters 

19 including calls made, received and unpaid. shares forfeited and details of former shareholders. 

20 No sLLch filings are required to be made 'with the Registrar under Cayman Islands law. Similarly, 

21 your request at item (7) of your list refers to annual reports filed with the Registrar - again, there 

22 is no requirement for annual reports to be filed with the Registrar under Cayman Islands law .... " 

24 [Tt is common ground that Maples and Calder correctly set out the limit of the information to 

25 which a shareholder is entitled under Cayman Islands law in respect of a Cayman Islands 

26 exempted limited company.] 

27 

28 On 4 August 2011 Grant Thorton provided a Review (not an audit) headed:-

29 

30 "Fonune Nest Corporation 
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Review of expenses incurred in relation with REL-FNC, Cayman For the period from 20 May 

2 2008 to 30 June 2011." 

3 

4 On 11 August 2011 Miss Dysland \liTote to Dr. Mohammad:-

5 

6 "It has been over 60 days with no rcpayment on the two demand notes for personalluam given 

7 to you in Orange County, California. 

8 

t} Now asking for both notes $150,000 and $200,000 to be repaid immediately .. ." 

10 

lIOn 7 :\1ay 2012 Dr. Mohammad on behalf of FNC senL Call Notices to Mr Lee and Khaled 

12 calling for payment of US$S million and $30 million respectively. 

13 

14 Some uncertainly surrounds the "Unanimous Written Resolutions of the Sale Director" of FNC 

15 (Dr. Mohammad) dated 7 May 2012. Annex 1 and Annex 2 thereto were not produced, 

16 

17 On 6 June 2012 Maples on bchalfofFNC wrote to Appleby (acting for Mr Lee):-

18 

19 "You have requested our client to provide an explanation as to why the Company considers that 

20 the sum ofUS$5 million is due and payable in respect of your client's 1,500,000 shares in the 

21 Company (the "Shares"), ... 

22 

24 

25 

26 

27 

28 

29 

Our client informs us that the tenns of your client's invcstmcnt in the Company, including 

specifically the price of the Shares, were discussed and negotiated in considerable detail in 

numerous face-to-face meetings and telephone discussions between Dr. Mohammad and Mr Lee, 

over several months from December 2009 up to the date of issue of the Shares in April 2010. 

After such negotiations, me price ofUS$10.00 per Share was agreed between Dr. Mohammad on 

behalf of the Company and Mr Lee, and this was confimlcd by Dr. Mohammad to Mr Lee ooth 

at the time the Shares were issued and in subsequent correspondence. 
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Specifically, DL Mohammad met with Mr. Lee on 16 April 2010 in Hong Kong in order to hand 

2 to I\1r Lee the certificate for his Shares, and at that time Mr Lee countersigned the share 

3 certificate with the following words, which were written by Mr Lee in his own hand,vriting: 

4 

5 "Received Original Cert - 16/4/10 which was according to board resolutiou4/6/10 

6 Robert .... " .... " 

7 

8 The Witnesses 

9 
1 0 The following witnesses gave evidence orally:-

11 

12 Called by the Petitioner:-

13 

14 Mr McComb 

15 Miss Pora 

16 Mr. Wotherspoon 

17 Mr Lee (by video link) 

18 Miss DysJand (by video link) 

19 

20 Called by the Respondent:-

21 Mr Lightman 

22 Dr Mohammad 

23 Bana 

24 In addition affidavit evidence was admitted:-

25 

26 On behalf of the Petitioner:-

27 Khaled (27 December 2012 only). 

28 

29 On behalf of the Respondent:-

30 Shakt:r Nawwaf Abu-Kishk 

31 Nusser NU\\oWafAbu-Kishk 
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Waddah Al-Zireeni 

2 Enas J Al Zireeni Hajeer 

3 Khaled Suhil Hasan Arafeh 

4 SaJwa Nawak Shaker Abukeshek. 

5 

6 I was impressed by the evidence of Mr McComb, Miss Pora, Mr Wotherspoon and Miss 

7 Dysland. Their evidenc.e was generally consistenl with the contemporary documents. They 

8 struck me as a highly professional team who provided careful support to Mr. Lee. I accept t~e 

9 evidence they gave. 

10 

II Most regrettably Mr Lee has been seriously ill. He has undergone major surgery five times in 

12 the past nine months and there have been complications slowing his recovery, including chronic 

13 infection requinng frequent admissions to hospital. 

14 

15 Mr Lee gave evidence by video link, but this was only possible for about 20 minutes before a 

16 break was necessary. It wus not easy for COlUlScl for the RcspunJl:nl lo (.;w:s:s-ex1:lmine him in 

17 these circumstances. I make appropriate allowance for and take into account the difficulties that 

18 ML Moverley Smith faced in testing Mr. Lee's evidence. It was not possible to cross-examine in 

19 the manner and to the extent that would have been possible with a witness who was fit and well. 

20 Mr Moverley Smith cnticised Mr Lee for at one stage questioning the authenticity of certain 

21 documencs (not on his files) which he subsequently accepted he had signed. But given the 

22 absence of other documents from his files and my findings as to the 3 disputed documents set out 

23 below, I do not consider that this criticism carnes the weight ascribed to it. 

24 

25 In my view Mr Lee was doing his best to assist the court despite his illness. His evidence was 

26 generally consistent with and supported by the contemporary documents. 

27 

28 In particular (but without limitation) I accept Mr Lec's evidence III the following central 

29 respects. 

30 

31 hrstly in his second attidavit he said:-
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"It waf; (hiring this November [2009] trip that Mohammad changed tack. Prior to Ihis trip he had 

2 been telling me that he w,mted me to invest in [F\1C] hecame he wanted me to be his partner in 

3 all of his ventures; at some point during or after the luncheon meeting I attended in Abu Dhabi 

4 ht: luld me that he needed me to make an investment in the Company because it would not only 

5 cement our relationship but it would show the Bahraini Royal family that I had faith in 

6 Mohammad, his company and the region and that it would help in obtaining the licence which 

7 the Joint Venture needed_ So for me the nature of the opportunity to invest in the Company 

8 changed from an opportunity to become Mohammad's business partner in a wider range of 

9 businesses to an integral part of the plan to get the licence for the Joint Venture and to get the 

10 illsuranct: busine.ss started in the Middle East." 

II 

11 Secondly, again in his affidavit evidence Mr. Lee said in relation to the share certificate he 

13 received on 16 April 20 lO:-

14 

15 "While I now accept that I must have signed the stock certit1cate and that the phrase is in my 

16 handwriting, I never received a coPy of that receipt. It wa:s nut :sugge~ted to me at any time prior 

17 to 2012 that I had agreed to invest $15m ruther than $IOm in thc Company. That would have 

1 R heen a shocking piece of information. I would have questioned and then disputed the suggestion 

19 as I did in 2012. This would have produced documents and events that would have left a clear 

20 recollection in my mind. It was not suggested to me that by signing the certificate I was agreeing 

21 to provide a further $5 million, still less that if I did not provide a further $5 million then the 

22 shares that I had acquircd for $10 million would be forfeited." 

23 

24 I regret to say that Dr. Mohammad was a most umati<;factory witness in numerous respects. On 

25 several occasions his oral evidence was inconsistent v.1th (a) the evidence he had given on 

26 affidavit; (b) what had been said in letters written by the Respondent's attorneys; (c) the 

27 contemporary documents; and (d) tht: agrt:oo Case Memorandum. There are numerous examples 

28 where, had he disputed what was written by or on behalf of Mr Lee or RELI, one would have 

29 expected him to say so, by letter or e-mail. I find on the balance of probabilities that 3 separate 

30 documents which he said he signed were not authentic (see below). 
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for finding that Dr. Mohammad lacked credibility as a witness and my findings as to the 3 

2 disputed doclll1lent~L 

3 

4 Mr. Lightman's informal valuation of FNC in July 2011 was not in my optmon based on 

5 commercial realily, in the absence of evidence that FNC had the contractual rights etc necessary 

6 to make the vast sums he referred to. 

7 

8 Bana's involvement in the relevant events was limited. BUl the part she played as her father's 

9 highly intelligent and loyal daughter in my view went beyond the very limited role she described 

10 when giving evidence. The best example of her true role was her participation in the meeting 

11 with Vinson and Elkins on 25 August 2008 (see their letter of 27 August 2008) 

12 

13 Dr. Mohammad's credibility as a witness 

14 

15 In my opinion Dr. Mohammad lacked credibility as a witness for (among others) the following 

16 reasons. 

17 

18 

19 
20 

21 

22 

24 

25 

26 
27 

28 

29 

Payment 4 - Mr Lee's payment of$10 million to FNC in respect ofthe purchase of shares. 

1. On 8 December 2009 Mr Lee paid $10 million to FNC in respect of purchase uf shares in the 

Company (Payment 4). On 12 January 2010 S9.27 million was v.ithdrawn from FKC's account 

and transferred to Dr. Mohammad's personal account in Bahrain (see Annex 3). Despite the 

third paragraph of the Respondent's attorneys' letter of 18 October 2012, the Petitioner did not 

learn of the transfer until late December 2012 as a result of late discovery. Dr Mohammad's 

founh affidavit of 13 January 2013 said:-

"I understand from the Case Memorandum which has been filed in these proceedings that Mr 

Lee is challenging the basis for the transfer of US$9,274,980 from the aCcOlU1t held by the 

Company at Standard Chartered Bank in Bahrain, to my ovm personal account. Mr Lee seems to 

30 be suggesting that those funds (as well as the balance of his investment in t~he;J~!£:,ny) hflve 

31 not been properly accounted for by the Company". 
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On 22 January 2013 FNC by Dr Mohammad was ordered to provide on 23 January 2013, an 

2 affidavit stating whether any of the personal bank statements of Dr Mohammad for the account 

3 into which $9,274,980 was paid (only to the extent of showing the use to which the said amount 

4 was put), are or have at any time been in its possession, custody or power, and if no longer in its 

5 possession, custody ur powt:r when it paned with them and what has become of them. 

6 

7 In the event no such documents were di.;;closed. It must have been obvious to Dr. Mohammad 

8 from at the latest 13 January (see paragraph 5 of his fourth affidavit) that ~uch documents were 

9 highly material. I make appropriate allowance for the difficulties of obtaining documents from 

10 banks (and to a lesser extent auditors). But if proper records were kept by F.\IC and Dr. 

11 Mohammad it should bave been possible 10 Ji~clu:::;e lhe material documents. 

12 

13 In his fourth aftidavit Dr Mohammad sought to explain the reasons for transferring $9.27m to his 

14 personal account. He said:-

15 

16 "First, thl,; u{,;(.;uunl hdJ by the Company a( Standard Chmtered Bank is all offshore dLI,;OunL A~ 

17 such, there are restrictions imposed in Bahrain on how that account can be used which preclude 

18 it from being operated as a current account. For example, the Offshore Account does not have 

19 many basic features that are needed for ordinary business practices such a" the llse of a cheqlle 

20 book. Further, the account does not have an overdraft facility. These limitations would 

21 

22 

24 

unnecessarily inhibit that Company's opemtions. My personal accoun1 is a current account. A 

transfer to that account has enabled me to aUeml to ih!; Company's financial affairs with much 

more ease and convenience." 

25 He also referred to a desire to protect the account from being frozen by third parties, onerous 

26 regula10ry requirements of Habraini banks and the importance of preserving the assets of the 

27 Company. 

28 

29 Dr Mohammad was cross-examined as to why the sum of $9.27m was transferred to his personal 

30 account. It was pointed out to him that the statement of FNC's account from which the transfer 

31 of $9.27m was made, described the account as a "US Dollar Current Account". 
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Dr Mohammad's oral evidence UIl Ihi~ ~ubjecl wa~ inconsistent and unsatisfactory. At one point 

2 in answer to the question:-

1 

4 "I'm asking if you're saying this ... company in fact operated its everyday banking through your 

5 personal account?" 

6 

7 He said;-

8 

9 "Well, for certain purposes, yes .... Because it was nece:,>~ary to do thi~." 

10 

11 A cash payment of$1 0 million by FNL for shares ill Fl\C'! 

12 
13 2. Dr. Mohammad's answers to the question:-

14 

15 "Was there or wasn't there a cash payment of$10 million by FNL for shares in the Cayman 

16 company?" 

17 

18 were in my opinion evasive (see the transcript for 18 January 2013 pages 239 to 246). 

19 

20 The call notice to Khaled. 

21 
22 3. On 7 May 2012 Dr Muharnrnwj un b\;!half FNC ~nl a Call Nulice lu Khaled calling for 

23 payment of $30 million. The Call Notice rcad:-

74 

25 "We hereby call upon you to pay to the Company the following amount which is unpaid on your 

26 shares and which is now due and payable by you to the Company. 

27 
28 Nwnber of ordinary shares held by you: 

29 AmOlmt now due and payable and subject to this call: 

30 Due date: 
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A Written Resolution dated 18 March 2008 resolved that 3 million shares in FJ\C (Cayman) be 

2 allotted and i"slJed to Kh<tled 8S fully paid at an issue pnce of US$1.00 at par. 

3 

4 Dr. Mohammad was asked in cross-examination:-

5 '"I[the shares are issued at a dollar a share and that dollar isn't paid, then the maximum calilhat 

6 can made on those is a dollar a share?" 

7 

8 He answered 

9 
10 "I don't know about this what you're talking abollt." 

II 

12 I refer to the full transcript of his cross-examination on this JXlint. His answers were evasive and 

13 wrong. 

14 

15 11 was pointed out to Dr. Mohammad that there was no credit in the call for the US$500,OOO 

16 which he had said Khaled had paid for shares in January 2009. His answers were again most 

17 unsatistactory. 

18 
19 
20 Khaled designated US representative? 

21 
22 4. A list of officers and directors of Fortune 1\'e~t COTJX!ration l\ev8da for the filing :(:eriod May 

23 2008 to May 2009 showed Dr. Mohammad as President, Bana as Secretary and Khaled as 

24 Treasurer. 

2S 

26 When asked in eross-examination:-

27 

28 "You designated Khaled the United States repre5entative for Fomme Nest Corporation, didn't 

2'1 you'! 

30 

31 Dr Mohammad replied:-
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"No". 

2 

3 This answer was inconsistent with an Wlda1ed letter from Dr. Mohammad:-

4 

5 "To: Khaled Abu-Kishek 

6 Board of Director u.s. & Middle East Representative 

7 Fortune Nest Corporation" 

8 
9 Dr. Mohammad said that he did not approve the letter in this format, but he had signed it. I find 

10 that he did designate Khaled US Repn::sentative faT FNC Nevada. 

Il 

12 Payments I and 2 

13 
14 5. As to payment I, at one point in his evidence Dr. Mohammed said that he knew about the 

15 payment in 2009 when Mr Lee brought him a promi5S01) nute in Bahraill. Later he said that he 

16 first learnt that $lmillion had been paid by RE Lee into FNC Nevada's account in ,June or July 

17 200R. Dr. Mohammad said:-

18 
19 "I believe Khaled ... lIsed the accotmt of the company to receive that million dollars for his 

20 commission. And I am happy for him." 

21 
22 When asked:-

23 
24 "you knew as soon as the million dollars came into the account that it was thereT' Dr. 

25 Mohammad's answers were evasive. 

26 

27 Given the payments from FNe Nevaua's w.;l,;uunllu Dr. Mohammad and members of his family 

28 (see Annex 1) which started the very day Payment I was paid into the account, the 

29 ovenvhelming probability is that Dr. Mohammad knew of Payment 1 as soon as it was made. 

30 Dr. \1oharnmad's evidence that Payment I represented a commission payment to Khaled (and 

31 that the payments from FNC Nevada's accOlUlt to Dr. Mohammad and members of his family 

32 were because Khaled owed millions of dollars to Dr. Mohammad), was in all the circumstances 

33 contrary to thc contemporary documents and the probabilities. 
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I do not accept his evidence in this respect. 

2 

3 I make similar findings in respect of Payment 2. In the case of Payment 2 the contemporary 

4 docwnents are particularly telling. Payment 2 was made on 22 September 2008. On the very 

5 same day Mr Wotherspoon sent lilt: email tu Khaled quoted above attaching Promissory Notes. 

6 Further Mr Wotherspoon's message of 21 September 2009 to Khaled (with a copy to Dr. 

7 Mohammad) quoted above, was not contradicted in any message by Khaled or Dr. Mohammad at 

8 the time. 

y 

10 Payments 7, 8 and 9 

11 
12 6. The Petitioner's case in relation to Payments 7, 8 and 9 is supported by the markings of 

13 "Loan" on the records kept by RELI and Miss Dysland's emaib 10 Dr. MuhamIDml uf 9 Jum: 

14 2011 (with 2 demand Notes attached). The Petitioner's figures for the first t",o personal Loans 

15 (Payments 7 and 8, $150.000 and $200,000) were shown to be correct-

16 

17 Dr. Mohammad's evidence on the subject ofthe loans was hopelessly inconsistent. When cross-

18 examined he said that the loans were not loans but payments of expenses by Mr Lee in respect of 

19 a busllless Live Business Settlement, a business completely separate from the Joint Venture. 

20 

21 It was pointed out to Dr. Mohammad that his oral evidence in cross-examination was contrary to 

22 (a) the pleaded case in paragraph 45(b) of the Defence to the Amended Petition ("These funds 

23 were paid to meet expenses which had been incurred in furtherance ofthe Joint Venture. They 

24 were paid into Dr. Mohammad's personal account to reimburse him for monies which he had 

25 already expended in the Joint Venture, on behalf of RELI;" and (b) paragraphs 120 and 121 of 

2fi his second affidavit (":\Ilr Lee advanced me US$50,000 which was paid to meet expenses that 

27 had been incurred in furtherance of the Joint Venture. They were paid into my personal account 

28 to reimburse me for monies that 1 had already expended in the Joint Venture, on behalt of 

29 RELl.'· and "Mr Lee iidvi:mced me $350,000 and these funds were paid to meet expenses that had 

30 been incurred in furtherance ofthc Joint Venture"). 

31 
32 Dr. Mohammad's evidence in response was as follows:-

65 of BO 



1 "I agree with what I wrote. [in my second affidavit] I stick to what I wrote. . .. 

2 

3 Q So if what you wrote is the truth, ... what you told His Lordship a moment ago is not true ... ? 

4 

5 A 1 did say to His Lordship [these were payments incurred in connecLiun with a whully separiitc: 

6 business venture] and I stick also to that. And that business was a completely different business, 

7 and this affidavit said that, also I stick to it, so that's my problem. 

8 

9 Q I think there's a logical impossibility there. They can't both be true on the one hand, for the 

10 joint venture and on the other hand for a wholly separate business. Can you explain what you 

11 mean? 

12 

13 A Counsel, it's written what is ,",Titten here. Thi" i~ my affidavit, T stick to it, and I explain to 

14 His Lordship about those loans for what and that is my position. 

IS 

16 Q Well, I suggest to you the reason you've given two wnilicting .::xplunalions i~ b\.:\.:i;1u:;\.: yuu 

17 are not telling I1is Lordship the truth about what those payments were for and you've become 

18 confused. 

19 

20 A Continue" 

21 

22 The following day Dr. Mohammad said that the answers he gave to the effect that Payments 7, 8 

23 and 9 were in relation to the Life Settlement Venture were \\-Tong and that these payments related 

24 to the Joint Venture_ 

25 

26 Payments totalling :))500,000 from tNC Nevada to FNC (Cayman) 

27 
28 7. Annex I shows two payments from the accolUlt ofFNC Nevada to FNC (Cayman) in January 

29 2009 of $250,000 each. 

30 

31 When cross-examined about these payments Dr. Mohammad said:-
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1 "the two payments represented payment of half £l million dollars by [KhalcdJ for the purchase 

2 price of shares that were is'>ued to him in F"\I"C (Cayman)." 

J 

4 When asked:-

5 

6 "If Cayman Fortune Nest had received a half million dollars from [Khaled] as paymenl fur his 

7 shares, the Cayman Fortune )Jest would have documents that recorded that, wouldn't it?" 

8 Dr. Mohammad replied:-

9 

10 "Yes, we have recorded those documents ... , These documents are under the control of my 

11 auditors." 

12 

1.1 A Written Resolution of the Sole Director of FNC (Cayman) signed by Dr. Mohammad and 

\ 4 dated 18 March 2008 resolved that 

15 

16 "j'urlhcr shares be allotted and issued as fully pa.id and non assessable as follows, aL an issue 

17 price of US$l.OO at par .... 

18 

19 

20 

21 

22 

Khaled... 3,UOO,000 

23 ... entries be made in the Register of Members and any Director be instructed to prepare and sign 

24 and seal on behalf of the Company a share certificate as follows: 

25 

26 Name Number of Shares 

27 Khaled 3,000,000 

28 

Certificate Number 

002 

29 I find that in the light of all the evidence before the court (including without limitation the call 

30 notice addressed to Khaled see above), Dr Mohammad's evidence in relation to the payment of 

31 US$500,OOO in January 2009 from the account of FNC Nevada to Fl\C (Cayman) was contrary 
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to the probabilities, In the course of the trial (on 22 January) the Respondent produced two 

2 pages which purported to be Company Records of FNC dated 8 and 13 January 2009 showing 

3 receipt of the 2 payments of $250,000 from Khaled as "installment paymentfsl" for shares. I 

4 :fmd these records were probably not made on Ihe dates they bear. They appear to be recently 

5 produced documents. 

6 

7 Expenses 

8 
9 8, I do nol accept Dr. Mohammad's purported explanation of inconsistencies between (a) the 

10 List of Operational Expenses 1 October 2010 to 31 December 2010 (Appendix A to Dr. 

11 Mohammad·s letter to Mr Lee of 30 November 2010) and (b) Stunmary of Expenses incurred 20 

12 May 2008 to 30 June 2011 (page 3 of the Grant Thornton Report). 

13 

14 The Three Documents where authenticity is disputed 

15 

16 The Petitioner challenges the authenticity of 3 documents:-

17 

18 (A) What purports to be a letter with enclosures headed Fortune Nest from Dr. Mohammad to Mr 

19 Lee on 27 October 2009 (C2 1162-1166). 

20 

21 (8) What purports to be u letter with enclosures headed Fortune Nest from Dr. Mohammad to Mr 

22 Leeon6Apri12010(C21243) 

23 

24 (C) What purports to be a letter headed Fortune Nest from Ur. Mohammad to Mr Lee dated 12 

25 June 2011 (C2 1349). 

26 

27 I refer to the quotations from these letters set out above. They are all highly material to the 

28 Respondent's case that Mr Lee agreed to pay, but failed to pay, a further $5 million 

29 

30 "to complete the aggregate purchase price of 15 million USD for your 1.5 million Shares at an 

31 issue price ofUSS10.00 per shrue." 

680f80 



(see the letter dated 12 June 2011). 

2 

3 The 3 disputed documents have not been found among Mr Lee's or RELI's records. I refer in 

4 this connection to the evidence of Miss Dysland and the other witnesses called by the Petitioner 

5 which I accept. 

6 

7 All 3 documents bear at the foot of the letters a 2 line addres.s bar under I:l line acrms the page. 

S This address bar does not appear on any of the other correspondence prior to 7 May 2012 when a 

9 call was made by FNC on Mr Lee to pay $5 million. 

10 

lIOn 20 November 2012 the Respondent's attorneys Ilameys wrotc to the Petitioner's uttomcys, 

12 stating that the three disputed documents:-

13 

14 "were all created on a computer belonging to the Diplomat Radisson Blu Hotel in 13ahratn." 

15 

16 This answer in practice preL:im.kJ all order for examination of the relevant computer. 

17 

18 A. As to disputed document A, Dr. Mohammed said when giving evidence that it was typed by 

19 his (male) secretary Basha on his computer (paid for by Dr. Mohammad) in the Wind Tower. 

20 ·When shown Harneys' letter of 20 November 2012 Dr. Mohammad said that document A 

21 was created at the Diplomat Radisson hotel by his daughter Tala, although FNC was 

22 operating out of offices at the Wind Tower at the time. 

23 

24 Dr. Mohammad was asked to compare the disputed document A with the Investment Agreement 

25 dated 19 November 2009:-

26 

27 ("I, Mr Robert Lee, am committr;::d tLJ invest into Fortune Nest Limited a Dritish Virgin Company 

28 and Fortune Nest Corporation a Cayman Island Company the amount of Ten Million U.S 

29 Dollars ... ") 

30 

31 He agreed that it was not until after 1 Y November that the investment became focused on FNC. 
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B. As to disputed document B, Dr Mohammad said that this document was prepared by his 

2 daughter at the Diplomat Radisson. When asked whether his daughter's computer or a 

3 computer in the business centre was used he said:-

4 

5 "the answer is that we use at that time the business centre computer." 

6 

7 When asked what happened to disputed document B after he signed it ?- Dr. Mohammad said hc 

8 gave it to the hotel to post. Dr. V10hammad added that he made a photocopy of the letter after he 

9 signed it in the Diplomat Radisson. 

10 

11 Dr. Mohammad was then referred to Harneys' letter of 14 December 2012 which said:-

12 

11 "Letters dated 6 April 201 0 and 12 June 2011 

14 

15 After these were printed and signed, they were then scanned in colour. The colour printer on 

16 which lhey wt:re cupied is in the uf1il;e~ ufG6 International in Bahrain". 

17 

18 C As to disputed document C, Dr. Mohammad said that this letter was prepared at the Holiday 

19 Inn Hotel, Fashion Island, California and typed by somebody in the business centre. He gave 

20 it to someone in the hotel to post. A copy of the original was (he said) made in the hotel. 

21 

22 When asked to explain how it was Hameys had said on 20 November 2012 that disputed 

23 document C was created on a computer belonging to the Diplomat Radisson in Bahrain? -Dr. 

24 Mohammad said that the letter of20 November was to this extent incorrect. 

25 

26 There are a number of respects in which the three disputed documents do not fit in Vliithfsit side 

27 by side with the Wldisputed contemporary documents or the manner in which lUldisputed 

28 contemporary ducurnent~ wt:re prepared ami sent. 

29 

30 Having carefully studied all the evidence, I find that the probabilities lead to the conclusion that 

31 the three disputed documents are not authentic. 
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1 Analysis and Conclusions 

2 

3 1 am of the opinion that it is just and equitable that FNC should be wound up for the following 

4 reasons. 

5 

6 In considering whether or not to make a winding-up order, the court has regard to all the 

7 circumstances of the cast as tslablisht=d by lht rnaltrial befmt lht courl at the hearing. This will 

8 involve the court considering primarily the contlicting interests and wishes of the opposing 

9 parties to the petition, whether creditors or contributories or the company itself. The court will 

10 consider those matters which constitute reasons \vhy the company should be wound up 

11 compulsorily, and those which constitute reasons why it should not be wound up. The court 

12 carries out a balancing exercise, giving such weight to the various factors as is appropriate in the 

13 particular casco (See Re Walter L Jacob and Co Ltd 1989 DeLe 345 Nicholls LJ at pp351-2). 

14 

15 The circumstances (If FNC as ihe}' affect the Petitioner. 

16 
17 The Petitioner's intere.d in the Company. 

18 

l'::l 1 will consider the following:-

20 

21 Standing 

22 Loss of confidence in management due to a lack of probity on their part 

23 Oppression 

24 

25 Standing 

26 

27 Mr. Lee paid $IOm to purchase shares in FNC on 7 December 2009 (Payment 4). He should 

2R hflve been issned with fl share certiticate in December 2009. It \\rill be remembered that a FNC 

29 Written Resolution of the sole director of FNC dated 6 April 201 0 signed by Dr. Mohammad 

30 read:-
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1 "Allotment Shares 

2 

3 It is hereby resolved that the following shares ... be allotted and issued as fully paid as follows, at 

4 an issue price of US$l 0.00 per Share: 

5 

6 

7 

8 

"Name 

Robert Earl Lee 

Number of Shares 

1,500,000 

9 It is further resolved that entries be made in the Register of Members and the Sale Director be 

10 instrucled to prepare and sign and seal on behalfof the Company share certificates as follows: 

11 

12 Name Numbers of Shares Certificate Number 

13 Robert Earl Lee 1,500,000 010 " 

14 
15 [Emphasis Added] 

16 

17 I tind that the Written Resolution of 6 April20lU accurately recorded the position as at that date 

18 and as at December 2009. 1.5 million shares in FNC were allotted and issued to Mr. Lee as 

19 "fully paid". "Fully paid" meant that there was nothing further to pay on the shares. The 

20 Written Resolution reflected the position in April 2010 and it did not change subsequently. 

21 

22 Although:vlr Lee signed the share certificate on 16 April 2010 I find that he was not provided 

23 with a copy of the document he signed. In Apri120IO Mr Lee trusted Dr. Mohammad. 

24 

25 I accept Mr Lee's evidence:-

26 

27 "It was not suggested to me at any time prior to 2012 that I had agreed to invest $15m rather than 

28 $lOm In the Company. That would have been a shocking piece of information. I would have 

29 questioned and then di.spuled the suggestion as I did in 2012. This wuuld havt: product:d 

30 documents and events that WOLJld have left a clear recollection in my mind. It was not suggested 

31 to me that by signing the certificate I was agreeing to provide a further $5 million, still Jess that if 
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1 I did not provide a further $5 milliun then the shares that I had acquired for $10 million would be 

2 forfeited." 

3 

4 It is highly significant that (apart from the disputed documents) there is no suggestion in any 

5 ",Titten communication between Dr. Mohammad and Mr Lee between April 2010 and 2012 that 

6 any sum was outstanding from Mr Lee in respect of shares in FN C. 

7 

8 I find that Mr Lee never agreed to pay any further sums in respect of the 1.5 million "fully paid" 

9 shares. 

10 

11 I repeat my findings under the heading - 'The three documents where authenticity is dispuced'. 

12 

13 TI1e threat and purported attempt to forfeit Mr Lec's sharcholding in May 2012 was (as J find) 

14 contrived by Dr. Mohammad relying on documents that were to his knowledge not authentic and 

15 an alleged agreement (to invest a further $5 million) which was, to his knowledge. never made. 

16 

17 In all the circumstances Mr Lee has the necessary standing to petition to wind up FNC. 

18 

19 Just and Equitable 

20 

21 I apply the legal principles set out above. 

22 

23 I remind myself that Lord Wilberforce said in Ebrahirni that the tendency to I,;rt:att: categories or 

24 headings under which cases must be brought (here under Section 92) is undesirable. 

25 

26 Loss of confidence in management due to a lack of probity on their part 

27 

28 The court may wmd a company up if the members have justifiably lost contidence in its directors 

29 based on a lack of probity in the cunduct of the company's affairs. This lack of confidence must 

30 be grounded on conduct of the di.rectors in regard to the company's (i.e. FNC's) business. 
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The burden of proving a lack of probity is on the Petitioner. In order to justify the winding up of 

2 a company ""'hich is not a quasi-partnership company, lack of contidence in those in control of 

3 the company must be objectively justified by their lack of probity. 

4 

5 In the present case the queslion under this heading is-

G 

7 Has Mr lee justifiably lost confidence in Dr. Mnhammad (objectively justitied) by Dr 

8 Mohammad's lack of probity in the conduct of FNC's affairs/business? 

9 

10 j answer that question in the aftirmatiV"e because oftht= rolluwing:-

II 

12 (1) The threat and purported attempt to forfeit :\itr Lee's shareholding in May 2012 was (as I 

13 find) contrived by Dr. Mohammad, relying on documents that were to his knowledge not 

14 authentic and an alleged agreement (to invest a further $5 million) which was, to his 

15 knowledge, never made. 

16 

17 (2) In December 2009 Mr Lee paid $10m to FKC for the purchase of shares in FNC (Payment 

18 4). The transfer by Dr. Mohammad in J,'lnuary 201 0 of $9.27m out of FNC's account to his 

19 personal account was not in keeping with his duty as Director ofFNC to keep I'NC's assets 

20 separate from his own assets. f do not accept the reasons he gave for the (ransfer to hi~ 

21 personal account. Dr. Mohammad has failed to J.i:;dose documents which would show what 

22 the $9.27 III was used for. I have to assess the credibility of Dr. Mohammad's evidence as to 

23 what the $9.27m was used for (in the absence of disclosure of relevant documents). I refer to 

24 my rea"on.<; set out above (under the heading 'Dr. Mohammad's credibility as a witness') lor 

25 my finding that Dr. Mohammad lacked credibil1ty as a witness. In the absence of docurnems 

26 that show what the $9.27m was used for, I find on the balance or probabil ities that at least a 

27 significant part of that sum was not used for the proper purposes of FNC. 

28 

29 If (I) or (2) above stood alone they would be sufficient to justify an affirmative answer to the 

10 question set out above. 

740flW 



Oppres:sion 

2 
:1 The threat and purported attempt to forfeit Mr Lee's shareholding in May 2012 \vas (as I find) 

4 contrived by Dr. Mohammad, relying on documents that were to his knowledge not authentic and 

5 an alleged agreement (to invest a timher $5 million) which was, to his knowledge, never made. 

6 This is a clear example of oppression. 

7 

8 Dr. Mohammad had a dominant power in FNC. The contrived threat and attempt to forfeit Mr 

9 Lee's shareholding in May 2012 was unfair, burdensome, hrlrsh and wrongful to Mr Lee and 

10 lacked that degree of probity that Mr Lee was entitled to expect in the conduct of the Company's 

11 affairs. Mr Lee was constrained to submit to or subject to something which was unfair to him as 

12 a result of an overbearing a!.:l or atliluJe on the part of Dr. Mohammad. 

13 

14 In view of my findings set out above ;n relation to loss of confidence due to a lack of probity and 

15 oppression, it IS unnecessary 10 consider the competing submissions as to the need for an 

16 investigation and quasi-partnership. 

17 

18 Although I have considered loss of confidence due to lack ofprubity and oppression separately, I 

19 prefer to say that for the reasons set out under the two headings, it is just and equitable that the 

20 Company should be wound up. 

21 
22 
23 The opposition of other members. 
24 
25 
26 The Petition is opposed by FNL, FNC, Dr. Mohammad, Mr Lightman and 
27 
28 Shaker Nawwaf Abu-Kishk 

29 Nasser Nawwaf Abu-Kishk 

30 WaddahAI-Zireeni 

31 Enas J Al Zireeni Hajeer 

32 Khaled Suhil Hasan Arafeh and 

33 Salwa Nawak Shaker Abukeshek. 

34 Khaled supports the Petition. 
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1 (I refer to and repeat my findings in relation to the call notice to Khaled). 

2 

3 The drastic character of the remedy. 

4 
5 I remind myself and expressly take into account the drastic character of the remedy. In doing so 

6 I have (without limitation) taken into accolUlt the following authorities 

7 

8 Lord Wilberforce said in Cumberland Holdings Ltd v Washington H Soul Pattinson and Co Ltd 

9 (1977) 13 ALR 561 at pp 566-7 " ... to vr'ind up a successful and prosperous company and one 

10 which is properly managed must clearly be an extreme step and must require a strong case to be 

11 made" 

12 

13 In Re Walter L Jacob and Co Ltd supra Nicholls LJ agreed, al P 354: 

14 
15 "that to wind up an active company compulsorily is a serious step, and he who asserts that it is 

16 just and equitable for the court to take that step must put forward and establish reasons which 

17 have a weight justifying the court taking that step." 

18 

J 9 The availability of alternative remedies. 

2U 

21 As to alternative remedies I do not consider that an alternative remedy unJer Sectiun 95(3) is 

22 appropriate in all thc circumstances ofthc present casco 

24 I am not of the opinion in all the circumstances of the present case that the Petitioner is acting 

25 unreasonably in seeking a winding-up order, rather than pursuing one or more of the alternative 

26 remedies proposed by Mr Moverley Smith on behalf of the Respondent. 

27 

28 The Petitioner's own responsibilitr for the Company's circumstances. 

29 

30 This consideration does not apply in the present case. 
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2 
3 

4 

5 

6 

7 

8 
9 

10 
11 
12 
13 
14 
15 

Conclusion 

IIaving carried out lhe balancing exercise referred to by )1icholls U (as he [hen \'v'as) in Re 

Walter L Jacob and Co Ltd i.t is my opinion that it is just and equitable that FNC should be 

wOlmd up tor the reasons set out above and I so order. The balancing exercise in my judgment 

comes down finnly in favour of the conclusion that FNC should be wound up in the 

circumstances described above, 

Dated this 5th day of February 2013 

The Hon. Mr. Justice Peter Cresswell 
Judge of the Grand Court 
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4 

Fortune Ntst Corporolion - FSD 88 of2012 
Annex 1 to Case Memorandum 

~o,,' ""olu,,", c'''que wllh;..-al, and ",tr.Jrawal, o1le .. "an 12,00000 
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2 
3 
4 

Fortune Nl"sl Corporation - FSD 88 anOn 
Anne:.: 2 to C~se Memorandum 

Schedule of Transfers tolfrom account in tbe name of Fortune Nest Ltd at Stanclard Chartered B~nk, Bahrain 

D D P"vmenl PavrnDnt " ,~ "Ie c>;<.;copt,,,,, Out In 0",5 

.ILI 

5 Note: ex~ILdes payments in or out of less than $500. 
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