
I IN THE GRAND COURT OF TIlE CAY:\1AN ISLANDS 
2 HOLDEN ATG EORG E TOWN, GRAND CAYMAN 
3 
4 
5 
6 

CAUSE NO. FAM 180 of 2011 

7 
8 BETWEEN: 
9 

10 
I I 
12 
13 AND: 
14 
15 
16 
17 
18 
19 Appearances : 
20 
21 
22 
23 
24 
25 Bdore: 
26 
27 Heard : 
28 
29 Delivered: 

30 
3 I 

B 
PETITIONER 

B 
RESPONDENT 

Mr. Uavid McGrath of Samson & McGrath for th e 
Petitioner 

Mr. ShauD McCann of CampbelJs for the Res pondent 

Hon. Justice Williams 

IOI~ and 11 '" August 2012 

J81~ September 2012 

32 HEADNOTE 
33 
34 
35 Husband and Wife - Dil'Orce, financial pr()vi.~i()n and ancillary chifdre.n pmceedings~ 

36 Maintenance Pending Suit - Application by wife for CO!>'I.\' allowance to fund her legal 

37 costs - Revie\ ... of case law in re/arion 10 costs allowance orders - Application of Currey 

38 11. Currey [l007}} FLR 946 - Obiter: Effect oj Schedule J Children Law 011 

39 applicarions!or COSI allowance orders. 

Jut/gmt/II. Cause ""0. F'AM 180 of2011 - Jzl$llre Williams - 18.9.2() 12 
rage! 0[ 70 



2 

3 

4 

5 

(, 

7 

H 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

I. 

2. 

JUDGMENT 

I have before me a Summons filed by the Petitioner Mrs. B ("'the wi fe") dated 19L1 

June 2012. In the Summons lhe wife sought nn order that the Rcsp:>ndcnt Mr. B 

('lhe husband") "shall pay 10 [he Petitioner's al/orney within 14 do)'fl o/this order 

(J p{Jym(mf in resperl of her 07Jlsrrmding /pgal fees in the 1010/ sum of CiS70. 000 

and afurlher paymem ill respect oj the/llfll,-e legal COSlS lip fO fhe filial hearing ill 

the lolal sum ojCIS50,OOO. " 

Upon the Court emphasisi ng that allY !';usls alluwam:t: ordt::r must be viewed as 

being an element of an order for maintenance pending suit made to fund a party's 

legal costs of matrimonial proceedings. the wife refined the terms of the 

application. The order now sought. over and above maintenance pending suit 

already ordered. is for there to be an additional amount to reneet a legal cmt<; 

clement at the rate of CI$40,ODO 10 be paid b i· monthly, with the first payment 

being 60 days after the date of the order. The wi fe see ks three such payments 

which would tOIA I C I$120,OOO. The v.tire's unpaid fees as of 3 1 st July 20 12 were 

CJ$98,9GO. The husband's unpaid ft::t::sas of61h July 2012 wt:rc C I$71 ,585 but the 

Court was infonned thai the level reached at the time of the hearing was simil ar to 

that of the wife's. The Court has not recei ved a proper breakdown of either 

panics' fees 10 date. 

Judgmc"l. CQI,YC No. FAJIIBO o/2(}11 JU~fice W;llillmJ - l$.9.2fJI2 
rage 2 of70 
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6. 

The wi fe's app licat ion IS opposed b)' the husband who IS re presented by Mr. 

Shaun McCann. 

BACKGROUND 

On 16th December 20 11 [delivered an ex tempore ruling dea li ng with, amongst a 

num be r of other issues, an application by the wife fo r a sum from the husband 

IO\w rdS her legal costs. I ordered thai a sum ofC]$J7,500 be paid by the Ilusba nd . 

As thi s is intended to be a com prehens ive Judgment, reference will be made to 

parts of the earli er Judgment. 

The wife , an Amer i c~m nationa l, ma rried the hus band, a Cayman ian nationa l, on 

22no December 2008. There are two child ren of the marriage, a so n aged fi ve 

years and a daughter aged three years. The chi ldren, who have dual nationali ty, 

curre ntly res id e in the fonner matrimonial home with the mothe r in the Cayman 

Is lands and enjoy regul ar access with their father. 

The wife fi led her petiti on fo r di vorce on 11 th August 2011 , less than three years 

after th e date of the marriage. It is a short marriage . Regrettably. the proceedings 

therea fter have not progressed in a commendable m:lnner. In my ex tempore 

rulings deli vered in November and Dece mber 20 1 [ r comme nted that both parties 

should be encouraged to minimise the need to continua ll y seek the involveme nt of 

the Courts in dete rmi ning any matri monial iss ues that may arise. In these 

JUdgl'1EIlI. Cau'f! r.,'G, FAM 18') o!10i I - JlISlice /l'iffiams - 18.9.2()12 

P<1gt:) of 70 
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proceedings there have been an unusually high number of court appeara nces, with 

the part ies appearing to be unable to agree very little concerning the reasons for 

the breakdown of their marriage, as we ll as the v,;ay forward concerning fi nances 

ant..! what is in the best interests of the ir children . It is turning out to be one o f 

those dispiriting cases where, instead of spending substantial and disproportionate 

s um s on litigation, had the parties been able to resolve their differences at a more 

modes! and sensibl e level of costs, th l:Y wuukl havt:: pult:fll iall y been able: to put 

themselves in a position to ensure, if not for themselves then at the very leasl the 

financia l securi ty o f their young chi ldren. Mr. David V1cGrath . who appears o n 

behalf of the wife, when dealing with the manner in which the parties are 

li tigating and the resultant high level of fees succinctly states at paragraph 16 of 

his written submiss ions that "they make these choices at their own fil7ancial peri! 

and at the peril a/their children 's financial f uture. " 

The parties may. as these proc.;cellings plough on, find it appropriate to have 

regard to the concerns expressed by Munby 1 (as he then was) in KSO v, MJO 

ont! JMO r2009] 1 FLR 1036 011 paragraph 77 page 1053. He was clearly 

exasperated by the leve l of expenses being incurred in a number of ancillary relief 

proceedings and he referred to helpful earl ier judicial observat ions as follow'S: 

"In A v. A (No 2) (Ancillary Helief: Costs) /2U07) I! WNC 1810 (Fam). 

(2008J 1 FiR 1428, at para [269]. I obsf! rved that in fhal ca.w~ some .J 1.5% of 

JIlt/gmtllL ClIUH No. """AM 1800f201 I - JlIstice Wllliams - !8!J.}()12 
Page 4 of70 
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matrimonial assets of £2,669,7/5 had gone in cos/.}', I COnfinued a/ para 

[270r 

'It muy be fhal fhe "rm:gu" rich can q[lord to squander grOlesque 

sums in costs. The a/fusiol1 is, of course, to Moore v, Moore /20071 

EWCA Civ.J61. [2007] 2 FLR 339, al para [6]. Lesser morlals 

connor. Costs in roo many so-carled "big money" cases ~ in modern 

conditions many such case:; do not in Iruth involve "big " money al al! 

- are, as here, grossly disproportionate to either the amounts or the 

issues ar Slake, I have had occasion before 10 deplore rhe expendllure 

- one i.~ lempled In say the waste - of money in such ca.~e.~: ,~'ee, for 

example, Re G (Maillle"Ollce Pe"ding Suit) [2006] EWlIC 1834 

(Fom), [2007J I FLR 1674, al para [46j. O/her Judges have also 

expressed Iheir concerns. A \'ery recenl example is provided by Wood 

v. Has' {2007] EWHC 15!! (Farn) , [200 7J All ER (D) 198 (Juu), 

where, speaking 0/ a case which had been cmuiucred at "vast 

expense ", the Deputy Judge lamented that the late Air Charles 

Dickens was no longer alive fa write Q 21'1 century sequel to Bleak 

House. The simile. if I may say so. is all roo apr. The accusatory finger 

which in the 19rh ceT/lury was appropriately pointed at the High COllrt 

Chancery is, in the modern world, more appropriately pointed at the 

Family Division." 

Jzdgmrnr Cal<Se IVO. FAM / 80 a/ZO! ! ~ Jzl$lict IYil/iam$ - :8.9.2011 
Page 5 of70 
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Hav ing referred to the above, I note thaI it appears that (hI! t!st;alalion ill the level 

of cmts in the maner before me is being dri ven by the parties and not by those 

who represent them. 

S ince the filing of the Petili on in August 201 1 the Court has already been 

inundated with ap proximatel) Ihi rtct:1I dillerenl S ummonses. T he Court has had to 

consider almost the fu ll ambit of anc illary relief app licati ons inc luding two 

appl ications made under the Domestic Violence Law 20 10 - appl ications for 

maintenance pending su it for Ihe spouse and child - thnx applicatiuns for cost 

a llowances - applications for the paymcni of school fees , med ical COStS and 

matrimonial home expenses - app lications to vary mai ntenance pending suit . 

applicat ions to de fine access - applications fo r custody, care and con trol resulting 

from the children '~ removal from the wife's care by the Depa rtment of Child and 

Fam il y Services pursuant to place of safety orders - appli cat ion for temporary 

removal of the children OUI o f the juri sd iction - pending applicat io n to 

permane nt ly remove the ch ildren from the jurisd ictio n and pending Il rrl icalio n for 

financial anci lIar), relief with i ss u~ <Ui to di sclosure. Fo r the purpose of thi s 

Judgment I need not rehearse the nature o f these various applications in any great 

detail. 

The Court is still not in a position to list the fi nal ancillary relief. as there are still 

some outstanding issues as to disclos ure requiring attention, as well as a need to 

Judgment. Ca.,s~ No. f".lM 180012(11; Jusl.ct If'illial'u - /8.9.10/2 
Page 6 of70 



first conclude the pending child related applications. r ive days of court time has 

2 been allocated in December to hear the wife's application to permanently remove 

, 
0 the children from the jurisdicti on and, if necessary, any resultant children orders. 

4 The Co un has been informed that leading counsel from London ha:-. bet:n r~taim:d 

5 to represent the husband at the December hearing. 

6 

7 11. The current application for a costs allowance order is the third one to be 

8 considered during the course of these proceedings. On 18 August 2011 Quin J 

9 ordered thai the husband do pay C I$] 0,000 "by way of infer;", maimenance for 

10 legaljees" and that the wife's attorneys were to provide the husband's attorneys 

11 with a preliminary estimate account and breakdown of legal fees_ A s imilar 

12 application l:ame bt:fort: me on 16th Dt.::l:ember 2011. On that dale, aner 

13 considering the more lim ited case law then before me, ] was satisfied that the 

14 Court had the jurisd iction to make such an order, that the wife had established that 

15 she had mel th e required criteria in making such an order, that there were liquid 

16 funds available to the husband to make a payment for a costs allowance and that, 

17 having regard to both the parties' circumstances, it was just to add a cost 

18 componen t to the existing maintenance pending suit order. [ made an order for the 

19 pa yment ofC]$37,500 which amounted 10 75% oflhe total sum applied for by the 

20 wife, airing a conccrn about the limited breakdown of the levcl oftlle wife's costs 

21 provided to the Co urt. I indicated that both parties should feel able to pay that 

22 amount towards the li ability to their respective attorneys. I understand that both 

Judgmel1l. Cause No. FAM ! 8f1 or20ff - Justice 1VIIliams - fS.9.2f1f.! 
Page 7 of70 
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attorneys have si nce each been paid the sum of CI$37,500. The Court has been 

made aware that the husband has not paid his attorneys any amollnt over and 

above that amount to date, so thi s is not a situation where a husband has been 

discharging his fees liabilit y from hi s ass\!b whil st thl;! \Vif\:! ha::. been unable to do 

so. 

On 16111 December 20 11 the wife sought, pursuant to Section 20 (c) of the 

Matrimonial Causes Law, an order requiring the husband to pay $50,000 towards 

meeting her legal fees. In the skeleton argument filed by Ms. Dowse on behalf of 

the wife she stated that the payment was to "enable her to have representation/or 

her jonhcoming applications 10 remove the children permanently from the 

Cayman Islands and Jur flnul tmc:illury rdif1/" The fact that the projected cost 

fi gures that were given in December have now been found to be significantly 

insufficient does nol in itself present a bar to the wife seeking a later increased 

amount. These proceedings are a classic example of matrimonial proceedings 

mushrooming due to a number of unforeseen intervening applications and 

inaccurate time estimates for substantive hearings, resulting in a significant ri se in 

the predicted legal fees. The wife mentioned at paragraph 22 of her affidav it 

sworn on 29th November 20 11 that the order wa.c; sought hecause it was "in the 

interf1:il u/jllstic,:e Ihut she be emitfed (0 legal advice in order (0 be represented 

fully in these proceedings. " 

Judgmenl. C~use No. FAM 1i50 of 2011 - JuStIce Withams 18.9.2012 
Page S of70 
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13. At the December hearing the husband, during cross-examination, agreed that both 

parties required lega l rep resentation. He stated, when asked if it was appropriate 

for him to pay for both an at torney and a paralegal that 

"This is a serious maller, divorce .... I do nOI lake lightly, involves (1\.-0 

children, not in their beSI interest. I am a !;imple man. do the best I ran he.'il 

pos.\ible allorney to represent my children und mysdf .... {do n OI disagree 

that she need~ representation. "I 

14. The husband accepted that both parties had legal bills and that thest: will Ileed to 

be paid "Of some point. ,,} 

15. The Court conside red] a lener from the wi fe's attorneys dated 61h December 20 11 

in which the)' slal ed to their client: 

"/n all the circumstances o/this case our/inn is not in a position to enter into 

an agreemenl whereby you gran! us a charge over any se1l1emenl or award 

which you might receive. Obviously we can discuss funding oplions with yuu 

Gnd applicalions which you can make and Ihe court grant. " 

I Paragraph 33 Judgment 16" December 20 II 
! Paragraph 34 Judgment 16" December 20 11 
J Paragraph 23 Judgment 16" December 2011 

Judgment CalISe No. FAM '80 o/l()/ 1 ~Ju!ilire Wlfflurr.s - 18.9.2012 
Page 9 of70 



16. Having regard to th~ cont!;!nl o flhe lener and the wife's ora l ev idence that she was 

2 unable to enter into a Sears Tooth arrangement wi th her attorneys as we ll as the 

, 
J submissions made nnd ev idence received in thi s latest app lication, J am similarly 

4 sati sfied that such an arrangement wi th her current anomeys I:) :slillnot available 

5 to her. Despite the husband' s case being Ihat the wife is not entitled to an)' part of 

6 tlte assets under his control as they are not matri monial assets, he argues th3t she 

7 should have 'shopped around' to try and find and convince an alternat ive firm to 

8 represent her in these matrimonial proceed ings retained under a Sears Tooth 

9 charge arrangement. 

10 

I I 17. An impo rtant ractor stressed by the Ccurts in England and Wales is that a p.my i~ 

12 entitled to representation by a lawyer possessing the CO rlllllt;nsurale ability and 

11 experience to cond uct his di em's case. Although it may be a rgued that the part ies 

14 have not necessaril y done a ll they can to si mplify the financial matters, the varied 

15 a ppl ications pending before me are nOi straightforward in nalUre. Applications 10 

16 remove chil dren from the jurisdiction are recognised as be ing potentially com plex 

17 and lh(l\ is why in England and Wales such app li cati ons arc rese rved to the Hi gh 

18 Court Judge. This may also be one of the reasons why it appears that the husband 

19 is to be represented by lead ing counsel from England and Willes tn meet that 

20 application. \\;hen proceedings like loose befo re mt:: have progressed over many 

21 months it wou ld be unfa ir to expect a party to try to find a new attorney, who 

22 would have all the difficulties of comi ng up 10 speed wi th the case, because the 

Adgmm;. Calise No. FA.M IdOo/l(J11 jw;lice Wi/f.'ams - ,'IJ.SJ.20,'] 
Page; IOor70 
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current attorney is reasonably unwilling to enler into a Sears Tooth arrangement. 

Having regard to the nature of lhe issue as to whether property current ly under the 

husband 's cont rol can be regarded as matrimonial a~sets , it is unlikely that a firm 

experienced enough to recognise the complexity of the issue would be wi lling to 

take on the case on such a de layed potential payment arrangement. This is nOi the 

type of case referred to by Holman J inA v. A (ltIainteJJQjlee Pendillg Suit: Legal 

Fees) [200 11 FLR 377 at paragraph C Ull page 608 (.:unc~rning " 0 normal 

divorce" where ........ il may be possible /0 predict thaI Ihe wife wili receive an 

approximtlt(! "mounl of capilal. " I am sati sfied that the wife has demonstrated 

thaI she could not persuade her lega l representative to enter into a Sears Tooth 

charge and it would not be reasonable or fair for her to. in the circumstances of 

this case, embark upon the likely unsuccessful task of fi nding an attorney of the 

requisite experience who might be will ing to do so. Having reached this 

conclusion, [ \\Ii ll ;II a [;ller stage in this Judgment consider the position orlhe wife 

procuring legal adv ice by means of public funding. 

[n the December ex tempore Judgmenl4 
[ referred to the rollowing views 

expressed by Wilson J in Sears TOOlh (a Firm) v. PaYlle Hicks Beach (a Firm) 

[ 199712 FLR 11 6 31118H-119A: 

• At paragraph 25 

Juclg,./ellf. Cuu.re "'0. FA M {SO u{20// - JUJI;~l< Wil/ium, H.9.20/1 
Page 11 c r 70 
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... a grave and wide!'preud problem enc:uunfered increasingly in the 

Family Division: namely, how can a spouse, usually a wife. who is ineligible 

Jor legal aid bUI who has negligible capilal, secure legal advice and 

representation in order 10 pursue her right against the husband pClI"IicuJarly 

nne whn f.Ol rich. Iiligiou.'1 or obstructive or whose financial circumstances are 

c:omple;. or uuclear. " 

In the December Judgmen.-s I then went on to say thai, at thai time, it appeared as 

if the wife was unable to obtain legal a id . I ..:ummt:ntcd that there was some 

complexity to the husband's financial affairs but did not go as far as to say that he 

was litigious or obstruct ive or particularly rich . I did not find that the husband was 

paying huge sums on litigation. I am now aware that the husband's mother intends 

10 pay for leading counse l from London to represent him at the wife 's upcoming 

appli cation for permanent removal of her grandchildren. The Court has been 

infonned that the quantum of the payment could be in the region of C I$ IOO,OOO. 

Thi s means that the husband wi ll by Imt stage likely be paying far higher sums on 

litigat ion than the wife . Dt:~p i tt;: thi s. ootll parties accept that their respective legal 

fees 10 date are c urrently ai a simil ar level and neither hi ghlights a concern that 

the other's are excessive having regard to the worl: undertak.en to date . 

, At rarll.graJ1h~ 25 and 26 

J,.dgmml. C(JIlSti No. PAM /800/201 I - Arlic(' Il'j//;ams 18.P.l012 
Page 12 of 70 



20. At the hearing in December both of the parties stated that their legal fees were in 

2 the region of C]$50,OOO. The parties had not presented me with a breakdown of 

, , 1heir respective fees and therefore I was not in a position to undertake a rev iew as 

4 to the reasonableness of the figures. However, ill such c ircumstances it mighl bt: 

5 said that the best yardst ick is gained from comparing the fees of the parties and, if 

6 they arc simi lar, then that may be a good indication as to their reasonableness. Of 

7 course, if the leve l of one pany's COSts greatly exceeds the level of the other's, 

8 then that may be an indicator that their fees merit a fu ller explanat ion. In 

9 December I expressed the concern that I was not willing to deplete any available 

10 asset in the amount of CIS50,OOO without carrying out a proper review of a 

I I breakdov.11 of fees so ught and that is the reason why the [layment ordered wa" at 

12 approximately 75% of the level claimed. I stated at paragraph 29 of the Judgment: 

13 

14 "~I come 10 {his conclllsion as fleel it proper wilh such a sub~'fanliClJfigllre in 

15 a malrimonial maHer which may nOI be regarded as being a big-money ca~'e 

16 Ihal the COllrl should af least carry oul such review, and I say so nol because 

17 I see any merit in Mr. B 's contention that Als. Dowse and the firm olSampson 

18 & McGrath are not aCling in Ihe besl inleresl of their clienl and liligaling in 

19 such a way to benefit from the receipt of increased legal fees. ,,(, 

20 

b Paragraph 29 Judgment 16'" December 20! 1 

Judgmenl. Cau.!(' No. FAU 180 o/2011 - JII$llce Wlillcm! - 18.9.2011 
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21. I am satisfied that the parties should have been aware thai the COlirt views it to be 

required good practice for an application for maintenance pending suit with a 

costs element to be accompanied by a detai led cost estimate including a 

breakdown of past costs if also sought. At the very least I would have expected to 

have received a document similar to the "bill of costs" which the wife 's attomeys 

sent to the husband 's attorncy7 on 30th May 20 12 pursuant to the costs order of 

Henderson J al the April 2012 hearing. I note that the attorneys for the wife. 

although no dount seeking to find out what lega l fees had already been paid by the 

husband, recognized the relevance oCthe level and a breakdo\.VJ1 ofa party's fees, 

because as recently as 81~ June 2012 they wrote to the husband's attorney 

requesting "0 copy of all invoices raised in respect o/your client whelher paid or 

unpaid, 10 dale ." I am fortified in the view that a proper brt;:akduwll should be 

given by the sentiments expressed by Mr. Nicholas Mostyn QC (as he then was) 

who, when sitting as a Deputy Hi gh Court Judge in TL v. ML and Otlle,.s 

(AncjJfary Relief: Claim Against Assets of Extended FtlmilJ~ [2006] I FLR 

1263, stated at paragraph 130 " In every case J would expect fhal aJairly detailed 

estimate Of the CO!its expected 10 be incurred !ihould be produced." Ordinari ly the 

application is primarily made as to future costs, but in the matter befo re me it is 

requested to cO\ler work already done, so detailed breakdowns of hoth ra~t and 

future costs shou ld be provided, 

1 Exnibited at SCB1. Affidavit of husband sworn on 6'-' luly 2012 - Page 6391';81 bundle 

Judgment. CO/ise /','0. FAM ISO 'Jj''l/JII - Justice W!IIIams !8.'}.lUll 
Pilge 14 ur70 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

22. 

23. 

24. 

Despi te my disappointment thallne wife did nOl 'take onboard' my indicat ion, tht;: 

failure to do so is not necessa rily a bar to me making such an order, although the 

Court retains a d iscretion 1(1 do so in such circumstances, it is a facto r to take into 

account when assessing whether the amounts cluimt:d are reasonable and oughl lo 

be paid even if the wife has satisfied me of her inability to raise funds after I have 

conducted the "ol1erarching inquiry," 

I stated at paragraph 30 of Ihe December Judgment that "the issue in Ihi.<; case, if 

satisfied that ,he sough' fce~' are outstanding and / 0 a degree reasonable, is 

whether [here is a source from which any payment can be made by Mr. B. The 

CO llrl (If alllirnes musl have regard to ' he requirement of "equality of armJ, " 

affording each party a reasonable opporrurlity tu present their cuse." I 

considered. based on the evidence then beFore me, where the parties might be able 

to wise funds to pay their legal fees. I was at that time unable to determine 

whether the husband had IIny other potent ial source save for the CI$1 34.000 

disclosed in the Royal Bank of Canada account number •••. 

I indicated in paragraph 32 or my Judgment that : 

{'the parties al the final hearing lI'il/ need to look core/ully at fllf: curpurute 

structure payments made by any companieslbusines!.· entities that Mr. 8 has a 

possible connection with very carefully. What is c.·lear Jodoy though is fhal Air 

.'mfgl'uml. CUUIt: 1>,'0. FAM fS? Of 10; 1 - JuS/Ice WI:flomJ - 18.$.10/} 
Page 1.5 of 70 
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26. 

B':\" position is different to Mrs. B 's. Mr. B has financial independence. He is 

the one who i.l" cOnlrnlfing Ihe hank aCCOUnf. He i.~ fin/ living in financial 

isolation in Coynan, and fortunately Mr, B is embraced by commendably 

supported family, as evidenced by the retaining of evidence from Philip 

Rabinowitz, a Floridian attorney, to assist his position in these proceedings . .. 

At the December 20 11 hearing the husband info rmed the Court that he wou ld pay 

his legal bill ''from whatever is left in C/S/34, OOO account " and that his "intention 

is "wt I will payout of /hal accounl.·' '-laving heard that, I commented al 

paragraph 34 in my Judgment that, "Mr. B stated that Ihe contents of the accounl 

wa,.\: O)'¥ned by him hefore the marriage, inferring thaI it should not be seen as a 

matrimonial GXSef. In light of thaI contention and his con/enlion Ihal this is a 

shorl marriage and his submission that Mrs . n's view qf his financial wOrlh is 

incorrecl, as he nus no olher ;}' igniflcan/ Wise/s, if is not clear ",hat source he feels 

Ihai she will payJrom when he sU/f,gested she pays (her legal fee~), in his words, 

"oul of Ihe senlemenl " thaI will be available 10 her. " 

I then went on to say at paragraphs 35 and 36: 

"35. In this case, having regard /0 Mr. B's contention aboUl lack of signijic:anl 

assets save the bank account and (In the financial disclo.~ure currently bejore 

me, I um n()1 uble I() predict, as one may be able to do in most cases, Ihe 

Judgment. COIlse ,"io. F AM 180 0/2()! / - Justic/! W:lliams /8.9.2012 
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approximate amount of capital rhal Inc wife may receive of the hearing. " is 

submilfed Ihal Mrs. B is IIrtabfe to obtain a loan to cover her fees and her 

al/orneys hot'e slaled in 'he sKelelrlrl nrgllmenl ond letler of nih T>ecemher 201 J 

Ihal they are not willing fa rely upon allY deed of assignmellt of rights (0 

financial provision as in the Sears ToO/II case. 

"36. I am satisfied that Mrs. B does 110( h{(Ve sufficienl incotn f! or t:upilullo 

enable her 10 pay for her fmvyers and in Cayman is totally dependenl IIpon her 

maintenance paymclIIs. There arc funds in Ihc Royal Bank of Canada account 

and I am satisfied thar the paymenr by Mr. B /0 her legal fees should come from 

thaI account. TI,e amounl, Jar reasons already stated. at this stage, will be for 

CI$3 7,500 . .. 

It is agreed thal lhe funds in the Royal Bank of Canada accoun! are now depleted 

and this is no longer a source for pa)'ITIt:f1t u r a costs allowance order. There: is an 

issue as to how all of the funds in the account have been utilized, but that will be a 

matter ror consideration at the fi nal hearing. The issue as to whether the husband 

has the funds or the ability to rai se funds to pay a costs allowance order is a 

primary i"sue in (he applicat ion now before me. I wi ll cons ider that issue at a later 

stage herein. 

JII'Jgmenl. CmoSe No. FA'" 180 o!1011 - Justlre Willie",::,' 18,rJ.Z()/ Z 
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29. 

THE LAW 

The Court of Appea l held in Wicks l'. ""'ieks [1998] I FLR 470 that no statuTory 

powers existed to make an interim lump sum order and that the Courts in England 

and Wales had no inherent jurisdiction to do so. The position is the same in the 

Cayman Is lands under the Matrimonial Causes Law. Case law has devel oped in 

the absence of such jurisdiction and it has now become well-settled that a Court in 

England and Wal es or in the C:ayman 1 ~ land~ may award maintenance pending 

suit which includes an element to allow a party to pay legal fees. Hitherto. no 

thorough review of this developing case law appears to have been undertaken in 

ihe Courts in the Cayman Islands. Due to time constraints at the time I was unable 

to undertake such a review in my ex tempore Judgment on 16th Decembt:r 20 11. 

There is a need for such a n exercise to now be conducted. 

In A v. A (Mailltenan ce Pellding Suil: Provision for Legal Fees) [2001] 1 FLR 

377, Holman J wa<; tasked with cons idering whether s llch jurisdiction existed. The 

wife had been in receipt oflegal aid but , fo llowing the making of a maintenance 

pending suit order, her legal aid cert ificate was discharged. By the time the issue 

of maintenance pending suit legal costs applicati on came to court, her unpaid 

legal costs had reached £40,000. The wife had no income ami had beell dependent 

upon her husband during the marri age. The husband was pay ing large sums on his 

litigation . 

Judgmcnr. CrIlise .""0. FA M ISOo!lOII - JI/$/ice Williams - 11J.Y.2012 
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32. 

Holman J concluded that the word "maintenance" in Section 22 of the 

Matrimonial Causes Act 1973 was not restricted to matters that are ones of "daily 

living' and was wide enough to include a need to pay legal costs. He found that 

Ih~re wa.s no rl!ason why a l:uurt cuuld not im;lude all elen1t;1l1 ror costs when 

making an order fo r maintenance pend ing suit. Holman J stated at page 387: 

"She is locked into a biller Hfuggle with him, whose outcome is oj imense 

importance /0 her. She has acute need/or good legal representation in which 

her hnvycrs do 1101 have a/ways 10 be desperately economising re/alive to the 

husband. ., 

Hulman J r.;unlinut:J at page 382 stating that tile costs of the sui t were: 

Ajier the provision of a roof over he/" head and food in her mOil/h, the 

wife 's most urgent and pressing need and expense ... ... She simpfy cannot 

make any progress wifh the dominating issue in her life if ~'he cannot pa.'Y her 

la".,yers, and for this (he slale ".,.i!! not provide. " 

In A v. A , Holman J con clud ~d that the hu~hand could afford to make payments 

and that it was reasonable for him to do so. Acco rdingly, an order was made for 

maintenance pending suit at the mte of £7,750 per month co mprising two 

e lements : £3,750 toward s the wife's general li ving expense;; and £4 ,000 on her 

Judgment. (m.se No. /<-:4,'.1 180 of 2011 - JlIsl/ce Wi!flom.~ - i8.9.2011 
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34. 

underta king that she would pay it promptly to her so licitors on account of her 

costs of the proceedings to be credited aga inst the ultimate liab ility of the hus band 

to payor contri bute to her costs. 

In G v. G (Maintenance Pending Suit: Costs) [2003J 2 FLR 71. Charl es J 

fol lowed the approach luken in A ", A and endorsed Holman J 's interpretation of 

the word maintenance. Charles J did not accept or proceed on the basis of the 

h usb~nd's asserti ons that he was not abl e to pay. However. the Leamed Judge 

emphasised that the power was discretionary and there fore he was req uired to 

consider fairness between both parties by having regard to the advantages and 

disadvantages to the part ies that wo ul d flow from ma king or not making such an 

order. 

Thorpe LJ sitting in the Court of Appeal in the ease of Moses - Taiga 1'. Taiga 

[2006] 1 FLR 1263 endorsed the developing practice of making a n order fo r 

maintenance pending suit for costs and stated that such an app roach was both 

"pragmatic" and "sensible". The Peti tioner wife, pleadi ng El c ustomary marriage 

in Ni geria, petit ioned for di vo rce a nd sought anci llary re lie f and o rders under the 

Child ren Act 1989. The husband denied the ex istence of the marriage and 

chall enged the l.:uu rt' ::; juri::;di l.: tion. An interim order was made fo r mai ntenance 

pending suit which incl uded a component for the wife's lega l costs. On appeal the 

husband sought to cha ll enge on the basis that the cour1 lacked jurisd iction because 

Ju1igme>1/. Cause No. rAM IIJUQ/l{)! I - Jilt/ice "rYllliams - 18.9.1'111 
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there was no marnage and that England was not the appropriate forum and 

therefore payments for maintenance pending suit would not be recoverable if he 

won his case. The appeal was dism issed and it was held that the Cnurt had 

jurisdiction to make d iscret ionary orders fo r maintenance pending suit where 

there was a preliminary issue as to jurisdiction. The jurisdiction existed even 

where the existence of the marriage was an issue. [t was held that even in these 

circumstances the Court could include a componellt for legal costs in the 

maintenance pending suit order. Thorpe LJ stated at paragraph 18 that: 

"There i.~ manifestly a risk oj unjuslijied and irrecoverable payments, bill that 

has 10 be balanced against lhe risk oj denial of access 10 jusiice for the 

petitioner, !f she has not the means to sustain herself and the litigation 

pending ils delermina/ion. " 

Thorpe LJ at paragraph 25 of his Judgment set out the fo llowing principles; 

"in the J 9708 a peli/ioner who had nO assets whose only prospect of affluence lay 

in the au/come of her application Jor ancillary relief could easily find specialisl 

solicitors who would pursue her claim on legal aid. ThaI world has long since 

gone. In Ihose days a number of the leading spcda/isl ancillary relief firms could, 

as a matler of public duty, take on an admittedly smail number of legally-aided 

cases. Leading Jirms that would not lake legally-aided clients invariably had on 

J"Jgrmmr. CIlUl'C NQ. Ft/Iv/ 180 of lOI I JrlSrh'e Williams - IS.9.2012 
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arrangemenf IV pass slIch cases 10 highly competent firms Ihaf would do legal aid. 

2 All/hose supporl systems have disappeared. 'lhe modem realify is that the highly 

, 
0 .lpecia/i.'It sn/icil()rs and counsel necessary for the conduci of big-money cases will 

4 110 longer do publicly-funded work. So if the appliconf has nu us~'el.\' , can give no 

5 security for borrowinx, cannot f!:Uarantee an outcome lha! would enahle her /0 

6 enler info an arrangement such as Ihal which was upheld in Sears Tool" v. Payne 

7 Hicks Beach. Ihen there is no source of funding of [he litigation olher than Ihe 

8 approach (a the courl for a maintenance pending suil that will include a 

9 substanlial clement to fond the cos/ a/the litigation. Obviou~ly in all these cases 

10 (he domioonl safeguard against injusTice is 'he discretion of the trial Jlldge, and it 

II will only be in cases that are demonMraJed f{) he exceptional thai the courl will 

12 consider exercising the jurisdiclion /Jut I am in flO doubt that in such exceptional 

13 cases section 22 can in modern limes be construed to ex/end that far. " 

14 

15 36. Thorpe LJ appeared to be stating that the mak.ing of costs allowance orders should 

16 be confined to '"exceptional" cases. This part of Thorpe LJ 's JudbTJT1ent has been 

17 the subject of judicial comment as case law has developed. Thorpe U held that 

18 such an order was appropriate if the applicant: (i) had 110 assets; (i i) could not 

19 obtain a legal fees alone; (ii i) could not enter into a Sears Tooth deed with hi s/her 

20 attorney due to the uncertainty of the outcome of the proceed ings and (jv) was 

21 unable to obtain lega l aid at a level suitab le to provide adequate legal 

22 representation . 

Judgment. Couse No. FAM l80 or2011 - .JI/slla Wlllfam! - I 8.9 2012 
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38. 

Singer J in L-K I'. K (Brunets II Revised: .Maintenance Pem/ittg Suit) [2006J 2 

FLR 11 13 similarly recognised the need to consider potential i ,~ us tice to a 

husband if he were to prove that the F.ngli sh Court d id not have juri sdiction. 

Singer J, following Ihl: Court of Appear s decis ion in Moses-Taiga I I, Taiga, 

m~de an order for maintenance pending suit, including an element fo r the wife's 

lega l cu~ts having detennined, al paragraph 40, that the ba lance of unfairness 

would fall morc heavily on the wife than on the husband if the Court dec lined to 

make such an order, as she should not be expected to continue the litigati on in 

person. Singer J, in calT)'ing Oul this exercise, accepted that there \V3.S a ri sk of 

inj usti ce to the husband if he was ordered 10 fund the .... ife ·s litigation agai nst h im 

and thc n he succeeded on the jurisdiction issue, but he balanced this against thi s 

finding that the wile had no other means of paying her legal costs. 

In TL v. ML ami Other:. (A m;illury Relief: Claim AguinM Al':"elS of Extended 

Family) [2006] I FLR 1263 Mr. Mostyn QC confinned that the Coun had 

jurisd iction to award costs allowance orders. The husband in that case came from 

a wea lthy Greek shipping famil y. The husband and wife lived in London in a 

property regisrered in the husband 's brother's name. T he husband wo rked in the 

famil y business and wus paid through various offshore company bank accounts. 

The third respond ent was the husband's father and the second respo ndent was the 

hushand's hrothe r. The hllsbfllln cha ll enged the wife's contention that he 

bene ficially owned the property and Ihe bank accounts. The wife in the alLt! rnalive 

JuJx,:"':"( Cu.""", Ny. FAM Jt;OujlOIl - Jus(ire Wllllilms - 18.9.2(//2 
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argued that the husband's parents' assets amounted to resources wi thin Iflt! 

extended meaning of that word as established in Thomas l '. Thomlls [1995] 2 

FLR 668 and that the Court should "encourage" them to be made avai lab le to 

meet her claims. Mr. Mustyn QC considered, amongst other issues. the husband 's 

appeal a fthe decision to award maintenance pending suit in the annual amount of 

£205 ,000 with monthl y pa),ments being set at £ 17.083 pcr month. The annual 

amount included an element for a costs allowance order of £60,000 per annum. 

Mr. Mostyn QC noted that there was no detailed estimate or lhe coSts that the wife 

expected 10 incur, nor was it stated for how long it was be ing asked that the 

paymcms should continue . He noted that the wile had not produced any evidence 

th8t she cou ld not obtain fundi ng from other sources and that whe n the husband 

did not pay her fatllt::r paid tIlt:: !;usts. Mr. MU!it)n QC !;oncluded that the cost 

allowance element of the maintenance pending su it award was not suffi c iently 

evidentially based or suffic iently reasoned by the district Judge and a llowed the 

appeal in respect of lhat element. 

At paragra phs 123 and 124 in his Judgment Mr. Mostyn QC, upon high lighting 

the leading cases as to the principles to be app lied in an app lication for 

mainlcnllr'Icc pending suit to be F v. F (Am'illary Ri!Ii~f S ubs/mllial Assels) 

[1995] 2 FLR 45, G I '. G (Mainle"ance Pending Suit: Legfll COl/l) r2002] 3 

FeR 339, and M 1'. M (Mainlenance Pendinlf SlIit) r2002] 2 FLR 123, most 

J:tdgn:e/;/. Cause No. FilM 18() orlOfl J:tS/lct W,I.'i(l'ns - 18. 9261 1 
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helpfully set out the principles to be applied in maintenance pending suit cases, as 

foll ows: 

(a) The sole criterion in detennining an application for maintenance pending 

su it is 'reasonableness'. which is synonymous with 'fairness'. 

(b) A very irnponant factor is the marital standard of livi ng, but the exercise is 

not merely tn repli ca te thi ~. 

(c) There shou ld be a speci fic maintenance pend ing suit budget tl1at excludes 

capital or long-term expenditure mo rc aptly to be considered on a final 

hearing. The budget should be e.xamined critically in every <.:ase 10 exduue 

forensic exaggeration. 

(d) Where the afflda ... it or Form E disclosure by the payer is obviously 

defic ient the Court sho ul d not hesitate to make robust assumptions abo ut 

hi s abil ity to pay. The Court is not confined to the mere say-so of the 

payer as to the extent of hi s income or resources . In s uch a situation the 

Court shou ld err in favour of the payee. 

(e) Where the paying party has hi storically been supported through the bounty 

of an outsider, and whe re the payer is asserting that the bounty has been 

Jlldgmenl. Cawl! No. fAM .r HI) of 2UII - Justice Willicms - I ~. SI.l011 
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4J. 

curtailed but where the position of the outsider is ambiguous or unclear. 

then the Court is justified in assuming that the third party will conti nue to 

supply the bounty, at least until final trial. 

Mr. Mostyn QC indicated that if an applicant for a costs allowance order 

demonstrated that he had no assets. could not raise a I itigation loan and cou ld nor 

persuade his attorneys to enter into a Sears Tooth arrangement. then that would 

amount to the exceptional circumstances mentioned by Thorpe LJ in Moses-Taiga 

v. Taiga . 

Mr. Mostyn QC suggested that a statement from an applicant' s attorney wOIJ ld be 

sum(;i<::nt tu meet Iht:: SI.::tl.fS Tooth criteria and that the production of 

correspondence between an applicant's attorney and two banks indicating that a 

loan was not feasible would be sufficient evidence that a litigation loan could not 

be rai sed. I note that, in that case, tile wife came from a wealthy family who, 

a lthough voluntanly becoming involved in the proceedings. was unwilling to 

provide helpful details as to their financial affairs. Although the provision of 

letters from banks concerning refusal to lend monies might be required in certa in 

cases. and mfl)' in fact better assist the party to persuade the Court that this avenue 

of possible funding has been exhausted, it is questionable whether it should be 

regarded as a strict requirement for every case. In some cases, such as the matter 

before me, a statement in an affidavit setting out the current situation as to an 

JutlgmwL Cause N~. FA M 180of2011 - Jusll~e It"illwms - 18.9.1011 
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43. 

applicant ' s liquid assets or readily available funds will sumr.:c as ill certain cases 

the facts speak for themselves. For example. for the reasons set out in paragraphs 

14 and 15 above, it is difficult to predict the amount of capital that the wife might 

receive, making it unrealistic to expect a bank to lend money to a person on a low 

wage based on an uncertain expectation of any fulure lump sum. Of course the 

husband's case is that the wife will nut be entit led to any of the assets under his 

control. 

Mr. Mostyn QC expressed thc view that a cost allo'WClnt.:t: rnade within a 

maintenance order is not an order fo r costs. He went on to say that an appli cant 

shou ld be required IQ give an undertaking: (i ) only to apply the COStS allowance to 

the payment of costs; and (ii) to repay such part of the cost allowance at trial if, 

and to the extent that, the COllrl is of the opinion. when considering costs, that she 

ought to do so. This is a pruc tice that I endorse . 

In light of the intention to reform the Matrimonia l Causes I.aw in the Cayman 

Islands, J adopt Mr. Mostyn QC's recommendation made to English legislators 

that thought be given to including in the new legi slation provis ions enabling the 

Court to award an interim lump sum. This would mean that a lump sum payment 

could be made on the basis that it is only used for funding the costs and credit 

could be given against the ult imate lump sum in respect oflhe payment. 

Jud?,mtm. Cause No. rAM !SOo/2()! ! - Juslir:4! WilllGms - !8.9.2012 
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44. Before I leave the case of TL v. ML and otllers, those who come before the 

2 Court shou ld pay regard to the procedural guidance given by Mr. Mostyn QC at 

, , paragraph 36 conceming cases where a di spute arises about the ownership of 

4 property In ancillary re lief proceedings between a spouse and a third party \ .... hcn 

5 he stated: 

6 

7 "The [ollowing fhings should ordinarily happen: 

8 

9 C' J) the third parly should be joined /0 proceedings al Ihe earliest 

10 opportunity; 

II 

12 (ii) directions should be giwn /0 the issue /0 be fully pleaded by points 

13 a/claim and points afdejence: 

14 

15 (Iii) separate witness SfalemenlS should be directed in relatioll /() Ihe 

16 dispute; and Ihe dispute shoufd be directed 10 be heard separately 

17 as a preliminary issue, hefore the FDR. " 

18 

19 45. It is accepted that we do not have the same rules as those that apply in England 

20 and Wales, but the general approach recommendcd above, with modifications to 

21 take into account local practice, is commendable. 

22 

Judgmem. Cause A'o. FA.H 180 0/10: 1 - Ju!llce Williams - 18.9.1'111 
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46. In C 'I. C (MailllenOIlU Pemlillg Suit: Legal Costs) [2006] 2 FLR 1207. Ht:ll1t:y J 

considered an application by the wife 10 vary an order for maintenance pending 

suit wh ich had been made by consent only three mont hs cnrl ier. As a pari oflhe 

variation the wife now sought for the fi rst time in the proceed ings a costs 

allowa nce order. The case involved a 1 S year mimi age of fI 50 year-o ld wife who 

was round to have no earning capaci ty as :she had been a homemake r and mother 

to the children or the marriage. The husband, aged 45, was a businessman with a 

72.6% shareholding in a company valued at £13 mil lion. The husband raised 

liquid ity issues, contend ing that further income could not rCl:Iuily be ura""l1 from 

the husiness. The Court found thaI the busi ness had a very large and growing 

turnover and sho\vcd a healthy profit. The Court found that the husband had a 

lifestyle that "be/its his Sfafion " , including hobbies and recently being able TO 

redeem $500,000 otT hi s mortgage taken out on a new house purchased for 

himself. The Court rCl,;ugllised that the husband may have to bo rrow and increase 

his indebtedness. Hedley J did not find the husband's argu ment that the wife 

should raise the money on the securit), of her half share in the family home (the 

share which was thought to be more than £500.000) as it could risk her and the 

c:hi ldren orthe marriage' s occupat ion of the same. The Court acknowledged that 

it could not conduct El full investi gati on of the husband's financial affai rs and 

shou ld not reach conc lusions about his liquidity on the informal ion then before i i, 

but should look at Ihe broader r iclure including how the husband was using his 

moncy. '·kdley J found thai the husband had the capacit) . by re-structuring his 

JlI1gmmt Ca r.st No. FAA! 1800/101 1 - Justice Wjlfi:m:s ;8.9.20/2 
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47. 

48 . 

business and personal affairs, to pay the wife's legal expenses component of 

£100,000 at a rate of £ 10,000 per montll for 10 months or by any other means the 

husband deemed to be appropriate . This o rder was made on the wife givi ng a 

required undertaking to pay that sum to her lawyers. 10 be cr~di ll!lI against any 

costs order she might eventually obtain against the husband. 

Hed ley J dcvdupt,;J lht;: l:unsiucration given by Mostyn J in TL v. ML to Thorpe 

U 's observations concerning the exceptional test set out in Moses-Taiga v. 

Taiga. 'Wllcn considering what was exceptional Hed ley J smted thaI Thorpe U 's 

words were illustrative rather than definitive. as they described a particular 

exceptional set of circumstances ex isting in Moses-Taiga )'. Taiga. Hedley J 

incorporating thi s approach found that the lengt h of the marriage, the needs of the 

children, the fact that the matrimonial assets were under the control of the 

husband and that there was a need for the court to properl y assess the assets 

amounted to exceptional cin.;umstam.:c!i. 

In B v. B [2006] EWHC 1834 (Fam), Munby J considered a c ross-appeal of an 

order for maintenance pending suit whieh included a cost allowance of £6,000 per 

month made by the Deputy District Judge. Munby J followed the approach taken 

by Hedley J in C v. C fi nding that the case was exceptional and that the catego ries 

referred to by Thorpe LJ in Moses~ Taiga v. Taiga shou ld be regarded as 

illustrnfive and nol definitive of what might amo unt to an exceptional case_. The 

Judg,"'!"!l. CUJl.>l' Nu. rl.M 180 of20; 1 - Jll!lice Williums 18. 9.1?1 Z 
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49. 

husband was found. when adding in his bonuses, to have a net monthly income in 

the region of £25,000-£29,000. The husband was ord ered to pay £10,000 each 

month maintenance pending suit with an additional £6,000 monthly element for a 

wst allowance . Thl: wife had t:xhausted a loan or£120,OOO which she had rai sed 

on the security of the former matrimonial home In which she and the ch ildren 

resided, as well as exhausting £42,500 which the Court had released from il 

'blocked account: The submission of the husband that the wife shou ld continue 

to remortgage the property until no lender was prepared to advance any more did 

not find favour with the Court. Munby J found that there should be equality of 

arms and that required the husband to make at least some contribution to the 

wife's ongoing costs. 

The current approach to applications made for a cost allowance has been set out 

by the Court of Appeal in Cllrrey l '. Cline), (No. 2) [2007) I FLR 946. In Cu rrey 

the Court of Appeal heard an appeal from the Judge's decision to increase a 

periodical payments order which was wonh approximately £50.000 per annum by 

£ I 0,000 per month over four months, so as to provide the husband with £40,000 

to enab le him to procure contin ued legal advice and representation unti l the end of 

a financial dispute resolution appointment. The Le~rned Jud ge had acccrted the 

husballd's ulldertaking to pay the four c.">tra instalments to his lav..yers on account 

of costs he incurred until then and as well as his undcnaking "to repay Ihe wife or 

Judgmem. Cmm No. r'AM 18(;0;10// - Juslice Wiliiams - /15.9.2012 
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Slich pari oj/he periodical paymr!nt.5 relating 10 legal fees as he may hereafter be 

ordered 10 repay." 

The proceedings re lated to an application brought b)' a lieh v .. ift:: s~t:kin~ a clean 

break order by means of the Court making an order against herself for 

capitalisation of the periodical payments. The husband resisted Ihi s application 

fearing thaI it would have an im pact o n his position with hi s credi tors. The 

husband al ready owed the wife at least £46.000 in costs. The wife contended thaI 

it was not open for a Judge to include 11 cost allowance component to an order fo r 

periodical payments where the husband still had a liabi li ty to the wife for costs. 

Wilso n LJ (as he then was) considered the exceptional requ irement raised by 

Thorpe LJ in Moses-Taiga I I. Taiga. The Coun o f Appeal established a 

reasonableness test, placing greater emphasis o n the position that was establi shed 

in "the seminal decision· J/ of Holman J in A v. A . Wilson U expressed the view 

that the word exceptional had become controvers ial and ",as obstruct ing the 

proper exercise of the Court's di scretio n to include a costs allowance. Wilson LJ 

felt thaI the three stage test referred to by Thorpe U should not be taken litera lly, 

s tal ing at paragraph 19: 

I Wilson J at Paragraph 14 - Curre} II. Currey 

JuJgOlcm. C:zU>"c Nu. FAM IMu/1m I - JusliO' WUIIIJ/tU 18.9.10/1 
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"For if is clear thai the reference by Thorpe LJ /0 an applicant needing 10 

demonsrrale Ihal she "has no assels land} can give no seclirity for 

borrowings" .1'hrwld nn! h{' ,oken literally. Mrs. C did have assels and could 

give seclirity /0/' borrowings, Ih~ poilU IVU,}', however. rhal if was 

lInretlSonable (0 expect her 10 do SQ. " 

Wilsun LJ a t paragraph 20 went on to say that the "initial over arching enquiry" 

should be whether an applicant for a costs all owance order can demonslnue that 

she could not reasonably procure legal advice and representat ion by any other 

means. So ina case where an appJ icant has assets she needs to demonstrate that 

they cou ld not reasonably be deployed ei ther directly or by raising a loan to fund 

lega l servi ces. It was held that an applicant should also have to demonstrate thaL 

she cannot reasonably procure legal serv ices by the offer of a charge upon the 

ult imate capita l recovery. Wi lson U added an add itional criteri on, namely the 

need tu satisfy the Coun that no legal aid was available to the applicant to enable 

her to obtain legal advice and representat ion at a level of expertise commensurate 

with the co mplexity and nature o f the proceedings. In other words, if an applicant 

did not wish to take an offer of legal aid because of the operation of the statuto!)' 

charge she should not be able to seek to persuade the Court 10 make 11 COST 

allowance order. 

Judgmt:rlf C UUl t" Nu. FAA! IBO of]OI I - Jlli lice 1VIIIIllms - /B.9.2012 
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Wilson U outlined a different approach to that commended by Mr. Mostyn QC in 

Moses-Taiga v. Ta iga when at paragraph 21 he stated that even if an appl icant 

sa ti sfied the Court concern in g the criteria, which she would have to do to 

establish that there was a lack of a ltt:rnativt: funding , lhat may not be a s ufficient 

cond ition for a costs allowance order to be made. Wil son U felt that other factors 

may need to be considered, such as the subject matter orlhe proceedi ngs. and the 

reasonableness of the applicant's stance in the proceedings . .A. variety of other 

features may be relevant, includ ing an ongoi ng li ability as to costs owed by the 

applicant to the other party. The list is not limited to those spec ifica lly mentioned 

by Wilson LJ . He added that the Court shou ld proceed with a "judicious mixture 

a/realism and cau/ion as /0 both the amollnt and d/lra/ion of any O/·der . .. 

The approach outli ned by Wilson LJ and the Court of Appeal in Currey v. Currey 

is the one which I endorse and adopL I must detennine whether the wife can 

reasonably procure legal advice and representation at a level of expenise apt to 

these proceedings otherwise than by a costs allowance orde r. If I find that she 

cannot, I must then go o n to consider the other factors raised by Mr. McCann 

when exercisi ng my di scretion as to whether, on the facts, an order shou ld be 

made . 

V,ih en reviewing the English case law I am conscious of the fact that there are 

differences between our two j urisdictions. entil recentl y the perception has been 

Judgment. Cause No. FA."" 18fJ ofl0! { JU.!tlce W,Il/flms - IS. 9.ZrJf 1 
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that publ ic fund ing has been more readily avai lab le fo r anci ll ary reli ef 

proceedings in b ngland and Wales than in the Cayman Islands, Alt hough I accept 

thaI there has been so me concem that even though lega l a id has been availabl e 

tha t, ill part icular in big-money cases, lawyers in England and Wales have been 

reluctant to take maners which are not privately pai d. The commencement of 

restrictions on lega l ai d may have been one of the factors thai ted Wilson LJ to 

acknowl ed ge al paragraph 1 o f hi s Judgment that applicati ons will rdule only tu 

"big-money" cases but then goes on to stale that recent jurisprudence on ancill ary 

relief betrayed "all unbalanced COllcentration upon /oremic conflict wUhin only a 

jew rich people. " The reason why it may have been perce ived as onl y applyi ng in 

bi g money cases is because nrdinarily the average party in ancillary re lief 

procct:ui ngs has ne ithe r the resources to support the othe r in fundin g dmwn out 

litigation no r the wherewithal to fund any resu lting costs order. 

The approach to the granti ng of legal a id fo r .mcillary rel ie f matters in the 

Cayman Islands has histori call y been different to the approach in England and 

Wales. As a consequence, there is arguably :I need for non ~publi c l y funded 

liti gants, part icu larly in what may be term ed middle·money cases, to have 

representat ion :1nd they may need to apply for a costs allowance order to enable 

lhat to ha ppen. Interes ti ngly. this may also soon be thc positi on in Engla nd and 

Wales where public funding is shortl y to disappear from nearly all private family 

Jwdgmenl. Causi No. FAM 180 of lOll - Jlislict Williams Ie 9.1012 
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law cases tI~pt::nut:1I1 Uf] the date of entry intD force of the Legal Aid Sentt:flcing 

and Punishment of Offenders Act. 

I am also conscious that the availabi lity and development of COSIS allowance 

orders in England and Wales has happened at the same lime as the change in the 

approach lo'\vard s costs in ancillary relief cases in that jurisdiction. This modem 

approach towards costs in family proceedings has not been adopted in the 

Cayman Islands. In 2006, the presumption of no cost order in the absence of 

litigation misconduct was i nlrUlJUI.1:d for ancillary relie f cases in England and 

Wales. This means that Judges in England tend to take costs to be one of the 

respective debts of the parties in calculating what order to make. This means that 

legal costs arc treated as a liability like any other, subject to the requirement that , 

to be fully taken into account. the liabil ity must have been reasonably incurred. 

This led Wi lson LJ at paragraph 32 in Currey v. Currey to note that objections 

hi storically raised concerning costs allowance orders based upon the argument 

that it pre-empt s the consideration (If costs issues at the conclusion of the 

pruct:edings fall s away by virtue of the new approach. The approach to costs in 

England and Wales is one to be encouraged in promoting the proper approach to 

fam ily law cases in the Cayman Is lands. It is hoped that this is another issue that 

those who are currently advising on the refonns to the Matrimonial CauSt!!:l Law 

wi ll bear in mind. In addit ion. I note that the Grand Court Rules do not contain a 

rulc si milar to RSC Order 62 r.3 (5) whi ch provides that the princip le. in which 

)udgftlem. Co/ue ,,",0. FAM IS? o/20i 1 - JU5Iice Wi!liums - 18.9.20112 
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Div ision. 

58. There is lillie case law in the Cayman Islands concerning applications for costs 

all owance orders. The ani), reported case appears to be HII;g Zuiderenl ~'. 

Patricia LlIyne Zuiderellt 0 122 of 2000. In Zuiderent, Groham J, after 

considering A )'. A and Section 20 of the Matrimonial Causes Law
Q

, concluded 

that. he had the jurisdiction to make a series of interim orders fo r maintenance 

pending suit, including an order that the: sum of CIS1 0,000 be paid directl y to the 

responde nt wife's attorneys for the purpose of her legal ex.penses. Graham J stated 

that such an order was very much in the public interest where a spouse of a rich 

man did 001 have legal aid. This case is important bt=l:ause it rightly establi shes 

that the Grand Court in the Cayman Islands is able to make cost allowance orders. 

Ho\vever, as it is a case dec ided in 2000, il pre.-dates the deve loping and 

constructi ve approach taken by family Courts when exercising their di scretion. I 

re iterate that the helpful and infonned approach commended by the Court of 

Appeal in Cturey v. Currey, should now be fo llo wed in the Cayman Islands. 

59. Before I move on, I note that the long overdue Child ren Law, 2003 is now, 

subject to the trdnsitional provisions, applkablc. Schedul e 1 of the Children Law 

provides for financi al provi sion for children. The content of Schedule I is very 

, Allhou~h at paragraph 2 oi Graham J's written reasons for order referenct is made 10 Section 2 1 and 
section 19 

hdi:ment. ('{/US~ No. 1-~~M f81! oJ2011 - hslict WilU0'l1s- //i 9,L(,'fL 
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s imilar to the wording of Sc l1edu lc 1 Children Al:I t 989, England and Wales. 

Although there is no statutory jurisdiction 10 make orders for interim lump sums 

in ancillary reli ef claims, it is clear that under Schedule 1 in England and Wales, 

and I suggest under Schedule I in the Cayman Islands. lump sums can now be 

av.arded at an y tim e in proceeclin g~ for the bcnelit of the child. In addition, 

period ical pa)men ts can be rnade. Paragraph 9 of Schedule I provides that "tIre 

court may, or any lime be/ore if di~PQses of the application. make an interim 

order ... requiring eilher or bolh parents (0 make such periodical payments 01 

such fIInes andfor such term as the courf rhinks fi l. 

Bennett J in W v. J (Child: Variation of Financial Provision) [2004] 2 FLR 300 

found that there was no jurisd iction unde r Schedu le I to make an in teri m o rder 10 

meet lega l costs in relation to litigation over a child. s ince such costs wou ld not 

have Ihe bt:llcfi t of a child . Dennett J was nol sali sfied that the word s ''for the 

benefit qf the child" in paragraph I (2) (a) ~chedule I was wide enough to grant 

the Court jurisdiction to make s llch an ord er under Schedule I. 

Howeve r, Courts have di stinguished W v. J, as that case involved a wholly 

unmerito rious application and as Ihe d ecision was based upon the particular facts 

of that casco The Co urts have taken a less restrictive approal:h tu that taken by 

Bennett J. II ha.<; been held that a meritorious application brought by a parent 

under Schedule I could be sa id to be for the principal bene fi t of the chi ld or 

JridgmclI/. Cause No. FAt.! 180 a/201 I - Jrmice lI'iIIi(Jm.~ )8.9.2011 
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children. The Courts, including the Coun of Appeal, have accepted the argument 

that the Court should adopt a construction of the words 'for the bel/eJi! of the 

child' in paragraph I (2) (a) of Schedule 1 as wide enough to enable fund s to be 

made available for ordering one parent to make a payment to the other parent to 

cover the latter's legal fees. The relevant cases are Re S (Chi ld : Financia l 

Prov; s;on) [2005] 2 FLR 94 , M-T v. T [2007] 2 FLR 925 , G v .G (Child 

MuiTrleflum:e: fnlerim Costs Provhiion) [2010] 1264 and CF v. KM (FhlOflcial 

Provision jor Child: Cost of Legal Proceedinf:s) [2011] 1 FLR 208. As the 

relevant applications before me are brought within pending proceed ings. and as a 

consequence the Children Law does nOI app ly. I need not carry out a review of 

that case law. 

A significant part of the costs in the matter before me are related to the wife's 

temporary and pennanent applicalion~ to remove the chi ldren from the 

jurisd il..: liun ano private law custody access appli cations. If these were not pend ing 

proc.eedings, the wife might arguably have been in a pos ition to contend that cost 

allowance orders could be made under Schedule I of the Chi ldren Law. I have 

litt le doubt that in future cases before this Coun panics will recognise the 

important extension to the Coun'sjurisdiction exercisable pursuant 10 Section 17 

and Schedule I of the Law when dealing with appl ications relating to chi ldren. 

Judgll1e'l/. COI;:;t! No. F AMI80 oj2{)! 1 ~ JW>li~·1l IVil/iulII)· ~ 18.9.2,?12 
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64 . 

POSIT ION OF TIill I'ARTIES AND CONCLUSIOI\"S 

Alt hough the hearing for whi ch the parties had provided a time estimate of Iwo 

hours in fac i ex tt.::nut:d into two days, almost the tota lity ofllle wife's arguments 

were contained in Mr. McGrath's succinct written submissions. Counsel 

contended that the Coun was required to dctenninc whether a furthe r costs 

allowance order should be made. He contended that if the Coun concluded lhat 

slIch an order should not be made. then it should gram legal aid 10 the wife. Mr. 

McGrath submitted that the re existed nD SOUTce irom wh ich the wife cou ld mi se 

fund s to pay for her own legal representation. [t appeared 10 be agreed by both 

Counse l at the opening of the t rial that , the Court hllving detenn ined in Decem ber 

(hat (he wife hac.l shown that she: had no other source of funding whic h could 

reasonabl y be depl oyed to pay her lega l costs, the real issue lor determination was 

whether the husbrmd was in a positi on to make any addi ti onal maintenance 

!X!nding suit payments towards costs. However, as the hearing progre:ssell it 

became clear that Mr. McCann was submitting that the wife had failed to satisfy 

the necessary requirements concern ing her alleged inabi lity to raise the funds to 

pay ror he r legal tees. 

I indicatec.l <:It the outset of the hearing that I did not feel it was appropriate for me 

to consider whether or not to order the grant o f legal aid . There exists an 

established procedure re lating to referrals of legal aid applications to the Ch ief 

Judgn:el:f ( ause No. rAM 180 Of ] 01 I Jll$flct WIIIIDms 1.19.2011 
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Justice and/or possibly to a des ignated Judge. Hitherto, cOlISirJenttion of legal aid 

2 applications has not been designated to me. The Chief Just ice had been consulted 

, ., about and ruled upon the legal aid application in this matter on more thnn one 

4 occasion. I feel it wou ld be highly inappropriate fo r me to review or appear to 

5 overrule the Chief Justice's decisions concerning the conditions to be attached to 

6 an) legal aid certificate in th is matter. The Ch ief Justice is far better placed than I 

7 \0 determine the polic) in relation to the grant of legal aid and he is flu better 

8 informed than I concerning the availahility ancl al locat ion of the limited legal aid 

9 funds for cases. If I do not g rant a costs allowance order, I am 1101 mindt:l1 to 

10 consider reviewing the Chief Justice's decision and substitute my own decision 

II concernin g lega l aid, even if I had felt that a variation 10 the condit ions contained 

12 in the l;t:rtifil;aLt! was llppropriate. If a costs allowance order is not made the wife 

13 may submit a fresh application for legal aid and attach thereto a copy of thi s 

14 ruling. The ruling would, in those circumstances, support (1 contention thnt the 

15 wife had unsuccessfully anempted to seek an order that the husband allow access 

16 to assets funds to pay her attorney. 

17 

1M 65. However, J must still go on to consider the history and current status of the wife's 

19 application for lega l aid . Following C"rrey v. Cllrrey an applicant for a costs 

20 allowance order is required to Slllisfy lhe Cuurt lhal her legal costs cannot be mel 

21 from public funding. Mr. McGrath has indicated that hi s Fim, has been and 

22 continues to be willing to undertake legal aid work in these cases, but nOI ira cap 

Judg"'em COIoSe No. FAM 180 oJ lOf I - Jusl/Cf! II'llImrr.s itJ.Y.201l 
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is placed on the amount that Illay be made available through legal aid. I have read 

the affidavit sworn on 2~d August 20 12 by Ms. Dowse, who has the primary 

conduct of these proceedings on behalfofthe wife and I have reviewed the Legal 

Aid Department file. 

The wife submitted her " Form No. I, Applicalion for Legal Aid Form" o n 6 

March 2012. Following the Chief Justice ' s consideration of the application, a civil 

legal aid certificate for the "divorce/child supporllremova! from lh('. jurisdiction 

applications· J W~ gran led un 9th March 2012. The grant was conditiollal upon 

their being a cap of C]$3,500 "witholll further granl. " The attorneys were 

requested, at the conclusion of the case, to consider making a claw-back order 

under section 12 (6) orlhe Legal Aid Rules 1997, 

On 9th April 2012 a request for a decision by a Judge in relati on to the application 

lor legal aid was filed. It was supported by a letter dated 4th April 20 12 by the 

wife's attorneys. In that letter the attomeys indicated that they were not able to 

accept the celtificate with a cap and with the limit being set at CI$J ,SOO. The 

letter indicated that there were pending applications to enforce spousal and child 

maintenance, that there was an upcoming two-day heari ng on the remova l 

ju ri sdiction application (that app lication has si nce been listed for five days with 

the husband likely being represented by leading co unse l), and that there would 

then follow a two-day hearing in relatio n 10 financia l anc illary re li ef matters. A 

Judgmefll . Ccu.se No FAA., i 80 0/20 11 ~ Jus:ic~ Wi/lim/I! ~ 18. 9,2012 
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request was made to remove the condition on the legal aid certificate which set a 

cap, leaving the 'claw-back' as the only condition. The application was again 

considered by the Chief Justice and nn 30th April 20 12 a " Form NO. 5 - 5 Refusal 

of Legal Aid Certificate Form" was sent to the attorneys. The condition box in the 

form stated "legal aid refused. If is simply not accepted that parties having 

available to them the assets Ihese do should have their private liligalion fimded 

with a blank cheque af public expense. The cap remains in place. The applicant's 

altorney should seek an order from Ine Courl thaI Mr. B allows the appliconl 

access 10 funds to pay her attorney." The bottom of the form contained the 

standard wording ' "[ hereby cerrify rhar the above-mentioned per~'on is refused 

legal aid for the purpose oj laking or defending legal proceedings as ~'Pecified 

above. " 

Having regard to the level of costs already incurred (albe it at non-legal aid rates) 

in what is nuw a divurct: and private law family case, the Chief Justice's 

sentiments set out in the 'Rejusal of Lef!.al Aid Form ' are understandable. It would 

be helpful that when an attorney sends a letter in support of an application for 

legal aid, in a well advanced case such as this, an estimate of what likely costs 

will be incurred at the legal aid rate be set out therein. In add ition. especially in a 

case such as this where the attorney has been involved for some time, it would be 

helpful if the attorney also very brietly highlighted the iss ues in the case and the 

merits of the case generally and specifically of any applications made hy the 

hrigm/:nI. CUllS!! No. F4.M 180 oJ2011 - JI.mice WiI!iu'I1s - /6.9.201 2 
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perso n secking legal aid. This may be particularly so when it is being suggested 

by an app licant that the legal costs may be refunded pursuant to 12(6) orlhe Legal 

Aid Rules. A ll of this information ",Quid assist the Chief Justice to make an 

inforrm:d dt:c isiu n, wht:n considerillg 8 11 app lication, as to ",hcther legal aid 

should be granted and , if it is, what condition should be attached. 

Due tn the confusing nature of lhe COnle nt of the fo rm, on 1st May 20 12 the wife's 

attorneys submitted a further request for a decision by Judge which was supported 

by an e-mai l hi ghlighting the inconsistent contcnts therei n. They requested an 

urgent meeting with the Chief Justice to discuss the application. That 

correspondence was placed befo re tne Cnief Justice. On 11th May 20 12 a furtner 

"Form No. 5 - ReJuml vf Legal Aid Certificate Form" which stated in the 

conditi on box "/eRai aid reJi/sed. M~·. Dowse at fiberty to reapply if cap is 

exceeded" was sent to the wife's attorneys. The claw-back condition was 

reiterated in the fonn. The form again contained the standard prov isiun sayillg 

that legal aid had been re fused. 

On 25 th May 20 12 a further request for a deci sion by a Judge form was subm in ed 

and it was supported by a let1cr from the wife's attorneys dated 23
rd 

May 20 12. 

The;: attorneys recounted the contents o f the various certificates stat ing that they 

were "conlradiclOry and unclear" as on the one hand the certificates were 

suggesting that legal aid had been refused but on the other hand were s8)'ing thai 

Judgmenl. Cause A',). !'AM 180o/1011 - Jus/lce Wi1l1iJ1II8 - 18.9.20J2 
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it was granted subject to a cap and claw-bock condit ions. The atto rneys made it 

clear that rheir posit ion was that they were unable to accept capped legal aid 

cert ificates. That was co nfinned in C(lu rt as being the Firm 's standard poli cy by 

Mr. McGrath, a principal partner within the finn , during the hearing. T he 

a ttorneys indicated that they could not accept the conditional cenificate and 

invited the Court to di scharge it . They indicated that they would be applying to 

the Cu urt fu r a costs allowance urder. The appli cat ion was cons idered by the 

Chief Just ice and on 2811 May 20 12 a discharge ccn ificate was sent with the 

reasons being that it was "in keeping with the: request of the applicant's allor-ncys, 

the cen ijicate is discharged. ., 

I lavi ng regard to the co nditions attached to the grant of lega l aid I am satisfied 

that it was reasonable tor the attorneys to refuse to be retained purs uant to the 

certificate 011 the ground that the Cap ofCI$3,500 would not cover the amount o f 

work that they w(J uld need tu undertake tu ensure thal thei r dient was properly 

represented, especially having regard to the complex nature of the heav ily 

co ntested proceedings. Although technically a legal aid certificate had been 

granted, I am satisfied, due to the limitations contained therein and having regard 

to the nature of these proceedings. that the wife has been unable to secure 

sufficient public funding to enabl e her to obtain advicc and representati on at the 

level of expertise appropriate to the proceedings. 
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In paragraphs 23 and 24 herein, I refer to pam graph 3 1, 35 Ilnd 36 in the 

December Judgment where I considered whether the wile had any readily 

available funds or wheth er she wa!' Able to raise or deploy fund s from any other 

source to pay for her Jegal representation. I am of the view that thli: "ires posi tion 

remains as it was back in December, namely Ihal she cannot reasonably procure 

legal representation by her own means. When I reach thi s conclu sion I have 

rt:gunJ tu Mr. Ml:Cann's submission concerning Ihe hitherto unvalued jewellery 

owned by the wife. The husband places valuation on that jewellery of CI$70.0DO, 

w ith one ring being valued at C I$30,OOO. The wife says thai the j ewellery cost 

only C I$26.9oo new and its second hand va lue is on ly in the region of CI$]O,OOO. 

On the evidence before me, it does appear that the wife ha.r,; not heen co-opemtive 

in having her jewellery valued pursuant to the order of Hende rson J made in April 

2012. It is contended by the husband that the wite eould se ll the jeweller), and it is 

accepted that she tried to sell one piece for around CI$2,OOO on an online market. 

I considered the resou rces available to the wife and stated at paragraph 3 1 afmy 

December Judgment: 

"Despite (he questioning concerning the alleged vallie 0/ Mrs. 8 's j ewellery 

and fhe cantems of the Lexis Neris "eport, il appears that Mr.'J·. D ;s ;n 

jinancial isolation, is to/ally reliant upon the ordered interim maintenance 

prrym('nls. In relation to Ihe j ewellery , even jjvalued ai/he level contended by 

JIIUs' lfelf(. Ca~ Nu FA'" JBn 11[20ff - Jus/icr IYIl!ilJm~ 18.9.1012 
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Mr. B, there is nu t'videnc:e before me as IQ whefher if would be realistic 10 

expect thai fO be sold in Grand Cayman for its market value Q( this time. The 

vlllue of the jewellery may oj course become more relevant if deemed to be a 

relevant asset at the final ancillary relief hearing. ., 

That is stil l the view I hold when dealing with the present application bt::furt:: mt::. I 

also take a simi lar approach concerning the items of jewellery under the 

husband's contro l. I do not fee l the husband shou ld or would be in a position to 

sell his wall.:h~s and jt::wt:llery to fund a costs allowance order. The wife shou ld 

now get on and comply with the order made by Henderson J in April 2012 and 

obtai n a valuation for the je\.\'ellery and she should take up the husband 's offer to 

arrange for and fund the inspection of the jewellery by a reputable value r. It is 

imjXlrtant that the wife recognises that the jewellery obtained during the course of 

the marriage may be found to be a matrimonial asset and that she should nol 

unilaterally dispose or the same pending determination of the ancillary relief 

proceedings. If the wife is unsuccessful in her appli cation for a cost s allowance 

order and if subsequently legal aid was granted to her, it may be arguable that 

certain orders may be made in relation to the jewellery that mean that it could be 

considered an asset under Section 12(6) of the Legal Aid Rules. 

The husband contends that the Land Rover vehicle used by the wife to transport 

herse lf and the children, but registered in his name. be so ld. He contends that 

Judgmelll. Cr:l1I~e No. F AM / fj{) o/lOIl - Juslice Williams - 18.9.2012 
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vehic le is valued at C I$28,000-CI$30,000 and thaI from the proceeds the wife 

could buy a smaller vehicle for around CI$1 0,000 and then the ba lance could be 

used towards legal fees. If the vehi cle was so ld, and in fact the wi fe does not 

object to such a course in p rinciple. the proceeds wuu ld not be sufficient to meet 

her legal costs obligations. When I consider this contention from the husband I do 

so on the background that he is already CI$32,348 in arrears of maintenance 

pendi ng suit payments. I'm aware that in April 20 12 the husband unsuccess full y 

made an appli cation to vary the amount of those payments before Henderson J. [t 

is a rguable that, if there were enforcement proceedings in relati on to the arrears 

before th is Court, the Coun could make an order for a payment to reduce the 

arrears by a certain date taking intn aCcOlmt the feasibility of the husbrmd sell ing 

the vehic le . If the veh icle were sold the husband's share of tile proceeds of ~i1 I t.: of 

Ihis matrimonial asset could then be used to satisfy the payment of arrears order. 

It is submitted by Mr. McGrath that, although hi s client is a pparently \\;Il ing for 

the car to be sold , th is is nO{ a source from which the wife can be reasonably 

expected to rai se sufficient funds to pay her legal fees. The wife has indicated that 

the veh ic le has a brake li ght and suspensio n problem. [Fthi s is ri ght, it is not clear 

how that would affect Ihe hus band ' s valuation. It appears Ihat Ci$28,000 might be 

the best price for the vehicle but for a quick sale it would reali se less. I will return 

to the issue o f the motor vehicle at a later stage in this Judgment. 

Judgment. Cou.!e No. FilM f80 (lr2011 - JustiCt Williams 18.9 2011 
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The hu snand has agam rflised an issue concerning a property In Jacksonvill e 

Florida. This property was brought 10 the Co urt 's attt:nlion during th~ Decembt:r 

heari ng when reference was made to a Lexis Nexis report. At Paragraph 31 of the 

December Judgment I noted: 

"The Lexis Nexus report produced by Mr. B in support of a contention thai 

Mrs. B has assets and is registered as being resident in Florida cannol be 

relied upon. The first paragraph of the document under 'he bold heading 

"impnrlanl: Slol(~.~: "the public record and can commercially available daw 

sources used all reports have errors. Dala is sometimes entered poorly, 

processed incorrecliy and is generally nol free./rom defect . This ~ystem should 

not be relied upOn as deflnilively acclirale. Before relying on any dolo this 

~ySlem !l·upplies, should be i/1dependenlly verified. .. 

At paragraph I of her affidavit sworn on 2nd August 20 12 the wife deals with a 

property situated and known as 14425 66th Street, North, Loxahatchee, FL 33470. 

She reiterated that thi s is a property \.\-here her mother resides with her <;tepfather 

and upon which they have a mo rtgage. She said that she had been informed that 

her and her sister'S names had been placed on the Registry in 20 11 by their 

mother. As their mother had not told them what she had done, the wife says that 

lhi~ firs t CClme to her knowledge as a consequence of the husband hiring a private 

investigator. The wife's evidence is that her mother had done thi s to avoid probate 

Judgmnt Cause N(>. FAM 180 011011 Justice WJl!iams i8.9.2()12 
Page 49 of70 



2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

78. 

issues al a later date. The wife stated that there was no intention that she would 

have part ownershi p in the propt:rt), and it was inte nded that her interest in the 

property would arise only after her, currently healthy, mother had passed away. 

Thi s is a plausible explanation for the purpose of this hearing. However, it is 

regrettab le that the wife at paragraph j of her affidavit, in response to the formal 

request of the husband dated 19th July 2012 for her to "provide dncun1(!nfary 

e!"idence in support, including a copy of the land register or litle deed, showing 

details oj all registered owners over the past jour years, ., simply responded that 

she was unable to get a copy of the ti tle_ Although it may well be that the 

documentation could have obtained by either party from the relevant authorities in 

Flo ri da. the wife would have been well advised to have obtained the details to 

fortify her ev id ence on thi s issue. The wife or the husband may feel it wise to 

obtain thi s documentation for the final hearing, to at least narrow the potentia l 

iss ues between the parties. 

The wife is employed on a low salary . Pending the determination of the removal 

juri ~d i ct ion application in on ly three months it would not he rea.~onah le to expect 

her to find a more highl y paid permanent post. However, if s he is not pemlitted to 

remove the ch ild ren from the juri sdiction then at that stage the court would expect 

her to use her best endeavours to find better paid employment. 

Judgmelll. Cause No. f"AM 180 0[201 I Ju~ticc i¥illiam,· 18.9.2012 
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81. 

The husband is consistently fai ling to comply with a maintenance pending suit 

order, \'lith the consequence that the wife and children have income coming into 

thei r household well below the level detennined by the Court as necessary to meet 

thei r reasonable needs. The wife has insignificant amounts of money in her bank 

accounts and has no liquid assets. I accept Mr. McGrath's submiss ion that the 

wife is unable to raise a liti gation loan for a charge or security against any future 

award which she may obtain in the proceedings . 

Having regard to the test set out in C,lrrey II. Currey, having regard to my review 

of the wife's financial positi on based on the evidence and submissions before me, 

I am satisfied lhat: (i) the wife is unabl e to deploy her assets either directly, or to 

rai se a loan to fund the legal services: (ii) the wife cannot obtain lega l serv ices by 

the offer of a charge upon the ultimate cap ital recovery with a Scars Tooth 

arrangement with her attorneys and (ii i) she, despite making an applicati on, has 

been unAbl e to obtain a legal aid cert ifi cate containing cond itions whieh would 

enable her to be represented at the level of ex.pert ise appropriate to the 

proceedings. The wife has satisfied me that she has met the requirements of the 

"initial overarching enquiry. " 

Having regard to the nature of the pending proceedings, I do not accept Mr. 

McCann's submission that the wife's stance in the proceedings can bc viewed as 

who ll y unreasonable. The princ ipal appli cation occupying bolh parti es' minds is 

Judgmm:. Cause /'010. FAM 180 oj2(}{ / - JI<S/ice Wiffiams- .'8.9.1011 
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83 . 

the removal jurisdiction arrlication due to be heard in December 2012. I have 

noted , at Mr. McCann's insistence, the contt::m~ , including the apparemly 

favourable recommendations therein in favour of the husband. of the welfare 

officer's report. 1 am not in a position to come to an informed view about her 

recommendations until the welfare officer and the parties have given her ora l 

evidence. The nature of removal jurisdiction applications means that they are 

usually contested. Each app lication should be considered separately and is fact 

specific. Having regard to all oflhe circumstances of the case the Court could not 

say thaI either party was being unreasonable in asking the Court to assisT by 

making a detennination of the issues rai sed by the appl ication. I am not in a 

pos ition to determine whether eit her party is taking an unreasonable stance in 

relation to the financial proceedings at this stage. 

Therefore. the substantive issue in the case. as ri ghtl y highlighted by Mr. 

McGrath at the outset, is whether it is reasonable and fair for the husband, having 

regard to all of the circumstances of the case and in particu lar his financial 

c ircumstflnces, to make rayments toward~ the wife's legal fees. When the Court 

does this it must try, if possible, to ensure that there is equality of anns for the 

parties in the ongoing litigation. 

This is an unusua l case because it can by no means be termed a big-money case. 

Lamentably. the parties have allowed the lega l coslS to escalate to the level one 

JudgmclII. Cause No. FA A! 160 oflO!! Justicc Williams 18.9.20!2 
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mi ght ex pect [0 see in a big-money case. The majo rity, if not all , o f the case law 

to date has dea lt with a posit ion where there a re s ign ificant assets and where the 

proposed payer has ample means. In Zudcrent. Graham J sining in the Grand 

Cou n stated that the making afcosts all owance o rd ers WIlS in the public interest in 

cases where a spouse of a rich man had no resources. As already mentioned 

here in , Wi lson J co mmented in Currey I'. Currey t hat applications will relate only 

to "big-money" cases . 

However, in the Cayman Islands, where legal aid may not be so resetil ) availab le 

for family cases, consideratio n should be given to l1lakin ~ reasonable costs 

a llowance o rders in certai n middle-money cases if equality of arms req uires the 

husband to make some contributio n to the wire's ongoing costs. When I say this I 

am mindful uf Thurpe U staling in Moses-Tolga I i, Taiga "thar that the 

progressive construction that Judges Jlave adopled in the Family Div;J,' ;ol1 is hoth 

pragmatic and sensible." However when considering appl ying it to midd le­

money cases the Courts should look very carefu lly at the husband 's means to 

ensure fairness to him and think long a nd hard be rore doing it. The requ irement 

for caution is increased in this case where the paymellt sough t is substantial. 

disproportionate to the amounts at issue and hav ing regard to the parties' 

respecti ve means. As 'vir. Mostyn QC stated in TL 1'. ML and others if the Co urt 

llt:c illc:s to make i:I costs allowance order it ought to proceed with a "judicious 

mixture of realism and caution as fa both its amount and its duration. ., 

Jlldgll'll'nI. Cuuse ND. PAH 180 (Ie/lOJ J ~Jw/it:e Williums 19.9.20/2 
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85. The wife accepts that the husband has no liquid C8 3h from which to make any 

" • payments. This is not a case in which it is submitted thai the husband's approach 

3 to hi s disclosure of hi s re.~o urces is s uch that a Court can infer that they are greater 

4 than di sclosed. It is submitted that the COUIt should consiJ t;: r making an order 

< against any illiquid assets that he may have. It is accepted by Mr. McGrath that 

6 there is little case law to support thi s submission. He subm its thai thi s mny be 

7 because !iul;h applications have historically been made in big-money cases or 

8 because litigants in the wife's position in England and Wales would have legal aid 

9 assistance. I am satisfied that the Court may look at illiquid assets when 

10 considering whether a party, in thi s case the husband, has the ability to raise 

II funds. 

12 

IJ 86. It is suggested by .\t1r. McGrath at paragraph IS of his written submissions that "if 

14 parties decide 10 conles'l legal proceedings in Ihe way Ihal these parties have, 

15 legal representatives are emitled 10 be remunerated. .. Thi s statement seems to 

16 have encouraged Mr. McCann to say that the application "in reality is an 

17 application by the lawyers for their fees. They want 10 have the husband liquidale 

18 assets pending suit rarher than accept a Sears Tooth or apply for costs at the fuN 

19 hearing." Having regard to the statement expressed by Mr. McGrath in his 

20 written submissions it is hoped that attorneys recognise wh y I have stated on 

21 previous occas ions, and reiterate now, that there is a need to give a detailed 

22 budget for presentation to the Jud ge when making such applications. This is 

Judgment. Cause No. FAM 180o!2()// - Jrmlce Wllfiams - .'8.~.20J2 

Page 54 of70 



2 

3 

4 

, 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

87 . 

important as a Court may form a view that infl fl led cla ims may encourage 

litigation ond should be avo ided. If a fi nal outright capital pay lll t: 111 is a rt:!al issue, 

then the client and his or her attorney seeking the payment should be cautious 

about spendi ng above the budget presented to the Court . This is bec3.us~ an 

anomey rUIlS a fi nancial risk where a case is run in a manner that incurs very 

signi ficant costs well in excess ora monthly costs a ll owance award made by the 

Co urt. The case before me is also unusual because I am be ing asked to consider 

making an order primarily fo r costs already accrued (despite there being only a 

one page document with minimum detail setti ng Qll t how Ihat amount has been 

reached) os wel l as a significant amount for the ongoing litigation. 

Mr. McGrath co nceded, for the purposes of this applicati on, that the husband 

could not pay the costs allowance ord~r from hi~ income. The husband has 

minimum amounts in his bank accounts. Mr. McGrath submits that the liquidation 

of assets or the need for the husband to borrow is "inevitable " in this case. He 

urges upon the Court that this exercise could commence now rather than at the 

conclusion of the proceedings. [t is submitted that the husband can ra ise the funds 

by sale, commercial borrowing or personal borrowing. The Court is urged to 

endeavour to reach a robust and pragmatic solution to this issue. It is submitted 

that the burden falls on the husband to show that he is unable to pay in any o f 

these ways. It is further submitted, and I aCIX pt, thaI the Cu urt may look al 

J/ulgmem. CcmS'e No. F AM I SO of 1011 _ Jus/ire Williams 18.9.2011 
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personal/non matrimonial assets as a source. This is fortified by the cases tO in 

which it has been held that the costs aI1o\"ance order t,;,m bt: made even though 

there may be a risk of injust ice to a payer if successful in proving that there was 

no jurisdiction 10 make any final financial orders. Mr. McGrath encourages the 

Cuurt to tread that path to ensure that there is equality ofanns for the wife in the 

pending litigation. 

Mr. McGrath produced a one~page un-agreed schedule orthe husband's assets and 

liabilit ies which he had rlaced in hi s core materi al bundle. In the schedule Mr. 

McGrath valued the net total assets to be CI$], 1 12,346. Mr. McCann opJXlsed the 

intToduclion orlhe schedule on the basis that it was not exhibited to an affidavit. J 

pennitted Mr. McGrath to introduce the schedule which in itselfwas not evidence 

but was Unified rrom lktails ruund prim<:Lrily in th~ husband's swurn affidavits. [n 

any event, it is good practice for attorneys when filing the trial bundle to ensure 

that it contains, as a preliminary document, preferably an agreed schedule of the 

parties ' issues. but failing that an un-agreed schedule filed by each pany. I use 

this opportunity to reiterate this Court 's strong indication to parties that for 

hearings over an hour in length they shou ld provide a paginated court bundle that 

complies with the commendab le Practice Direction dated 26 l
, July 2000 issued by 

the Pres ident of the Fami ly Divi sion in England and Wales. 

In L-K v. K . A v. A (above) 
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89. The husband 's potential unenc umbered assets appear to be: (i) the fo rmer 

0 • matrimonial home at a Omega Bay in his so le name and which has an equity or 

3 ( 1$295.000; and (ii) land at Grand Harbo ur valued at C 1$25 1 ,000. 11 is submitted 

4 by Mr. McGrath that, as these arc unencumbered real property, commercial 

S borrowing could be taken out charged against them. 

n 

7 90. I accept Mr. McCann's submiss ions tbat it is uureaiistil: having r~gard to the 

8 husband's current circumstances, including his income, to expect that any lending 

9 institution would be willing to lend him monies against both or either of these 

10 properties. The husband would, in his applicat ion for tXHrowing, have to disclose 

II all o f hi s outgo ings including the order of the maintenance pending sui t and hi s 

12 c urrent arrears in relation to that ordcr. If giving fuI1 disc losure to the a 

13 pros pective lender he would also be expected to infonn them about his li abi lity to 

14 his at10meys for lega l fees. It is hard to see how any lend er would be sati sfi ed that 

15 the husband would be able to make even interest on ly payments. Regrettably, the 

16 commerc ial lending is not a feas ible option having regard to the husband's 

17 circumstances. 

18 

19 91. The husband set o ut detai ls concerning the rest of hi s assets, which for the 

20 purposes of thi s hearing, have not been disp uted . There is BD Company Limited 

21 which is a development company for TA Phase 2 and HP Development. He holds 

22 a 15% shareholding in the company with the majority shares of 85% heing held 
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indepe ndent ly by a family member. The HP property was purchased in 200 1 with 

2 a loan rrom First Caribbean International Bank. The husband 's mother acted as a 

, , g uarantor for that loan. Six apartments have been sold and all of the funds 

4 received have been used toward s repayi ng the loan. The loan still has a balance of 

5 0$1 million and on I)' the interest on the loan is being serv iced. There are five 

6 unso ld apartment!\ which (lfe rented, two for CI$ I.700 each, one for CJ$1 ,800, 

7 o ne for CI$I ,900 and one for C I$2,000. The husband says thaL the rcnL i ~ used to 

H serv ice the interest on the loan. The Company is stil l responsible for the insurance 

9 on the unsold uni ts along with month ly maintenance and garbage fees fo r the 

10 co mmun property. 

II 

12 92. TA Phase 2 consists of eight apa rtments. Due to s low sa les and on ly two o ut of 

13 the eight units se lli ng, only one block o f the fou r units are being co nstructed . The 

14 credit facility for the bui ld ing is heing )"ITOvided hy RIRC: Ltd who h:we fa date 

15 paid Cl$I ,800,OOO. A further C l$2million would be required to complete the 

16 entire project. As a consequence, there appears on the ev idence be rore me to be 

17 no income from SD Company Limited. 

18 

19 93. The husband is a 50% shareholder with an independent third party in SD Limited. 

20 The Co mpany owns land in Prospect. There is a registered first charge o .... er the 

21 property to Cayman National Bank Ltd with an outstandi ng balance of 

22 CI$700,OOO. The husband states that the interest o nl y loan is currently in arrears 
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with payments due of C I$4,OOO per month. The property is collateralised by a 

, 
L charge on a townhouse at the Town and Country Development. The Company is 

3 currently in the process of trying to sell the land which haf; a value ofCI$650,OOO. 

4 The aforementio ned Tov.n & Countr)' property is valued at behvecn CI$175,000 

5 to C]$200,OOO. It is currentty rented lor CI$$\,600 per month and that in turn is 

6 used to pay the strata fees of CI$550 per month. It is evident that BD Limited or 

7 the Town & Counlry propel1y are not sources from whidl fumb could be derived 

8 for the making of a costs allowance order. 

9 

10 94. [ also note that the husband is the majority shareholder in SF Ltd. Regrettably, 

11 due to a decline in trade , it was closed in 2010. It is contended that the Company, 

12 which is in liquidation, has no value as a trading concern. On or around 3 1s1 May 

13 2012 the husband has received a draft writ from the liquidator and faces possible 

14 litigation in ::l claim for US$266 ,558 .55. 

15 

16 95. It is submitted by Mr. McGrath that the husband could take out a non-commercial 

17 persona l loan. It is submitted that the Court should not rule out the possibility ofa 

18 loan being provided from his family members. His mmher is a successful 

19 businesswoman, with a s ignificant interest in a large and successful employment 

20 agency in the Cayman Islands. It is submitted that the Court should have regard to 

21 the fact that hi s mother is willing to assist him by fundi ng leading counsel to 

22 rerresent him al the Decemher removal from the jurisdiction aprlication. I am 
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a lso conscious of the fact that fundi ng from the husband 's fami ly also paid to 

obtain affidav it evidence from Mr Kabinowitz, an attorney in Florida, in relation 

to the eflrl ier successful appli cati on fo r temporary removal of the children from 

the jurisdiction. Mr. McCann has subllli lh:lI that the paternal grandmOther has 

made the offer to pay for the represenlalion due to her concerns for the welfare of 

her grandchildren , wit h whom she has a relationship, if the wife is permitted to 

r~move them from the jurisdiction. 

Mr. McG rath mentioned the Court of Appeal case of Thomas Y. Thomas [1995} 2 

FLR 668. In Thomas the husband appealed a financial award made in ancillary 

relief proceedings. He wa, a joint managing director of a successful family 

business. I Ie had a shareholdi ng in the company valued at £600,000. Tht: 

husband's brother and mother could be considered third parti es as they owned 

direct ly or indirectly (togethe r with vtr Thomas) the remaining shares of the 

company. The husband had a month ly salary of£2,79 1 per month as the company 

had a po licy to pay low salaries and plough profits back into the business. He also 

had an add itional income of £1 72 per month. The fami ly home was valued at 

£250,000 with a mortgage of £78,000. The husband was a name at Lloyd's. He 

had a bank guarantee covering conti ngent liabilities 10 Lloyd's of up to £ 100.000 

and a Lloyd's losses loan of £43,000. Hi s pension fund was valued at £394,000. 

The wile had no capital and no independent source ofincome. 

Judgment. O lll$e No. ""AM 160 o/lOlf - Just/ce lI'imarTU 18.9.1012 
Page 60 or 70 



2 

3 

4 

5 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

I S 

16 

17 

18 

19 

20 

21 

22 

97. 

98. 

99. 

The Judge found that the home cou ld be sold, as alternative security could be 

found for the guarantee and Lloyd's losses loan. The Judge ordered that the wife 

receive a payment of £158,000 wh ich would come from the o rdered sa le of the 

home. In addi tion, a pe riodical payments order in the SUIll of £ 1500 per month 

was made for the benefit of the children to the wife, as we ll as an order that the 

husband to pay £12,000 per annum for the two chi ldren's pri vate schoo l fees. The 

Judge was of the view that lht: hu~band had a greate r income capacity which 

could come about by a change of the company policy in relation to sa laries of 

management and payment of dividends. The capital award to the wife was only a 

small fract ion of the husband's overall capital weal th . The income award used up 

the majority of the husband's monthly income. 

On appea l, the husband contended that there was no evidence that he cou ld 

transfer the security of his liabilities. The husband furthe r contended that the 

Judge when leaving the husband with a deficiency of im;Ullll;! had failed to ar.:[ 

with the necessary self restraint as this \VllS a case affecting third parties. 

Waile LJ stated at page 670: 

The court is not obliged 10 limil ils orders exclusively 10 resources of 

capital or income which are shown actually 10 ex;sl. The availability oj 

unidentified resaurces may, f or example, he j,iferred from a spouse 's 
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expenditure or style of living, fir frnm his inability or unwiflingness 10 allow 

2 the complexity 0/ his affairs /0 be pene{rufed wifh {he precision necessary 10 

J ascertain his actual weallh or the degree of IiquidiO' of its assets. Another is 

4 that where a spouse enjoys access 10 wealth bUI no absolulc enlil/cmenl /0 it 

5 (Wi in Ihe case, jar example, of a benefiCiary lInder discretiOnary Irust or 

6 someone who is dependent on Ihe generosity oj Q relath'e), rhe cnur! will 1101 

, , Gel in direct invasion of the rights oj or usurp (he discretion exercisable by, a 

8 tl/ird party. Nor will it pUI upon a lhire/-party undue pressure to acl in a ltay 

9 which will enhance (he means 0/ the maintaining spouse. This does nol, 

10 however, mean thaI the COllrf acts in (olaf d isregard of the putential 

I I availability of wealth from SOurces owned or administered by others. There 

17 ~1 ' iIl be occasions when il becomes permissible for a Judge deliberateiy to 

I J [rume hi~' urdltrs in a Jorm which affords j udicious encouragemem to fhird 

14 parries to provide rhe maintaining spouse with the means 10 comply with the 

15 court's view of 'he justice 0/ the case. 'rncre are bound /0 be instances where 

16 the boundary berween improper pressure and judicious encouragement 

17 proved to be a fine one, and ;1 will require allention /0 the panicular 

18 circumstances oj each case to see whether;1 has been crossed. " 

19 

20 100. The Coun of Appeal dismissed the appeal , finding that the husband had 

21 substalitiallnt:C1ns ct llhuugh he.:: faced liq uidity prob lems. II was held that it was fo r 

22 the husband to satisfy the Coun that he had explored all means of access 10 liquid 
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fu nds to support su itabl e provision for the wife and that upon doing so it was 

2 found to be impos::; iblt:. As he had fa iled to demonstrate thaI, inferences co uld be 

, 
J drawn to the effect that he could find ways, with the assista nce of hi s mother and 

4 brother, of funding the award made by the Coun. The Court found thai the Judge's 

5 order based on the evidence before him was justi lied . The Court had regard to the 

6 fact that it was both parenL .. ' choi ce that the chi ldren aMend private school s and if 

7 this red uced the father's income then that was hi s choice. As Mr. \1oslyn QC 

8 commented when rev iewing Thomas at paragraph 82 in TL v. /ftL O/Jd others "il 

q ;s important 10 recognize .. . thai no parI of the ancillary relief award ranged over 

10 assets of inr.:omf! Ihut were nur Mr Thomas' as ojrighl. " 

II 

12 101. In M l', M (Ma;menance Pellding Suit) [2002J 2 FLR 123 Charles J considered 

13 TllOmas I I. Thomas. The parties separated after eight years of marri age. The child 

14 of the marriage, who was aged fi ve. res ided with the wife. The parties had 

15 bencfited from a very high stand ard of liv ing during the marriage whic h included 

16 a rented home in London at f 13U,00U per annum, a rented flat in Paris at £24,000 

17 per an num and an equall y owned property in M iami with outgo ings of £98,000 

18 pt:r yt:i:lf. TIlt: husbi:lnd anticipated an inheritance of around $ 100 million from hi s 

19 extremely \l"ealthy father. Throughout the marriage the husband's father had 

20 supplemented his income, but the husband ind icated that this was no longer the 

21 casCo The wife was applying fo r maintenance pending su it in the sum of £5 10,000 

22 per annum whi ch would cover the rent and outgo ings on both the London and 
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Pari ~ propcr1i es, the outgoings on the Miami property and ",culd cover spousal 

and child mainlt:nance needs of around £240,000. The husband did nol contest 

that the fi gures accurately represented the expend iture, bUI claimell th~1 he was 

not in a position to make the payment as his father was no lo nger \villing to 

supplement his income and because one of the husband 's companies had failed. 

Charles J. felt it was apprnrriale 10 have regard 10 the standard s of the very rich 

and made nn award of £330,000 per annum. Charles J acceptcd thaI he ~huuld 

have regard to both partics' contentions when deciding what figure was 

reasonable and in particular the husband 's contention that there had been a change 

in circulllSlanct::s brought about by Iht: allt!ged change of the ro le played by his 

father in the fami ly' s finances. It was clear that Charles J. based on the facts 

before him and the lack of full and frank di sclosure by the husband, wus unable to 

be c lear as to the father' S alleged change of stance and his reasons for that. 

Charles J was o f the view that there was a responsibility on the husband to pUllhe 

Court in an informed position as to what the father' s current attitude was. The 

Court was not willing to accept that the father of the husband was no longer 

will ing to support him or to enable him to comply with Court o rders. Charles 1 

fdt lhullhe pr i nc iple~ and guidance set out in Thomas had an "inbui/f flexibility " 

as they look at the realit ies of a given situation when it \va5 alleged that a third· 

party was likely to fund a pany to ancillary relief proceedings. 
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102. In the mail er before me it cannot be said that the parties had an extremely high 

standard of li villg during the marriage. II is not submitted by the wife that any of 

the husband 's family have supported him to any sign ifi cant degree during the 

marriage. I am sat isfied that the husband has explained why his mother is willing 

to fund only the removal jurisdict ion element of the ancillary proceedings. So 

when I consider the principles to he appl ied on application for maintenance 

pend ing suit as sct out by Mr. Mostyn QC at paragraph 124 ill TL ,.~ ML and 

others, I do not tind that the husband has been hi storically supported by hi s 

mother. nor am I sat isfied that the position of his mother as it relates to potential 

financial support to the husband is ambiguous or unclear. This is nOl one of lhose 

cases, when considering an application for maintenance pending suit, in which [ 

am justified in assuming that the husband's mother would be making any other 

comributions save for leading counse l's expenses for the removal jurisdiction 

hearing. If I were to make a maintenance pend ing sui I order \\iilh a costs 

all owance clement it shou ld not be made against assets or income of any third­

party and which are not the husband 's as of ri ght. I am not satisfi ed on the balance 

of probabilities that the mother or any other member of the husband' s family wi ll 

provide money (0 lIlt:ct a oo:\t:, all owance order which the husband cannot meet 

from hi s absolute property. This is not a case in which I am assisted by the 

principles set oul in Thomas v. Thomas when determining whether I should make 

the requested costs allowance order in favour of the wife. 
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103. Hav ing regard to my finding that the wife lacks funds or the ability to raise funds, 

2 as I am required to du fo llowing Cllrrey I I. Currey, [ have carefully considered the 

3 husband 's ev id ence in relation to his financial po!\i tinn. Regrettably, it is evident 

4 that he is unable to prov id e a substantial contribution to the wife 'S fees ~ithcr from 

5 the liquid or ill iquid assets. He is already strugg ling to pay the current level of 

6 maintenance pending !\u it, and substantial arrears have accrued . 

7 

8 104. Although the husband has legal fees liabilit ies to hi s attorneys at roughl y the same 

9 

10 

II 

12 

13 

14 

15 

16 

level as the wife's, due to hi s mother's wi llingness to pay for leadi ng counsel for 

the removal jurisdiction applicat ion in relation to her grandchildren, he wi11 have 

representation at that hearing by an attorney with commensurate ability and 

experience. If the wife is unable to now successfully rc-apply for legal aid after 

the re has been a finding that the husband is not in a position 10 put her in funds to 

pay he r attomey, her attorneys may fee l Imahle to continue to represent he r. This 

possible situation troubles the Court greatly. 

17 105. With thi s in mind, 1 return my attention to the Land Rover motor-vehicl e 

18 

19 

20 

2 1 

22 

mentioned in paragmph 65 herein . If the vehicle was sold fo r around CI$28.000 

the Vi'ire would be able to purchase a rep lacement vehicle (of a similar value to 

lhal owned by the husband) for around CIS 10,000. The balance of the proceeds of 

sale could then be used to towards her lega l fees. I understand :v1r. McGrath' s 

subm iss ion when he says that such an approach may only he akin 10 applying a 
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2 

3 

4 

'blind aid' to the real prob lems. However, usmg a bar,d aid in certain 

ci rcumstances when it is the only treatment available is better than administering 

nothing at all. 

5 106. I do not have the power under Secti on 20 Matri monial Causes Law to order a 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

non-consensual sale of the vehi cle or to order that the husband pay a Jump sum. 

Howeve r, J havt: n::garJ to lht: ordi submiss ions mad e by Mr. McCann based upon 

paragraph 10 of the husband's affidavit swo rn on 61t
. July 20 12 and paragraph 3 

(ii) of the husband's affidav it sworn on J Olh August 20 12. The submiss ions were 

that the vehicle co uld be sold, the wife purchase a vehicle for C]$ IO,OOO and that 

would free up money to go towards legal expenses . I also have regard to the 

husband 's sensible recognition at the December 2011 hearing that both parties 

required legal representation and monies to pay their res pective tees. I I It would be 

disappointing i f the hus band were to re nege from the pos iti on he took at the 

Dect:mbcr hearing and in hi ~ rer.:ent a mLiavi t ev idenct: r.:um:eming lhc ~a lt: or the 

Land Rover. 

18 107. The hus ba nd hav ing taken thi s position, and due to the jurisdict ional iss ues faced 

19 by the Co urt. a n appropriate way forward would be for the motor vehicle to be 

20 sold by agreement. [t would see m se nsible that the wife , wha has day-la-day use 

II see paragraph II and 12 above 
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108. 

of the vehi cle. have conduct of the sa le. No sale could take place without the 

husband's conseni as he would be required to sign the LntmS r~r documentation. The 

husband should undertake to sign all the necessary transfer papers if a proper and 

wi lling purchaser is found will ing to pay CIS28,OOO or any lesser 3mounl agreed 

by the parties. J memion lesser amount as the panies rna)" after conducting a 

review of the local second hand market for a this vehicle in it ~ current state, 

conc lude that a reali stic amount for 0 quick sole would be have to be less than 

CI$28,OOO. 

However, if such agreement is not reached, it may be open to the wife to make an 

application to enforce payment or all or part or all or part orlhe current arrears of 

maintenance pending suiL If the Court felt that the husband had access to a sum of 

HIOI1t:y in the reg iun ufC I$28,OOO which could be raised in a reasonable period of 

time from the sale of the motor-vehicle. it could order that he pay that sum 

towards the arrears by a certain dOle. In making such an order the Court would 

have to consider first of all the best interests of the ch ildren and thereafter the 

responsibi lities, and financ ial needs and ot her reso uree~P and Belu:. 1 and potential 

earning power and deserts of the parties. At the final ancillary relief hearil1g the 

Court would have to pay regard to the tacl lhat, ir the ve hicle were found to be a 

matrimonial asset, it had been utili sed to payoff arrears of maintenance and give 

12 my emphasis 
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the wife credit at that time when cons idering the d ivision of other matrimonial 

2 assets. 

3 

4 109. If there is no agreement rcached between the parties then I direct that, by or on 

j seven days after the handing down of the perfected version of thi s Judgment, the 

6 parties to pro\iide me with brief written submissions sett ing out their views as to 

" , whether I should /lOW make a maintt.:nance pending suit order with a costs 

8 allowance element in the sum ofCI$18.000 and an increase totalling CI$10.000 in 

9 the current maintenance pending suit order to cover the cost of replace ment 

10 vehicle. The concern about making the laner o rder, without hearing further from 

11 the parties, is that I have not heard from the husband as to what he might believe 

12 to be a reasonable period of time to be given for the sale to take place. I would 

13 need to consider both parties' views, as I wou ld need to specifY a date on which 

14 the payment should be made. 

15 

16 110. It is c lear that the husband has accepted that the wife requi res representation 

17 during these proceedings. On the husband ' s case, due to his mother's wish to pay 

18 resulting from he r concerns for her grandchildren, he wi ll be well represented at 

19 the removal jurisdiction application. The Court must strive to ensure that there is, 

20 as best it can, equality of arms during the proceedings. It is clear that the parties 

21 have in their evidence before this Court both agreed that the motor-vehicle cou ld 
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be sold and the proceeds used in the wa.,)' suggested . Therefore, il would be a great 

2 sham!!: i r further costs now had to be incurred if agreement could not be reached. 

3 

4 Ill. It is clear that the mother requires representation at the removal from the 

5 

6 

7 

~ 

9 

10 

I I 

12 

13 

14 

I S 

16 

17 

18 

19 

20 
21 
22 

jurisdiction appli cation. If the vehicle is sold , a figure in the region of CI$18,OOO 

may en.-1hl e th e wife to have re presentatio n. I accept that thi s would be dependent 

upon the position taken by her atlO l'11eYs whu art:: aln:auy owed fees greatly in 

excess of CI$18.000. This may be the onl y way for the wife to maintain her legal 

representation fo r that heari ng and the other outstanding ancillary matters 

reyuiring determination unless a successful application for lega l aid can be made 

as a consequence of the findings in thi s Judgment. 

112. In relation to costs, I am mi nded to reserve the same. I do so as I wish to leave the 

opt ion open, after having afforded the parties the opportunity (0 make 

submiss ions, of making some other order in rela tion to this h~aring aHt:r all lh~ 

facts have emerged at the final hearing of ancillaries. 

Dated thi s ISrh day of September 201 2. 

=f¢=: 
Richard Will iams J 
Jud ge of the Grand Court 
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