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IN THE GRAND COURT OF THE CAYMAN ISLANDS
HOLDEN AT GEORGE TOWN, GRAND CAYMAN

FAMILY DIVISION

CAUSE NO. FAM. 53 OF 2014

BETWEEN:
ANDREW NICOL MILLER
PETITIONER/RESPONDENT
AND:
AMANDA LEANNE MILLER
RESPONDENT/APPLICANT
BEFORE: Hon. Justice Hall (Actg.)
Appearances:

Petitioner represented by David McGrath instructed by McGrath/Tonner

Respondent represented by David Holland instructed by KSG Attorneys-at-
Law.
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JUDGMENT

The divorce between the parties hereto was finalized on 9t
February 2016. However for ease of reference throughout, and
with no lack of respect to the parties, the former husband will be
denoted as “H” and the former wife will be denoted as “W".

On September 21, 2015, following a trial, a Decision was issued as
to ancillary matters. It was formalized on 5% January 2016 as

follows:

"1. A Residence Order is granted to the Respondent/Wife
with respect to” (R, J and I) “(“the children of the
marriage”);

The Petitioner/Husband shall have liberal contact with the children
of the marriage at such times as agreed between the
Petitioner/Husband and the Respondent/Wife. Failing agreement
either party shall be at liberty to return the matter to the Grand

Court for determination;

The Petitioner/Husband shall pay child maintenance of CI
$1,500.00 per month per child until the child ceases full-time

education or reaches the age of 21 years whichever is the later;
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The Petitioner/Husband shall pay the school fees and agreed extra-
curricular activities of each child until the child ceases full-time

education or reaches the age of 21 years whichever is the later;

The Petitioner/Husband shall pay the health insurance and
additional medical/dental/article expenses for each child until the
child ceases full-time education or reaches the age of 21 years

whichever is the later;

The Petitioner/Husband shall contribute an additional sum of CI
$3,500.00 per month towards the housing needs of the children of
the marriage. Such payments to continue until the last child ceases
to reside with the Respondent/Wife, ceases full-time education or

attains the age of 21 years whichever is the earlier;

The Petitioner/Husband shall pay spousal support to the
Respondent/Wife in the sum of CI $3,000.00 per month for a
period of three (3) years commencing 15t October 2015;

The previous 50/50 division of the proceeds of sale of the real
estate owned by the parties to the marriage is noted and
approved;
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13.

The Respondent/Wife shall retain ownership of the Mazda motor
vehicle and the Petitioner/Husband shall retain ownership of the
Porsche and Toyota motor vehicles outright.”

The eldest child of the marriage, R, is now 19 years of age. She
attends University in Australia, the birthplace of W. R and her
mother W currently reside in Australia with W’s parents. The two
younger children are residing in the Cayman Islands with H and his
wife Paola.

W originally filed an application to relocate to Australia with the
two younger children of the marriage, J and 1. The application in
respect of J was withdrawn at the start of these proceedings
because he turned 16 years of age on 12th November 2019 and,
therefore, the Court did not have jurisdiction to make the order
which had been sought. Given J’s age and his expressed desire to
remain in the Cayman Islands and do his GCSE examinations in
June 2020 the current application before the Court only relates to
the youngest child, I, who is seven years of age.

W’s Summons filed on the 15t day of June 2018 also seeks the
following Orders:

1. That H shall have such contact with the child as the Court
deems appropriate, both in the Cayman Islands and
Australia;

2. That the duration of W’s spousal maintenance be extended
for a further period of three years.
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14. These applications are opposed by H.

15,

16.

17,

W’s Summons had previously included the request for a legal costs
allowance, however that application was dealt with in September

2018 and was unsuccessful.

Also before the Court was H’s application dated August 15, 2018.
That Summons sought a variation of the Order for final ancillaries
in the following terms:
1. That there be a Sole Residence Order in respect of H with
respect to the two youngest children of the marriage;
2. That W be granted generous contact with the two youngest
children of the marriage;

3. That the Order for child maintenance be varied;

4. That the Order for the housing needs of the children be
varied;

5. That the applications for Cayman Islands passport for the

two youngest children be signed by W or alternatively, the
Court.

It must be stated from the outset that a great deal of evidence was
adduced in this case on behalf of both parties. This included live
testimony from W, H and the two Social Workers: Ms Amelia
McDermott (Australia) and Ms. Kernita Bailey (the Cayman
Islands). There was affidavit evidence from H'’s wife and W's father

and also a Report speaking to R’s issues from Dr. Marc Lockhart.
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Counsel also made very detailed submissions. While this material

Background

was considered it was not possible to reproduce all of it here.

18. The following matters are not disputed and are relevant to the

applications before the Court.

1.

W obtained a work permit and started to work at a
Montessori school in the Cayman Islands in September
2017.

It was the desire of R to pursue university studies in

Australia.

There was no dispute that R had had struggles with anxiety

and mental health issues for some time.

W and R moved to Australia at the end of July 2018, W
having left her job to do so. R started University in 2019.
The youngest children, J and I remained in the Cayman

Islands living with H and his wife Paola.

Throughout the marriage to H and prior to moving to
Australia, W had been the primary caregiver for the three
children of the marriage.

The youngest child, I reacted very badly when told of the
imminent departure of W and R, to Australia without her.
For the first two years of I's life, H had no overnight contact

with her at all.

R and H have a strained relationship.
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H, a prominent attorney-at-law, had been on “gardening leave”
from his old law firm for six months when J and I came to reside
with him.
10. Obtained employment with another law firm.
11. W’s application for relocation was originally scheduled to
be heard in early November 2019 but in August 2019, H
successfully obtained an Order to vacate those dates on
the basis of his extensive work commitments.

Welfare Reports

20.

21.

22,

Two Welfare Reports each were prepared by Social Worker Ms.
Kernita-Rose Bailey of the Department of Children and Family
Services (DCFS) in the Cayman Islands and Social Worker Ms.
Amelia McDermott of International Social Service (ISS) in

Australia.

In Ms. Bailey’s Report dated September 28, 2018 she reported that
it was J’s desire to reside in the Cayman Islands with H while T who
was 5 years of age desired to go to W in Australia. Ms. Bailey
recommended that Orders be made to that effect.

Ms. Bailey also stated that DCFS requested a report from
International Social Service in Australia. That report was requested
to address:

1. Details about the home and neighbourhood in which W

intended to reside;
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24,

25,

2. Information about the schools that the children would
attend, if the Court were to approve their relocation,
including school population, average class size and
curriculum;

3. Available social support systems, including family

support and wider social support;

4. Training and employment opportunities for W.

In Ms. Bailey’s Second Report dated September 18, 2019 she
flagged certain issues.

She referred to listening to a taped recording between I and W
provided to her by H. It involved a discussion between W and I
about I going to live in Australia. Ms. Bailey considered the
recording to be a matter for concern because she believed that I
was being pushed to make a choice between her parents. H was
present during the conversation and W was present via the
internet. Ms. Bailey submitted that such conversations can have a

significant negative emotional effect on a child.

Ms. Bailey made reference to two referrals which were made to the
Multi-Agency Safeguarding Team (MASH) in respect of 1. In one, ]
had allegedly been hit some years previously. Nothing came of
this. In the second, J had apparently videotaped an inappropriate
video of one of his young friends. H dealt with J. This is still being
investigated but the particular relevance of this matter is that W
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26.

27.

28.

was later to complain that H did not inform her about the second
incident and H admitted that he had not done so.

Ms. Bailey reported that J informed her that he wanted to remain
in the Cayman Islands and do his GCSE exams there in May/June
2020. He stated that after completing his exams he wished to
travel to Australia. He stated that if he enjoyed Australia he would
be interested in staying there; otherwise he would return to the
Cayman Islands and pursue his Advance Level exams. Ms. Bailey
flagged the fact that J would attain the age of 16 years in
November 2019. Under the Children Law (2012 Revision) the Court
could not make an Order affecting Residence/Contact in relation to
J.

Ms. Bailey reported that I, who was now 7 years of age had told
her that she wanted to remain in the Cayman Islands with H. Ms.
Bailey recommended that an Order be made to that effect.

Having been requested to do so by the DCFS in the Cayman Islands
a Home Study Report was prepared by Ms. Amelia McDermott and
Ms. Aga Duc of International Social Service (ISS) in Australia and
it was filed on October 1, 2018. The Social Workers flagged the
fact that they had not met H prior to the preparation of the Report.
The recommendation of that Report was that I be granted
relocation to Australia to live with W and R. While the Report
recommended that J be relocated to Australia, it was felt that given

his age and maturity, weight was to be given to his own views.
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30.

31.

Ms. McDermott also provided an updated Home Study Report
dated September 18, 2019, as requested by DCFS. The new Report
stated that the mandate for the second assessment was to find out
if anything had changed for W and her plans for the relocation of I
and J and what impact the intervening year between the two

assessments had had on those plans.

Once again Ms. McDermott flagged the fact that she had not
communicated with H. She reported that W’s plans for housing,
schooling, daily living etc remained unchanged and that there
existed no concerns relating to the logistics of the move to
Australia. Once again the age and maturity of J was referenced
with a recommendation that his opinion be given weight in
determining where he should reside. Ms. McDermott speculated on
the possible effect on I were she to be separated from J now or in
the future. She also stated that she had no concerns about W’'s
ability to be a full time parent for both I and J. She indicated
however that due to the restrictions of the assessment process she
could not recommend a final outcome for the case but expressed
confidence that if relocation took place it would be it would be into

a welcoming and loving environment.

During cross-examination Ms. McDermott was challenged by
Counsel for H for her failure to speak to H, I or J. She explained
that her remit from DCFS just required her to do a report in relation
to W. She testified that she requested an opportunity to speak to
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Additional Matters

32.

33.

34.

35.

It was W's expressed belief that it was in R’s best interests that
her mother remain close to her to provide ongoing emotional and
parental support. While this belief was not disputed, H challenged
it as being the sole reason for W going to Australia. Reference was

made to earlier expressions by W about moving to Australia.

The timing of the move was also challenged as being particularly
early given the date that the University school year began. It was
submitted on behalf of W that the expiration of W’s lease at the
end of July 2018 coincided with the period in which R had to leave
in order to settle in Australia. It was W’s testimony that the
decision to leave her two youngest children behind was an

agonizing one for her to make.

H has not paid any of the Court Ordered housing allowance to W
since she left the Cayman Islands. He pays her $1,500.00 per
month as maintenance for R and $350.00 per month each as
maintenance for I and J.

While not denying that W had been the primary caregiver for the
three children of the marriage, H contended that there had been

occasions in the past when he had been the sole carer for the
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38:

children due to W’s absences or dereliction. He suggested that he
had reluctantly agreed to the Sole Residence Order being granted
to W at the end of the marriage because he himself had no settled

residence.

According to H, the coincidence of I and J coming to reside with
him while he was on required “gardening leave” resulted in him
having an epiphany. He re-prioritised his relationship with his
children and vowed to work for less hours and reduce his work

related travel.

As expressed throughout his evidence and as indicated to Ms.
Kernita-Rose Bailey, H holds W responsible for his estrangement
from R. He has expressed fears that if they lived in Australia with
her, she would similarly influence J and I. Reference was made to
his request that W satisfy certain conditions prior to him sending
the younger children to visit her in Australia for holidays. This
included the signing of a declaration that she would return the
children at the end of the visit and a declaration that the Cayman
Islands had sole jurisdiction over the issue of custody. He
referenced her refusal to do these things as evincing an intention
of preventing them from returning. While testifying H

demonstrated strong resentment towards W.

Currently, I and J communicate with W via Skype/phone/etcetera.
There is some dispute about the frequency. W accused H of

monitoring these “visits” and not allowing the children to speak
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39.

freely with her at all times. She referred to the tape recorded
conversation of herself and I as evidence of this. This incident, she
said was taken out of context and that if she truly attempted to
influence I, H would have been able to provide more than one tape
recording as evidence of this. H denied the accusation stating that
J as a teenager communicated with his mother when he was alone
in his room. He also stated that he could not help overhearing I's
conversations because of the openness of the area in his condo

where she usually conducted her conversations.

Counsel’s Submissions on behalf of W

Counsel for W submitted that the domestic background to the case
was of vital importance. He put forward the following as facts which
were confirmed by oral evidence:

1. H is a father who (by choice) for the first two years of I's
life had no overnight contact with her at all;

2. For the next almost four years of I's young life, she resided
primarily with her mother, her big sister (R) and her brother
(3);

3. During those almost four years, H only had contact with I
for a few hours on a Wednesday evening and overnight on
Saturdays and at no point prior to these proceedings did H
seek to vary those contact arrangements, save to extend
his return time on Sundays to 4:00 p.m. (and initially that
did not even apply to I);

4. H has always travelled significantly for business purposes

and continues to do so.
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41.
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43.

44,

Counsel submitted that the delay in getting this matter to trial
strengthened H's position. Essentially, the longer that I remained
in the physical custody of H and his wife, the greater the bond
between H and I became. He asserted that if the matter had
proceeded in October 2018, both social worker reports had been
firmly in favour of I relocating to Melbourne, Australia with W.

Counsel referred to the stance taken by Ms. McDermott when her
recommendation was challenged during cross-examination. He
submitted that she strongly stood by her original Report
recommendation pointing to the fact that I's primary caregiver for

the first six (6) years of her life had been her mother.

She pointed to the strength of I's attachment to her mother as a
primary caregiving figure and suggested that there was ample
empirical evidence in support of the recommendation she made.
Counsel also referred to Ms. Bailey’s initial conclusion about the

relocation of 1.

Counsel argued that the Court should consider whether things had
changed so significantly that relocation was no longer in I's best

interests.

Counsel submitted that all the evidence in the case suggested that
I still had a significant and important attachment to her mother
and big sister. Further, there was some uncertainty about where J
would be in the future which had not been there in October 2018.
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Counsel asserted that H was still a busy lawyer with significant
business development and business travel commitments. Counsel
also submitted that H’s reluctance to readily facilitate direct
contact to W over the past year posed a risk to I's attachment to

her mother and to her emotional welfare generally.

Counsel pointed out that both Social Workers asserted that I still
had a very significant primary attachment to her mother by virtue
of her being her main caregiver for the first 6 years of her life. The
change in circumstances is that H has now strengthened his

attachment with I.

Counsel submitted that it should provide reassurance to H and the
Court that I's bond with her father is now secure even if she were
to relocate. This would limit the risk of any future loss of
relationship between the two. In so submitting, Counsel
acknowledged that despite his work commitments, H has managed
to strengthen his bond with I.

Counsel submitted however, that the attachment to a primary care
giving stay at home mother over a six year period is somewhat
different to the attachment with a father who spent a couple of
hours with a child on week days in between business trips and

business development commitments.

Counsel for W emphasized that Ms. Bailey gave evidence that her

latest recommendation was made “with caution”. The Court was
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52

urged to approach her recommendation cautiously. Counsel
argued that Ms. Bailey’s second Report is the only expert evidence
before the Court that is not supportive of I relocating to Australia
with her mother.

Counsel noted that Counsel for H placed a great deal of weight on
this second Report. Counsel for W criticized the evidence of H in
relation to the Report. He argued that conveniently, when it suited
his argument H promoted Ms. Bailey’s recommendation to the
Court. Otherwise, he criticized Ms. Bailey’s evidence. In relation to
Ms. Bailey’s opinion that she felt that W would promote the
relationship between I and her father, H described her as being “a
little bit naive”.

In comparing the Reports and testimony of the Social Workers,
Counsel for W submitted that it was hypocritical of H to argue that
the Reports and testimony of Ms. McDermott were effectively
useless to the Court as she did not speak with H. He pointed out
that the Report that H sought to rely on, was prepared by Ms.
Bailey on the same basis.

Ms. Bailey did not speak with W at all when preparing her second
Report. It was noted that Ms. Bailey had spoken with W for her
first Report and she had not been operating under the same
imposed restrictions as ISS Australia. It was argued that Ms. Bailey
could have reached out to W at any point and that she should have

done so “in her function as the eyes and ears of the Court”.
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56.

Counsel argued that as she testified, this was Ms. Bailey’s first
relocation case. He argued that she placed disproportionate weight
on I's latest expressed wishes when making her second
recommendation. Further, she failed to give sufficient (or any)
weight at all to the direct contact difficulties that W has suffered
and the uncertainty surrounding J’s future in Cayman. He further
submitted that while she testified that she had read the B v B_case,
there was no evidence of this in her reports; and she did not

address the relevant questions set out in B v B.

Counsel submitted that Ms. Bailey’s final recommendation should
be disregarded by the Court, or at the very least, treated with a
great deal of caution.

Counsel for W argued that Ms. McDermott was by far the more
impressive social worker witness despite the limitations of her
Report. He submitted that in contrast to Ms. Bailey’s guarded
responses; she was forthcoming in her opinions and clear and
balanced in her responses. He also commended her experience of
dealing with one or two relocation cases every three or four
months.

Counsel further argued that the criticism of Ms. McDermott’s
Reports was unfair. He submitted that she performed the Home
Study function she was asked to do and did so extremely well. The
Reports dealt with the plans and arrangements in place for I in
Australia in some detail and provided assurance to the Court that
W had put in place appropriate arrangements. It was asserted that
Ms. Bailey also ultimately relied on Ms. McDermott’s Reports for
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her investigations and that she had indicated her satisfaction with
the arrangements in Australia.

Counsel for W addressed the issue of where ] will be after June
2020 and the effect that that would have on I.

Counsel took the view that J has clearly indicated that he intends
to visit Australia after his GCSE exams in June 2020 and that it
was a possibility that he may decide to stay there permanently.
Counsel argued that the evidence clearly established that even if ]
returned to the Cayman Islands after the summer of 2020, he
would be leaving in two and a half years to attend university. Under
either scenario, I would be the only sibling left in the Cayman
Islands.

Counsel argued that I could find herself living a lonely existence in
the Cayman Islands. Her mother, sister and maternal family would
be in Australia. Her brother would be away at university, possibly
in Australia and her paternal family would be in London and New
Zealand. I would be in the care of her father and his wife. It was
argued that despite his love for I, the reality is that H would be
unable to spend significant quality time with her given his work

commitments.

Counsel referred to Ms. McDermott’s evidence that I being in such
a position was not a good idea. He cited Ms. McDermott at page
122 of her second Report stating that for I, there seemed to be
"some undeniable benefits to relocation to Melbourne, the most
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evident of those being support from a wider extended family
network. ....in particular, having more people around her as she

grows up would be beneficial.”

During cross-examination on this point Ms. McDermott stated that

it was important to have a long term plan in place for children.

Counsel argued that Ms. Bailey in her second Report, recognised
that I's situation may have to be revisited in June 2020 depending
on what J decided. He submitted that a further waiting game would
not provide any certainty for I. He pointed to the fact that the
experts agreed that if I relocated now, she would adjust given

her young age.

Counsel submitted that given all the circumstances of this case a
decision for I to remain in the Cayman Islands at this juncture
would not provide her with any certainty for the long term and this
would be contrary to her best interests.

Contact & Co-Parenting

64.

Counsel for W pointed out that in their Reports and viva voce
evidence both of the independent Social Workers were of the
opinion that W would promote the relationship both between H and
I if the latter was to be relocated.

19-12-30- Miller & Miller — Cause# FAMS53 /2014 - Judgment - Justice Nova Hall (Actg.) - FM Page 19 of 52



501

502 #7 4
S0A (Y
504

506

507

508

509
510
511
512
513

514

515

516
517
518
519
520
521
522
523
524
525
526
527

65. Quoting Ms. Bailey:

"There was no evidence that” (W) “would seek to turn the
children against their father. While she shared various
concerns, she was able to consistently balance the negative
comments with more positive comments. Additionally, it is
believed that” (W) “played a role in influencing” (J) “to
rekindle his relationship with his father.”

66. From Ms. McDermott came:
(W) “demonstrated her commitment to the children
maintaining a strong relationship with” (H) “should the
relocation be granted; in the years since their separation
she has made efforts to ensure the children continue
spending time with” (H) “regularly.”

67. Counsel pointed out that H even admitted in cross-examination
that he had never experienced any issues having contact with I
and J.

68. Despite the foregoing, at no point in his affidavit evidence nor in
his oral evidence did H say positive things about W as a mother. It
was submitted that this was surprising considering that W had
been the primary caregiver to all three children for the best part
of two decades which had allowed H to commit fully to his career.

69. Counsel for W submitted that it was clear from his oral evidence
that H blames W for his difficult relationship with the eldest child
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70.

Z1s

I

R. He stated that H appeared to harbour a great deal of resentment
towards W as a result and that this came across during H’s oral
evidence which it was submitted was often adversarial in nature.
It was submitted that the evidence showed that H has been the
author of his own destiny when it comes to his relationship with R
and that W could not be blamed.

Counsel made reference to a message exhibited by W which was
from H to I's godmother. In it he refused to allow I's godmother to
see her and stated of W:

"my ex who has taken legal proceedings with the vengeful
intent of adding” (I) “to the list of children I will never have
any contact with ever again I will have to maintain a degree

of distance until after the conclusion of those proceedings.”

Counsel submitted that H worryingly still viewed W's application as
simply being driven by 'the vengeful intent’ to exclude I from his
life. This was despite the fact that W was originally from Australia,
had all of her extended family living in Australia and had previously
raised the issue of relocating, including a court application.
Further, R was presently attending university in Australia. It was
submitted that H’s view was completely misguided and according

to the experts, wrong.

It was strongly submitted that H’s resentment towards W should
cause concern for the Court if I was to remain in the Cayman
Islands. It was argued that H had made it difficult for W to have
direct contact with I and J for the past 16 months. It was suggested

that if anyone was at risk of parental alienation, it was W.
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173,

74.

75,

76,

It was also submitted that any concerns on H’s part that W would
not properly promote the relationship between I and H if she were

in Australia, were completely unfounded.

It was submitted that all of the witnesses, including the parties
themselves, acknowledged the differing parenting styles and
characteristics of the parties. W was described as being more
flexible.

It was submitted that where a child had parents residing in two
different jurisdictions, a flexible approach such as W’'s would
ultimately be in I's best interests. It was argued that it would not
be in I's best interests to be in the care of a father who holds
resentment towards her mother and who takes a rigid and often

difficult approach to contact arrangements.

The Court was asked to consider this background when assessing
the weight to attach to the email sent by W to H in which she
invited his proposals as to what the contact arrangements would
be if she were to be in Australia without the children. It was argued
that at trial, H sought to place great emphasis on this email which
was one line in length, amongst thousands of pages of paper in
this case. It was argued that W was the only parent who considered
all options and all possible compromises in a difficult and stressful
situation. This email, it was submitted, served to highlight that W

is the more flexible parent who wants open lines of discussion.
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78.

Counsel made reference to the incident involving the MASH unit
which was the second one involving J. H did not inform W about
this second incident. Additionally, on the evidence, safety concerns
were raised by neighbours regarding I being left unsupervised at
the pool of H's condo complex. H suggested that there had been
mistaken identity regarding I at the pool. However, despite
requests for evidence of any strata complaints (including videos)
H and his advisors did not provide this.

Counsel submitted that these were examples of H's unwillingness
to co-parent with W. The Court was invited to draw adverse

inferences.

Financial Orders

79

80.

Counsel for W submitted that the child maintenance orders will be
impacted by the outcome of the relocation application. It was
argued that W requires some form of ongoing maintenance
regardless of where the children are located. It was submitted that
W will still have to care for the children during significant periods
in school holidays. It was argued that given H’s high income level,
it would be reasonable that he pay for all of the children’s travel
expenses.

It is not disputed that H has not paid to W the court ordered
housing allowance of CI$3,500 per month since she left the
Cayman Islands. It was submitted that H is now indebted to W in

the sum of CI$56,000 in housing allowance and the Court was
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81.
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84.

invited to require H to remedy his breach of the final ancillary order
and make payment to W of either all or some portion of the

outstanding housing allowance.

H’s contention that the housing allowance was for the benefit of
the children and the youngest two children are not presently
residing with W was noted. However it was argued that regardless
of the Court’s decision on relocation, W required appropriate
accommodation to house all three children when they are with her.
The funds would greatly assist W in establishing a home for her
and the children in Australia.

It was further submitted that W still had one of the children
residing with her who was still subject to that aspect of the final
ancillary order. It was argued that H should have been contributing
something towards housing for the past 15 months rather than
unilaterally deciding that there was no need for him to comply with
the Court Order.

It was submitted that regardless of the decision on relocation the
Court should continue the Order for housing allowance. It was
argued that this was in the children’s best interests regardless of

their primary country of residence.

With regard to the application for the extension of spousal
maintenance, citing authorities, Counsel for W submitted that no
exceptional justification was required for an extension. The

reasoning behind the original final ancillary order is a relevant
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85.
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87.

circumstance to be considered as well as whether the purpose of
that original Order had been fulfilled. This was the transition to
independence, and based on W’s current financial position, it was
submitted that it had not.

Counsel for W submitted that there had been undeniable
uncertainties surrounding W's immigration status in the Cayman
Islands post-divorce. She incurred additional time and costs
dealing with her legal proceedings and moving countries. She had
been unable to update her qualifications as was envisaged by the
Court.

Ms. McDermott’s observations regarding W were commended to
the Court. Counsel submitted that she is on the ground in Australia
and has had the most contact with W in recent months. Both W
and Ms. McDermott gave evidence regarding W’'s efforts to have
her Montessori qualification recognised in Australia with Ms.
McDermott commenting that the process was not quick. Ms

McDermott also commented on how W kept herself busy.

Counsel submitted that it was unfair to suggest that W had not
made efforts to find her feet since the final ancillary hearing. It had
been a difficult and complicated few years and W has not been able
to re-establish herself as yet.

88. Counsel for W commented on opposing Counsel’s comments about

W’s Butterfield bank account which had a balance of CI$20k

19-12-30- Miller & Miller — Cause# FAM53 /2014 - Judgment - Justice Nova Hall (Actg.) - FM Page 25 of 52



668

669

g

671
672
673
674
675
676
677
678
679

630
681
682
683
684
685

686

687
688
689

690

691
692
693
694

89.

90,

91

92.

(equivalent to AUD$36k). It was submitted that this was indicative
of the fact that W did not need any ongoing support from H.

Counsel for W pointed out that W's oral evidence and her Counsel’s
explanation upon disclosure; had established that a significant
portion of those funds (CI$14k) represented months of
accumulated child maintenance for I and J. These were funds that
W has deliberately kept aside to fund travel, accommodation and
general expenses when the children are with her. It was submitted
that just prior to the Trial an updated statement was disclosed
showing a balance in that account of CI$14,202.35 as at 29t
November 2019.

It was submitted that W did not have sufficient funds at her
disposal to update her qualifications which would open up new job
prospects for her. She had been living with her parents out of
necessity and had to conserve such maintenance funds that she

received from H for when she has direct contact with the children.

It was argued that as a result of moving countries, long distance
travel expenses and significant legal fees, W had not yet been able

to transition to independence from H.

It was argued that the disparity in the parties’ financial positions
was clear. H earned a significant income from his employment,
resided in a luxurious condo, had a second home in Miami and

travelled frequently. While H was criticized for not making timely
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95

disclosure of his true financial position, it was argued that his

ability to pay any of the orders sought should not be in dispute.

Counsel submitted that the fact that the original Order was not
specifically made on a non-extendable basis suggests that there
was always the possibility that W may need to vary that term. It
was submitted that given the homemaker role that W fulfilled
during the marriage, her extensive care giving responsibilities for
the children and her immigration uncertainties, the need for her to

extend that term was always a real prospect.

It was submitted that W's spousal support should be extended for
a further 3 years, or such period as the Court may deemed

appropriate.

In summary, W invited the Court to make the following final

orders:

i.  An order permitting I to relocate to Melbourne, Australia;

ii. A Shared Residence Order whereby I resides primarily with
W in Melbourne and subject to H’s schedule, I will reside
with H as follows:

a) For 2 weeks every Easter;

b) For 2 weeks during last week June/first week July school
holiday every year;

c) For 2 weeks during late September school holiday every
year;

19-12-30- Miller & Miller - Cause# FAM53 /2014 - Judgment — Justice Nova Hall (Actg.) - FM Page 27 of 52



722
-723
724
125

726

727
728
729

730

731
732

733

734
735
736

737

738
739
740

741

742
743
744

745

746
747

748

749

fii.

iv.

Vi,

d) For 4 weeks during school Christmas holidays (incorporating

Christmas Eve and Christmas Day on alternating years);

e) The above arrangements can be facilitated in Cayman,

Australia, New Zealand or any other location that is
convenient for H;

f) Regular indirect Facetime/Telephone contact (daily if H

wishes) at 4:00 p.m. Cayman time or such other time as
can be agreed and anytime between 5:00 and 11:00 p.m.
on weekends;

g) H should be responsible for the travel costs of facilitating

contact regardless of the court’s decision.

That H shall pay to W child maintenance in the sum of
CI$1,500 per month each for I and R and CI$350 per month
in respect of J (pending his own decision on relocation);

That H shall pay to W a housing allowance in the sum of
CI$3,500 per month for her and the children of the marriage
(regardless of the decision on I’s relocation);

That H shall repay the housing allowance arrears (or at least
some portion of same) that have been accrued in the past
16 months;

That there shall be an extension of W’s spousal maintenance
in such quantum and for such period as the Court may deem
appropriate;
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vil.  An order that H shall repay the Legal Aid Fund in respect of
the costs incurred under W's legal aid certificate.

Counsel’s Submissions on behalf of H

Counsel for H opened his closing submissions by stating that it was
a fact that J will be staying with his father. It was argued that this
fact was not open for debate or speculation. As such the Court
must proceed on the basis that this will impact substantially on the
Court’s determination concerning I. The Court was referred to the
evidence of Ms. Bailey that despite the age difference, the two
children were close and that the preservation of this unit should be

carefully contemplated

Counsel commented on the evidence that J had expressed to W
and to Ms. Bailey that he may, at some point in the future consider
the possibility of living in Australia. In contrast it was H’s evidence
that J had expressed unequivocally to him that he will be staying
in the Cayman Islands at least until after his A levels in 3 years’

time.

Counsel submitted that the evidence from W and Ms. McDermott
about what might happen to the sibling bond in the future if J
decided to leave was a pointless and speculative exercise. He also
submitted that Ms. McDermott’s opinion that if this occurred I may
live a solitary life was baseless and inappropriate. He submitted
this demonstrated an entirely inappropriate bias on the part of Ms.
McDermott. Instead he commended the approach of Ms. Bailey,
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that if J relocated, a new application may be necessary given the
separation of the sibling unit.

He submitted that the Court should not accept the speculative
factual premise put forward on behalf of W. The Court should not
assume that J will be leaving the Cayman Islands and acquiesce to
the relocation of I from now as a result. Instead the Court should
consider that J will reside in the Cayman Islands for the foreseeable
future. If the factual circumstances changed in the future, then
that would be the time for an application to consider the effect of

the new circumstances.

Counsel for H greatly commended the evidence of Ms. Bailey to the
effect that J and I were being well cared for in the Cayman Islands
by parents who loved them. They were settled and doing well in
school and had many friends. They had adjusted well since the
departure of W from the Cayman Islands and enjoyed significant
contact with her via telephone/Facetime/WhatsApp.

Counsel for H submitted that the Court would have to find the most
overwhelmingly compelling reasons to reject Ms. Bailey’s
recommendations so as to make an order which required I to leave
the Cayman Islands and to live in Australia. It was argued that
such reasons do not exist.
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102. Counsel argued that Ms. Bailey’s reports were full and that her oral

103.
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evidence was relatively fresh. When cross-examined, she accepted

none of the critical propositions which were put to her.

The Court was invited to conclude that her evidence was
measured, mature, astute, professional, objective and that she
reached her conclusion after fairly exhaustive and considered
research. It was submitted that the fact that she recognized the
“altered domestic and welfare dynamics in the year between her
first and second reports” was testament to the fact that she
recognised the need to assess a new status quo and how that

impacted upon 1.

In contrast, Counsel for H urged the Court to reject the Reports of
Ms. McDermott. She had recommended that I be granted
relocation to Australia to live full time with W and R.

Her work was criticized on the basis that she made that
recommendation without:
1. Meeting with or speaking with either J or I;
2. Meeting or speaking with H;
3. Meeting or speaking with Paola, the children’s step-
mother;
4. Meeting with or speaking to either of the children’s
school’s
5. Knowing anything about the children’s lives in the

Cayman Islands except as reported by W;
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6. Knowing anything about the statutory or jurisprudential
criteria that the Court must apply;

/. Ever having been asked to make any such
recommendation.

106. Counsel conceded that Ms. McDermott provided some useful

background corroboration about W’s life in Melbourne, her family
there, her employment and attempts to find work, the Melbourne
school system, and the infrastructure that a big city like Melbourne
offered. However it was submitted that in terms of actually
assisting the Court on the core issue about where and with whom

I should live, her Report and her opinion were of marginal utility.

The Evidence of W

107. Counsel for H highlighted certain elements of W’s evidence.

108. Counsel criticized W’s evidence that she could see absolutely no

downside whatsoever to J relocating to Melbourne. He pointed out
that in October 2019, when J was 15 years and 11 months old, he
had expressed on several occasions to Ms. Bailey and W that he
wanted to stay in the Cayman Islands. Further, W had insisted that
J undertake a video interview with a Melbourne school and she still
intended to pursue the application against his wishes. W did not
accept that not having daily contact with his father might be a
downside to J. Additionally, when pressed on the issue of whether
the fact that the Court had no jurisdiction over J was the only
reason she was not pursuing the application, she had said ‘yes’.
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1109. Counsel submitted that the foregoing were symptomatic of “(a)

110.

I e

112.

an inability properly to take into account the wishes and feelings
of others, (b) an inability to approach question(s) from a child-
centric perspective, and (¢) an unassailable belief that she is the

only person equipped to make decisions about” J’s future.

It was accepted that it is of benefit to R to have her mother around
as she settled into a new life in a new country. However it was
submitted the high-water mark of Dr. Lockhart’s report is that he
speaks of M’s presence being of benefit to R as opposed to crucial,
essential or a necessity.

It was argued that R’s move to Australia is not the sole basis for
W wishing to move there. Her own case is that she mentioned it to
H as long ago as 2013, she filed but did not pursue a Grand Court
application in 2015 and in January 2017. W also wrote to H

enquiring:

...... Could I please have your proposal on if the kids lived
with you and I went back to Australia.

Thanks”

According to Counsel, when asked about this, W stated that she
never countenanced any intention to move back to Australia
without the children. The one-line e mail to H, was referenced in

making the submission that W’s answer was demonstrably untrue.
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113. Counsel submitted that relocation to Australia was a choice which

114.
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W made for her own reasons. In 2018, she was employed, had
resolved her immigration issues, was the beneficiary of income
provision and a housing allowance but she elected to move to
Australia. This was partly for R but partly, according to W, in the
hope for a better life and better opportunities for herself.

The Court was invited to consider whether the ensuing 16 months

have proven successful for W in her pursuit of a better life.

It was asserted that while R had some introductory university
administration in mid-February 2019, she did not actually start
university until March 2019. As this was seven or eight months
after W’s departure from the Cayman Islands, Counsel questioned
her rationale for departing when she did.

On the evidence, her hopes for a Montessori teaching position were
not realized because her qualification was not recognised. Further,
between August 2018 and April 2019 it appeared that W was not
employed. Counsel reviewed W'’s evidence about her employment.
Taken together, Counsel submitted that W had “a tendency to
make plans without the ability to follow them through, to make
statements and assertions without backing them up, to approach
the exercise of life planning without an appropriate level of care,
research or realism”.

Counsel questioned her ability to properly, sensibly and
appropriately to plan for all of the aspects of her and I's life in
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Melbourne. It was conceded that W was a loving, devoted and
nurturing parent. However it was argued that these qualities alone
cannot substitute for the essential ability to plan for, organize and
finance the logistics and stability in a child’s life.

The Evidence of H

118.

119.

120,

Counsel for H commended the findings of Ms. Bailey concerning
the home that H and Paola had made for J and I and her
recommendations in relation to I. Where there were any factual
dispute between the evidence of W, H and Ms. Bailey, the Court
was invited to prefer the evidence of H and Ms. Bailey.

Counsel submitted that the children have transitioned extremely
well to living with H and Paola who have put in place an enviable
quality of life for them. H proposes and intends a continuation of
the status quo with respect to maintenance, housing, school and

extracurricular activities which are working well for the children.

According to the plan, Paola will continue to be responsible for
transporting the children to their after-school activities. H and
Paola will jointly care for the children in the mornings pre-school
and H will continue to drop both children to school. At the
weekends, the family unit will continue to engage in its normal

array of activities.
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121. It is proposed that the children will continue to have liberal and

142,

123.

124,

generous Facetime/WhatApp contact with W. It was submitted that
in I's case, the Court may feel inclined to fix the time of such

contact.

H proposed that W has physical contact with I, and J if that is his
wish, for up to 7 weeks in the summer and alternative Christmases
in Australia. Given that the children have largely been with W for
the better part of the last two months, H proposed that the first
such Christmas contact in Australia be in 2020. W cold however,
visit the children in the Cayman Islands.

It was submitted that H has adjusted his professional life and, with
the assistance of Paola, has put in place a desirable life and routine
for J and 1.

Counsel commended the aspects of H’s live evidence wherein he
testified that while on six months gardening leave he bonded
closely with J and I and re-evaluated his priorities. It was his
evidence that while he continues to work at his new law firm, it is
not in the same way that he worked at his previous firm. It was
submitted that H has undertaken an exercise in prioritization
where J and I are above all else and he bears the sole and heavy
financial responsibility for all three children.
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Counsel for H submitted that W had not established a case for the

extension of spousal support.

It was argued that the starting point was the rationale behind the
three-year term of spousal maintenance in the final ancillary order.

This was so that W could “find her bearings”.

H did not accept any of W’'s evidence about the immigration issues
which she alleged prevented her from working and even after she
had been granted a full work permit, left her in a state of

immigration confusion.

During the currency of the spousal support W secured employment
as a Montessori teacher. It was argued that for reasons which do
not hold up to scrutiny, W resigned from that position. She then
undertook no gainful employment for nine months. Thereafter, she

took up an ad hoc 2 day a week baby-sitting job.

On the evidence, several months later, W found another ad hoc
job which involved babysitting and caring for/sponsoring a

recovering alcoholic. This position has come to an end.

While testifying, W advised the Court that she had an interview for
a teacher’s assistant position but the Court was not advised of the
outcome of that interview. She further advised the Court that she
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131.
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134.

is embarking upon an on-line business which may involve also
teaching yoga.

On behalf of H it was submitted that W had done nothing to help
herself, had not properly tried to find her feet, and has purported
to make plans which are flakey and opaque. W had not tried and

that could not be a basis for exercising a discretion in her favour.

It was submitted that the term could not be extended based on
the hopeless and elusive state of W's evidence. It was submitted
that relevant questions were: has W “obtained another job? Is she
likely to? What became of the teaching interview? If she gets it,
how much will she make? How much will she make from the on-
line business and yoga teaching which is about to go ahead? Will
she retain the babysitting job indefinitely? What is a reasonable
budget for herself? Can it be said that she has maximized her

earning potential during the three-year term?”

Counsel argued that W requested the same level of spousal
support for three more vyears, without referencing how she
quantified it at that level or the reason for requiring it for that long.
She was asserting, without more, that she needed the equivalent
of AUS$6,231 per month or AUS$74,780 per annum to meet her

needs.

It was submitted that the application was wholly without merit. It
was further argued that extending spousal support at the
requested rate and for the requested term in circumstances where

W has not demonstrated any attempt to cut financial ties from H
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would be wrong and would send a message that the Court will be
inclined to exercise a discretion in favour of parties who ignore the
rationale behind the order and simply do not get on with their own
lives.

135. Submissions on finances were made by H based on the possible

outcomes of the relocation application.

136. If I remained in the Cayman Islands, the following was submitted:
1. As recommended by Ms. Bailey, H would be responsible for
the cost of I's flights to and from Australia each summer and
every other Christmas. The flights should be organised and
booked not less than three months before I travels.

2. During the time that I is with W in Australia, H pays to W
child maintenance at the weekly rate of CI$250. This
equates to AUS$445 per week or AUS$1,929 per month.

3. The same principles and figures should apply equally to
James.

4. The monthly child maintenance payments would cease on
the basis that there is no logical reason for H to pay child
maintenance to W when the children are living with him and

he is meeting every expense in their lives.

137. In relation to the housing allowance the following submissions
were made by H.

1. This provision is expressly for the children, not for W. H

recognised that R is still technically a child for the purposes
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of the Matrimonial Causes Law until 3 January 2021 when
she will turn 21. Iffwhen R is living in rented
accommodation, presumably living with W, H proposes that
the housing allowance payable in respect of R only is at the
rate of CI$1,200 per month (equates to AUS$2,137) and
such allowance would expire as a child related periodic

payment on or about 31 December 2020.

. Were the Court to accede to H’s proposal, it would mean

that H would be paying ‘child maintenance’ in respect of R
at the rate of CI$2,700 per month (AUS$4,807 per month)
or AUS$57,688. This is in addition to her university fees and

would be fair and reasonable, if not generous.

138. If I left the Cayman Islands, the following was submitted:

1. Child maintenance should be reduced to approximately two

thirds of its current rate on the basis that the literature
provided in W's affidavit tends to suggest that the cost of
living/basket of goods in Melbourne versus Cayman is at
about 65%. H therefore proposes child maintenance at the
rate of CI$1,000 per month (AUS1,781) or AUS$21,366 per
annum. In making this proposal, the Court would also bear
in mind that H would be funding the significant additional
cost of travel to and from Australia. That figure has to be
accounted for.

. Likewise, were ] to elect to leave, H proposes the same

figure.
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139. In relation to the housing allowance the following submissions

were made by H.

1. This would obviously depend upon how many children were
living with M. H worked on the basis that J would definitely be
in Cayman and that any housing allowance in respect of R
would expire as a matter of law in a year from now (technically
on 2 January 2021). H does not pretend that there is any
arithmetic formula to his proposal but on the basis that W
would require a three bedroom property during the calendar
year 2020, H proposed a housing allowance in the sum of
CI$2,200 per month (AUS$3,917). This figure would, as a
matter of law, have to reduce from 1 January 2021 because R
would be an adult and beyond the age where a Court can make
provision under the Matrimonial Causes Law by way of periodic
payments.

2. It was submitted that it would, be far easier to address these
matters once the parties are aware of the decision on
relocation. As such, if the Court preferred to deal with the child
maintenance and housing allowance parts of the application
after its substantive decision, H was happy to do so. He would

also be able to address the economics with a bit more certainty.

The Law

140. The paramount consideration in determining these applications is
the welfare of the child. Section 3 of the Children Law (2012
Revision) sets out the welfare checklist. The factors for
consideration will be set out hereafter.
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1099 _ 141. The leading permanent removal authority in this jurisdiction is the

1100 decision of B v. B [20137 (1) CILR 271. This is the decision of
1101 Mr. Justice Williams, who summarized the English authorities on
1102 the subject. The Court of Appeal approved this decision in B v. B
1103 [2014] (2) CILR 234.

1104

1105 142. I have set out both the Welfare checklist and the B v B principles
1106 and indicated my responses thereto.

1107

1108 143. Applying the principles in B v B:

1109 1. Is the mother’s application genuine, in the sense that it is
1110 not motivated by some selfish desire to exclude the father
1111 from the child’s life?

1112

1113 I am satisfied that W does not have a desire to exclude H from I's
1114 life. She genuinely wants her youngest child to live with her and
1115 given that for the first several years of I's life she had been her
1116 primary carer she wishes to maintain that bond.

1117

1118 I am satisfied, based on the evidence that W would take all steps
1119 to ensure that I maintained contact with H, if I relocated to
1120 Australia.

1121

) 144. Is the father’s opposition motivated by a genuine concern for the
1123 future of the child’s welfare or is it driven by some ulterior motive?
1124
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145.

I am satisfied that H has come to form a stronger relationship with
I than he had previously. I do not doubt that he genuinely wants
her to remain in the Cayman Islands with him.

It is troubling however that H strongly blames W for his strained
relationship with his eldest child, R. He repeatedly expressed the
view that if I relocated to Australia, W would cause an alienation

between himself and 1.

It is concluded that some element of his motivation to oppose the
application, is to prevent this suspected alienation by the use of
limited physical contact and Orders of the Court. However, the
evidence does not support the premise that W is the source of the
problems between he and R and there is no requirement for tactics

to prevent W from alienating him from his other children.

On the evidence, H in the past has taken a rigid attitude to contact
between the younger children and W. It is of concern that based
on H’s views on alienation and past behaviour, he could seek to
obstruct W’s contact with I.

What would be the extent of the detriment to the father and his
future relationship with the child were the application granted?

It is accepted that H would be devastated if I relocated to Australia.
However, the evidence has established that he and I now have a
much closer bond than they had when I was younger. Such a bond
is not easily fractured. This close bond taken together with the
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146.

147.

148.

contact that W will facilitate electronically, as well as in-person
visits would ensure that there was limited detriment to H's

relationship with I.

To what extent would the detriment to the father, if the application
were granted, be offset by extension of the child’s relationship with
the maternal family and, if applicable, homeland?

There can be no suggestion that a relationship with her maternal
family can replace I's relationship with her father. I has spent
quality time with her Australian family in the past but regular
contact with her extended maternal family including the maternal
grandparents can only be a positive thing. It is noted that I already
has an existing good relationship with her older sister R who is in
Australia. The extension of these relationships would be of benefit
to I.

Is the mother’s application realistic and founded on practical
proposals well researched and investigated?

This question is answered in the affirmative based on the two
Home Study Reports prepared by Ms. McDermott of ISS, Australia.
It is noted that the success of W's plans require the continuation

of financial assistance from H.

What would be the impact on the mother of a refusal of her realistic
proposal? The weight placed on this will increase if the child resides
with the mother.

19-12-30- Miller & Miller — Cause# FAM53 /2014 - Judgment — Justice Nova Hall (Actg.) - FM Page 44 of 52



1181 -

1182

1183
1184
1185
1186
1187
1188
1189
1190
1191
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201
1202
1203
1204
1205
1206
1207
1208

1209

As is the case with H, W would be devastated if the relocation

application is refused. It cannot be overlooked that I resides with
her father and that this must be given weight. However the fact
that for several years I resided with and was cared for by W, with
significantly less contact with H must also be a factor for
consideration. This was no doubt the reason that I had such a
strong reaction when told that her mother was moving to Australia
without her. She did however, eventually adapt to the change in

her circumstances.

It would be extremely detrimental to W and I, should H, as has

been previously mooted, place any obstacles between contact
between W and I.

149. The Court must next consider the Welfare Checklist.

A. The ascertainable wishes and feelings of the child concerned
(considered in the light of her age and understanding);

In her first Welfare Report, the Social Worker, Ms. Bailey placed
weight on I's expressed desire to go to live with her mother in
Australia. I was then five years of age. In her second Report Ms.
Bailey has placed significant weight on I's expressed desire to
remain in the Cayman Islands with her father. I is now seven years
old.

It is considered that either age is too young for the Court to place

much weight on the expressed views.

19-12-30- Miller & Miller — Cause# FAMS53 /2014 - Judgment - Justice Nova Hall (Actg.) — FM Page 45 of 52



1210

1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1393
1223

1224

1225
1226
1227
1228
1229
1230
1231
1232
1233
1234
1235
1236

1237

150. A. "The child’s physical, emotional and educational needs;

151.

I's physical, emotional and educational needs are currently being
met. However, despite his testimony, given the nature of H’s work
commitments, there is some doubt that he can provide the same
level of one-to-one attention to I that W has provided in the past

and can still provide in the future.

The Reports establish that were she to relocate to Australia, I's
physical, emotional and educational needs would continue to be
met, particularly given her young age. All Reports asserted that
given her age, she would swiftly adapt to change. It must be stated
however that I requires contact with both of her parents in order

for her emotional needs to be met.

The likely effect on her of any change in her circumstances;

The importance of stability is recognized. However the greatest

factor that favours change for I is her extremely young age.

I has only been living in her present circumstance for about
eighteen months. As testament to how well she has been cared
for, she adapted well to the change in her previous circumstances.
It has already been stated that she will adapt speedily to change
given her young age.

I should be able adapt rapidly and settle into a new environment
as long as her introduction to any changes is done gently and with

sensitivity.
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152. Her age, sex, background and any characteristics of hers which the

court considers relevant;

Again, I's age suggests that the present is ideal, should any change
be made.

As a young female, I would benefit from the presence of her
mother and sister as she grows up. This observation however does
not in any way overlook the benefits that I has had due to her
physical proximity to her father’s wife.

I has lived all her life in the Cayman Islands, however she is aware
and has had contact with many of her extended family who live
outside the jurisdiction. Her upbringing as a Caymanian does not
pose a barrier to her living elsewhere. Especially in circumstances
where it would be possible for her to visit the Cayman Islands.

153. Any harm which she has suffered or is at risk of suffering;

Despite flagging her concern about the recorded conversation
which she heard between I and W, Ms. Bailey’s Reports raised no
concern about any harm that I has suffered or could suffer at the
hands of either parent.

The close relationship between I and J was raised in the Reports of
the Social Workers and the desirability of maintaining this bond.
However while this was considered, that issue was approached
with caution. The possibility of J moving to Australia is a matter for
speculation and it is not considered appropriate to relocate I to
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154,

Australia at this time solely to meet that future circumstance. That

speculative possibility was not given any weight.

Counsel for W raised the issue of H's lack of disclosure in relation
to the second MASH incident and the complaint about I's safety at
the condo pool. Communication about all relevant details is key in
co-parenting. Allowing a child to speak freely and openly to the
other parent is also key and the facts suggest that H monitors I’s
electronic conversations with W. A continuation of such behaviours

could inflict future emotional harm on 1.

It is felt that there is further greater risk of emotional harm to I as

elaborated upon below.

How capable each of her parents, and any other person in relation
to whom the court considers the question to be relevant, is of
meeting her needs;

It is considered that H does and can continue to meet I's physical
needs. W has met I's physical needs in the past and if she is put
in the financial position to do so, she will continue to meet I's needs

in the future.

While it is accepted that H and his wife love I, an important
element of I's emotional needs is the maintenance of contact with

both parents.

It is a matter of great concern that H’s strongly expressed

resentment towards W and his past behaviour showing a rigid
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155.

approach as it related to contact between W and the younger
children, could lead him to obstruct contact between I and her
mother if he retained custody. Particularly direct physical contact.
This would undoubtedly be detrimental to I's emotional needs and

overall development.

On the evidence, there is no concern that if I relocated, W would
seek to prohibit her contact with her father. This is essential to I's

emotional development.

Based on the history of W being I's primary care giver for such a
long period of time after her birth, taken together with the concern
that H would restrict contact between child and mother if he
retained custody, it is concluded that it is in the best interest of I
that she is allowed to relocate to Australia with her mother.

The range of powers available to the court under this Law in the

proceedings in question.

Consequent on the granting of the relocation application, further

orders are made below.

Child Maintenance

156. It follows from the foregoing that upon I's relocation to Australia,

H must resume paying the previously Court Ordered Maintenance
of $1,500.00 per month to W for her. As a Corollary, as long as J
resides with his father in the Cayman Islands, H is not required to
pay maintenance for him to W. Whenever J is in the care of W,
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whether in the Cayman Islands or Australia, H must pay the
previously Court Ordered Maintenance of $1,500.00 per month for
him, pro-rated based on the period of custody, for example: one

week or two weeks.

Housing Allowance

L&Y,

158.

159.

Rather than unilaterally ceasing to pay the housing allowance, H
should have presented the facts to the Court and sought a variation
of the Order. As worded, W was entitled to expect those monthly
payments in order to set up a new home for herself and the
children. However, this Order would have been adjusted had the
Court been advised that she and the eldest child were living rent-
free with her parents.

W is entitled to arrears but using its discretion, the Court will remit
a portion of this. H is ordered to pay the equivalent of four months
arrears at the Court Ordered rate of $3,500.00 per month.

Once a home in Australia is found for the children, H is to resume
the payment of the housing allowance of $3,500.00 per month to
W, according to the terms of the original Order.

Spousal Support

160. W has not established a case for the extension of Spousal Support.

It is accepted that she has no money of her own and obviously H
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has funds. However, the Spousal Support had been specifically
ordered so as to allow her to get back on her feet. No evidence has
been adduced of concrete plans which commenced but were not

concluded, requiring further funds. That application fails.

Contact Orders

161. Both sides have requested that the Court make specific Orders
concerning contact. I will adopt the submissions made on behalf of
W and do so make orders incorporating same. They are:

1. W is permitted to relocate with I to Melbourne, Australia;
2. I will have physical contact with H as follows:
a) For 2 weeks every Easter;
b) For 2 weeks during the last week June/first week July
school holiday every year;
c) For 2 weeks during the late September school holiday
every year;
d) Starting 2020, for 4 weeks during school Christmas
holidays (incorporating Christmas Eve and Christmas
Day on alternating years);

The above arrangements can be facilitated in the Cayman Islands,
Australia, New Zealand or any other location that is convenient for
H;

3. I will have regular indirect Facetime/Telephone contact daily
at 4:00 p.m. Cayman time or such other time as can be
agreed and anytime between 5:00 and 11:00 p.m. on
weekends;
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4. H is responsible for the travel costs of facilitating physical
contact.

Supplementary Orders

162. It was considered important to make the foregoing Orders with
some urgency. However, in recognition that the change in
jurisdiction means that there is a change in currency and details
on living costs, both sides have leave to return and make
applications for variations to the financial Orders as it relates to

the change in currency.

Costs

163. H is ordered to repay the Legal Aid Fund in respect of the costs
incurred under W’'s Legal Aid certificate.

Ny

Nova Hall

Judge of the Grand Court (Acting)

30th December 2019.
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